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ARGUED  AND  DETERMINED 


IN  THE 


SUPREME  COURT  OF  TENNESSEE 


FOR  THE 


EASTERN  DIVISION. 


KNOXVILLE,    SEPTExMBER  TERM,    1897. 


Jones  v,  Cullen. 

{Knoxville,       November    6,   1897.) 

1.  General  Assignment.     Several  distinct  conveyances  do  not  con- 
stitute, wfien. 

Several  instrumenta  not  purporting  or  intended  as  a  general  as- 
signment or  parts  thereof,  but  distinct  and  separate  in  form 
and  purpose,  bearing  the  same  or  closely  related  dates,  con- 
veying practically  all  of  an  insolvent  debtor's  property  to  pay 
or  secure  particular  creditors  to  the  exclusion  of  others,  do  not, 
in  legal  contemplation,  constitute  one  transaction  or  instru- 
ment as  among  themselves,  and  do  not  become  incorporated 
with  and  part  of  an  invalid  general  assignment  made  by  the 
debtor  at  or  about  the  same  date  in  such  manner  as  to  share 
its  fate.     (Pasty  pp.  4-16,) 
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2.  Same.    Acts  1881,  Chapter  121,  construed. 

Whether  an  instrument,  or  several  instruments  constituting  one 
in  legal  contemplation,  shall  be  treated  as  a  general  assign- 
ment, under  Acts  1881,  Chapter  121,  must  be  determined  alone 
from  the  face  of  the  papers.     (Post,  pp,  12^  13.) 

Act  construed:  Acts  1881,  Chapter  121. 

Case  cited  and  approved:  Steedman  v.  Dobbins,  03  Tenn.,  397. 

3.  Same.    Trust  deed  made  in  contemplation  of,  sustained. 

A  trust  deed  made  in  contemplation  of  a  general  assignment 
cannot  be  invalidated  on  that  account,  unless  a  general  assign- 
ment, valid  under  Acts  1881,  Chapter  121,  x  is  actually  made 
within  three  months  thereafter.  An  ineffectual  attempt  to 
make  a  general  assignment  will  not  suffice  to  avoid  such  trust 
deed.     {Post,  pp.  13, 14.) 

Act  construed:  Acts  1881,  Chapter  121. 

Cases  cited  and  approved:  Wilson  v.  Eifler,  7  Cold.,  32;  Schelbler 
V.  Mundinger,  86  Tenn.,  692;  Hays  v.  Covington,  16, Lea,  266; 
Steedman  v.  Dobbins,  93  Tenn.,  397. 

4.  Same.    Second  deed  of,  vdthout  reconveyance,  valid. 

A  general  assignment  which  is  void  and  which  has  not  been  ac- 
cepted by  any  of  the  creditors  secured  thereby,  does  not  pre- 
vent the  assignor  from  subsequently  executing  a  valid  and 
effective  assignment  to  the  same  trustee,  without  any  previous 
reconveyance  of  the  property  from  the  trustee.  (Post,  pp. 
20-22.) 

Cases  cited:  Gait  v.  Dibbrell,  10  Yer.,  158;  Robertson  v.  Sublett, 
6  Hum.,  313;  Brevard  v.  Neely,  2  Sneed,  164;  Mills  v.  Haines, 
3  Head,  332;  Furman  v.  Fisher,  4  Cold.,  626;  Baker  v.  Harlan, 
3  Lea,  505;  Farquharson  v.  McDonald,  2  Heis.,  419;  Tharpe  t;. 
Dunlap,  4  Heis.,  688 f  Dews  v.  01  will,  3  Bax.,  432;  Saylors  v. 
Saylors,  3  Heis.,  531;  Overton  v.  Hollinshade,  5  Heis.,  684; 
Washington  v.  Ryan,  5  Bax.,  622;  Nailor  v.  Young,  7  Lea,  735. 

5.  Fraudulent  Coitveyance.    Invalid  in  part  only. 

That  one  of  several  distinct  claims  secured  by  a  trust  deed  is 
fictitious,  does  not  invalidate  the  deed  as  to  other  claims  that 
are  bona  fide  and  just.     (Posty  pp.  16,  17.) 

Cases  cited  and  approved:  Mills  v.  Haines,  3  Head,  332;  Keith  v, 
Procter,  8  Bax.,  189;  Troustine  v.  Lask,  4  Bax.,  163. 
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6.  Same.    Amount  of  debt  incorrectly  stated, 

A  description  of  a  debt  secured  by  a  trust  deed,  as  amounting  to 
3800,  when  it  is  in  fact  only  3000,  does  not  render  the  trust  deed 
fraudulent  as  to  the  actual  amount  of  the  debt,  where  the  dis- 
crepancy was  the  result  of  mere  inadvertence  without  any 
fraudulent  design.     {Post^  p.  17.)       ' 

7.  Samk.     Given  to  prevent  prosecution  for  felony. 

That  a  trust  deed  was  executed  in  the  hope  and  expectation  that 
the  maker  would  thereby  avoid  a  prosecution  for  felony,  will 
not  invalidate  it,  if  the  secured  creditor  did  nothing  to  excite 
such  hope,  and  the  deed  was  made  and  accepted  by  him  without 
any  knowledge  of  the  existence  of  sueh  hope  and  expectation, 
or  any  agreement,  express  or  implied,  to  forbear  or  suppress 
the  prosecution.     {Post,  pp.  17-19.) 

Case  cited:  7  Wheat.,  556. 

8.  Deed.    Absolute  held  to  be  a  mortgage. 

A  deed  absolute  in  form  given  to  indemnify  the  grantee  on  ac- 
count of  his  indorsement  of  notes  which  he  was  subsequently 
obliged  to  pay  is  good  as  a  mortgage.     (Post,  pp.  19,  20. ) 

Cases  cited  and  approved:  Jones  v.  Jones,  1  Head,  105;  Buggies 
V.  Williams,  1  Head,  141;  McGavock  v.  Deery,  1  Cold.,  270;  Tur- 
beville  v.  Gibson,  5  Heis.,  575:  Leech  v.  Hillsman,  8  Lea,  747. 

9.  Supreme  Coubt.    Question  raised  for  first  time  on  appeal. 

An  objection  that  a  deed  of  trust  to  secure  creditors  was  not 
,  registered  before  the  filing  of  the  creditors'  bills  cannot,  upon 
the  facts  of  this  record,  be  first  raised  on  appeal.     {Post,  pp. 
23-25.) 

Cases  cited  and  approved:  Conley  v.  Deere,  11  Lea,  274:  Manu- 
facturing Co.  V.  Moore,  11  Lea,  289;  Campbell  v.  Railroad,  16 
Lea,  270;  Nashville  v.  Wilson,  88  Tenn.,  414;  Fertilizer  Co.  ir. 
Thomas,  97  Tenn.,  484. 
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Washburn,  Pickle  &  Turner,  J.  L.  Rogers,  and 
Ingersoll  &  Peyton   for  Jones. 

Green  &  Shields,  Comfort  &  Spillman,  and 
Lewis  Tillman   for   Cullen. 

Wilkes,  J.  These  are  creditors'  bills,  filed  Oc- 
tober 28,  29,  and  31,  1896,  attacking  a  number  of 
conveyances,  made  by  Cullen  &  Newman  to  their 
various  co-defendants,  as  fraudulent  in  law  and  fact. 
The  property  was  attached  and  placed  in  the  hands 
of  a  receiver.  The  conveyances  attacked  are  as  fol- 
lows: (1)  Trust  deed,  dated  September  12,  1896, 
by  C.  Cullen  to  L.  H.  Spillman,  on  his  household 
goods,  for  benefit  of  J.  C.  Cullen;  (2)  trust  deed, 
dated  September  12,  1896,  by  Cullen  &  Newman  to 
L.  H.  Spillman,  on  a  town  lot,  for  the  benefit  of 
Arminta  Price;  (3)  an  assignment  of  notes  and  ac- 
counts, dated  September  12,  1896,  by  Cullen  & 
Newman  to  the  City  National  Bank,  for  its  own 
benefit;  (4)  trust  deed,  dated  September  14,  18§6, 
by  C.  S.  Newman  to  John  W.  Green,  on  his  house- 
hold goods,  for  the  benefit  of  Kate  F.  Newman  and 
Jeanie  S.  House;  (5)  an  assignment  of  stock  of 
goods,  dated  September  14,  1896,  by  Cullen  &  New- 
man to  S.  G.  Shields,  for  benefit  of  Mary  E.  Lloyd, 
C.  Cullen,  guardian  of  Hugh  N.  Lloyd,  and  the 
estate  of  Ellen  Hunter,  deceased;  (6)  an  assignment 
of  all  their  assets,  dated  September  14,  1896,  by 
Cullen  &  Newman  to  S.  G.  Shields,  for  benefit  of 
all    their    creditors;    (7)    an    assignment   of    all    their 
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assets,  dated  September  21,  1896,  by  Cullen  &  New- 
man to  S.  G.  Shields,  for  the  benefit  of  all  their 
creditors;  (8)  deed  in  fee,  dated  July  30,  1896,  by 
Cullen  &  Newman  to  J.  C.  Cullen  for  tract  of  land, 
**The  Valley  View  Farm;"  (9)  two  mortgages  to 
E.  F.  Cullen — one  by  '  C.  S.  Newman  and  wife  of 
their  home  place,  dated  August  8,  1896,  and  one 
by  Cullen  &  Newman  of  their  storehouse  and  lot, 
dated  August  16,  189o — but  the  attack  on  these 
mortgages  is  abandoned  in  this  Court.  There  are 
also  two  mortgages  of  long  standing  on  the  store- 
house  and  lot  to  Arbuckle  Bros.,  but  they  are  not 
attacked   in   the   bills.  \ 

Cullen  &  Newman  filed  pleas  in  abatement  to  the 
attachments,  but  allowed  judgments  pro  coiifesso  on 
the  debts  sued  on.  The  other  defendants  admit  that 
the  assignments  six  and  seven,  called  general  assign- 
ments, are  fraudulent  in  law  and  void,  but  deny  all 
other  charges  of  fraud.  Defendant,  Shields,  disclaims 
all  interest  under  the  general  assignments  attacked, 
but  avers  that  a  special  assignment  was  made  Octo- 
ber 27,  1896,  by  Cullen  &  Newman,  and  he  claims 
under  that. 

The  theory  and  allegations  of  the  bills  are  that  on 
September  12,  1896,  the  defendants,  C.  Cullen  and 
C.  8.  Newman,  as  partners  and  individuals,  being 
sorely  embarrassed  and  wholly  insolvent,  undertook 
to  make  a  general  assignment,  with  certain  prefer- 
ences, under  the  Act  of  1895,  Ch.  128,  and  that 
the  six  deeds   first  above  recited,   dated  on  September 
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12  and  14,  were  made  at  the  same  time,  in  pursu- 
ance of  that  common  purpose,  each  in  contemplation 
of,  and  in  connection  with,  the  others,  and  that, 
though  separate  in  form,  they  in  fact  constituted 
parts  of  one  general  transaction,  and  in  law  should 
be  construed  as  one  instrument;  that  the  Act  of  1895, 
Ch.  128,  being  unconstitutional  and  void,  said  assign- 
ment must  be  tested  by  the  Act  of  1881,  Ch.  121; 
that  it  failed  to  comply  with  the  requirements  of 
that  Act;  that  no  sworn  schedule  of  assets  was  at- 
tached; that  it  made  preferences  in  violation  of  said 
Act,  and  that  it  was  therefore  fraudulent  and  void; 
that  the  said  deed  of  July  30,  1896,  to  J.  C.  Cul- 
len, was  made  in  contemplation  of  said  general  as- 
signment, was  delivered  and  registered  along  with, 
and  must  be  construed  as  a  part  of,  it,  and  share 
with  it  a  common  fate;  that  that  deed  and  all  of 
said  special  assignments  and  trust  deeds  of  Septem- 
ber 12  and  14,  were  made  in  contemplation  of,  and 
within  three  months  of,  said  general  assignment,  and 
were  therefore  inoperative  and  void;  that  all  of  said 
deeds  and  assignments  were  fraudulent  not  only  in 
law,  but  also  in  fact;  and  that  said  general  assign- 
ment of  September  21,  189.6,  was  a  mere  copy  of 
that  of  September  14,  1896,  with  one  slight  variation, 
and  that  it  was  subject  to  the  same  objection  and 
attack   as   the   other. 

The  answers  insisted  that  the  special  conveyances 
were  separate  and  distinct  from  each  other  and  from 
the    general    assignments;    were   made    in    good    faith, 
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and  were  valid,  notwithstanding  the  Act  of  1881,  Ch. 
121,  but  admits  that  the  general  assignments  are  in- 
valid and  void.  The  Chancellor  was  of  opinion  that 
the  several  conveyances  were  separate  and  distinct,  and 
did  not  constitute  one  transaction,  and  should  not 
be,  therefore,  construed  as  one  instrument;  that  the 
general  assignments  were  void;  that  conveyance  No. 
1  was  fraudulent  in  fact  and  void;  that  trust  deed 
No.  4  was  fraudulent  and  void  as  to  the  debt  se- 
cured to  Kate  F.  Newman,'  but  good  and  valid  as 
to  the  debt  of  Jeanie  S.  House;  that  deed  No.  8 
to  J.  C.  Cullen  was  in  fact  a  mortgage,  and,  as 
such,  was  good  to  secure  to  said  J.  C.  Cullen  the 
amount  of  claims  against  Cullen  &  Newman  ex- 
isting  at  the  time  of  its  execution,  but  not  those 
subsequently  contracted;  that  the  others  of  said  spe- 
cial assignments  and  trust  deeds,  Nos.  2,  3,  5,  and 
9  were  good  and  valid;  that  said  special  assignment 
of  October  27,  1896,  to  S.  G.  Shields  was  inoper- 
ative and  void  as  against  the  rights  of  complainants, 
and  decreed  the   rights  of   the   parties   accordingly. 

From  so  much  of  said  decree  as  adjudged  that 
said  several  trust  deeds  and  assignments  of  Septem- 
ber 12  and  14  did  not  constitute,  and  cannot,  there- 
fore, be  construed  as  one  transaction  and  instrument, 
and  that  said  trust  deeds  and  assignments  Nos.  2,  3, 
4,  5,  and  8  are  good  and  valid  for  any  purpose 
whatever,  and  operate  as  securities  to  the  defend- 
ants  secured   thereby,    for   any   part   of    the    indebted- 


8  KNOXVILLE : 


Jones  V.  CuUen. 


ness  recited  therein,  the  complainants  appealed  to 
the   Supreme  Court. 

The  Court  of  Chancery  Appeals  heard  the  cases, 
and  held  that  conveyance  No.  1  was  bona  jide  and 
valid,  and  that  it  was  not  made  in  contemplation  of 
a  general  assignment,  but  to  secure  and  indemnify 
J.  C.  CuUen  upon  his  indorsement  of  two  notes,  one 
for  $5,000  to  the  Holston  National  Bank,  and  the 
other  to  the  Merchants'  Bank  for  $1,500,  which 
were  made  at  the  time  of  the  conveyance,  and  which 
J.    C.    Cullen   has   since   been   required   to   pay. 

As  to  conveyance  No.  2,  the  Court  of  Chancery 
Appeals  find  that  the  trust  deed  for  the  benefit  of 
Mrs.  Price  was  not  made  in  contemplation  of  a  gen- 
eral  assignment,    and   was   valid. 

3.  An  assignment  of  $26,000  in  notes  and  accounts 
by  Cullen  &  Newman,  on  September  12,  1896,  to 
the  City  National  Bank  as  collateral  *  security  for 
$22,700  that  they  owed  said  bank.  The  Court  of 
Chancery  Appeals  finds,  as  a  fact,  that  this  transfer 
was  not  made  by  Cullen  &  Newman,  or  accepted  by 
the  bank  in  contemplation  of  an  assignment  by  said 
firm.  It  further  finds  that  the  bank's  agents  had  no 
knowledge  of,  or  anything  to  do  with,  the  execution 
of  any  of  the  other  instruments  subsequently  made 
by   the   firm   of   Cullen   &   Newman. 

4.  The  Court  of  Chancery  Appeals  found  the  con- 
veyance by  C.  S.  Newman  to  John  W.  Green  void 
as  to  Mrs.  Newman  but  good  as  to  the  debt  to 
Jeanie   S.    House. 
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5.  A  special  assignment  or  trust  deed  upon  a 
stock  of  goods,  executed  September  14,  1896,  by 
Cullen  &  Newman  to  S.  G.  Shields,  trustee,  to  se- 
cure $6,800  to  Mary  E.  Lloyd,  $23,766.02  to  Hugh 
N.  Lloyd,  and  $800  to  the  estate  of  Ellen  Hunter, 
deceased. 

The  Court  of  Chancery  Appeals  finds  as  a  fact 
that  this  special  assignment  was  made  to  secure  valid 
indebtedness  of  the  firm  of  Cullen  &  Newman;  that 
it  is  a  separate,  independent*  instrument,  and  had  no 
connection  with  the  other  instruments  executed  by 
Cullen  &  Newman;  and  that  it  is  bona  fide  and 
valid  for   the   purposes   for   which   it   was   executed. 

6  and  7.  An  assignment  of  all  of  their  partner- 
ship property  not  heretofore  conveyed,  executed  by 
Cullen  &  Newman,  on  September  14,  1896,  to  S. 
6.  Shields,  as  assignee,  for  the  benefit  of  their 
general  creditors.  A  duplicate  of  this  assignment, 
except  that  a  provision  for  the  payment  of  an  at- 
torney's fee  of  $75  to  Comfort  &  Spillman  is  omitted, 
was  executed  and  registered  by  the  firm  of  Cullen 
&  Newman  on  September  21,  1896.  These  two  in- 
struments were  declared  fraudulent  and  void  by  the 
Court  of  Chancery  Appeals,  because  they  did  not 
comply  with  the  fourth  section  of  the  Act  of  1881, 
requiring  that  the  assignors  shall  file  a  sworn  sched- 
ule of  all  their  property  as  a  part  of  a  general 
eral   assignment. 

8.  The  deed  by  Cullen  &  Newman  to  J.  C. 
Cullen    for    the    Valley   View    Farm    was     sustained, 
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but   declared   to  be   a   mortgage   and   not   an    absolute 
deed. 

9.  Each  of  the  members  of  the  'firm  of  Cullen 
&  Newman  also  made  individual  trust  deeds  upon 
their  individual  property,  dated  September  14,  1896, 
which  are  attacked  by  the  bills  in  this  cause,  and 
which  have  been  declared  fraudulent  and  void  by 
the  Chancellor  and  the  Court  of  Chancery  Appeals, 
and  there  is  no  appeal  from  this  decree  of  the  lat- 
ter Court.  These  instruments  need  not,  therefore,  be 
further    noticed. 

As  stated  above,  all  of  these  instruments  are  set 
out  and  attacked  in  complainant's  bill,  but  there  are 
two  other  transfers  made  by  the  firm  of  Cullen  & 
Newman — one  on  September  14,  1896,  and  the  other 
on  October  27,  1896 — of  their  partnership  property, 
which  are  not  attacked   by  the   first   two  bills,  to  wit: 

10.  A  transfer  by  Cullen  &  Newman,  on  Septem- 
ber 14,  1896,  of  $16,000  of  their  stock  in  the  Knox- 
ville  &  Fountain  City  Railroad  Company,  to  the 
complainants,  B.  D.  Jones  et  aL,  as  collateral  secur- 
ity for   their   claims   against   Cullen   &   Newman. 

11.  A  special  assignment,  made  and  registered  by 
the  firm  of  Cullen  and  Newman,  on  October  27, 
1896,  to  S.  G.  Shields,  as  trustee,  covering  a  por- 
tion of  their  partnership  property,  to  secure  specified 
creditors  therein  named,  in  specified  amounts  therein 
mentioned. 

The  first  two  bills  of  the  complainants  do  not 
mention   or   in  anywise  attack  this  last  special  assign- 
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ment  of  October  27,  1896,  but  it  is  set  up  in  the 
answer  of  the  assignee,  S.  6.  Shields,  and  he  claims 
title  to  the  property  conveyed  by  this  instrument  for 
the  benefit  of  the  creditors  named  therein.  The  last 
bill  sets  out  this  assignment,  and  avers  that  it  was 
registered  on  October  27,  1896,  but  that  it  is  fraud- 
ulent  in   law   and   in   fact. 

The  Court  of  Chancery  Appeals  finds,  as  a  fact, 
that  this  instrument  was  made  in  good  faith;  that 
it  was  registered  before  any  of  the  bills  in  this 
cause  were  filed,  and  that  it  vested  the  assignee  with 
the  title  to  the  property.  The  complainants'  first, 
second,  and  third  assignments  of  error  are  based 
upon  the  finding  of  the  Court  of  Chancery  Appeals 
that  the  several  trust  deeds  and  assignments  attacked 
by  their  bills  do  not  constitute,  and  cannot,  there- 
fore, be  construed  as,  one  transaction  and  instrument, 
and  are  not  void  as  constituting  parts  of  the  void 
assignments  made  by  Cullen  &  Newman  on  Septem- 
ber  14   and   21,    1896. 

The  Court  of  Chancery  Appeals  has  found,  as  a 
fact,  that  all  of  the  trust  deeds  and  special  assign- 
ments now  in  controversy  were  executed  in  good 
faith  by  the  firm  of  Cullen  &  Newman,  and  for  the 
sole  purpose  of  securing  the  just  indebtedness  therein 
set  out.  The  Court  of  Chancery  Appeals  has  also 
found,  as  a  fact,  that  these  several  instruments  are 
not  parts  of  a  general  scheme  on  the  part  of  Cul- 
len &  Newman  to  make  a  general  assignment,  with 
preferences   in   favor   of    the   beneficiaries   under   these 
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respective  trust  deeds,  and,  further,  that  no  such 
scheme  existed  even  in  the  minds  of  Cullen  &  New- 
man. 

The  Court  of  Chancery  Appeals,  in  one  part  of 
its  opinion,  says:  '*Now,  the  various  conveyances 
herein  set  out  and  detailed  were  made,  as  a  matter 
of  fact,  as  well  as  of  form  and  contents,  as  sepa- 
rate instruments,  and  they  were  made  for  the  spe- 
cific purpose  of  securing  the  debts,  or  alleged  debts, 
specified  in  them.  They  were  not  intended  either 
by  the  makers  or  by  the  beneficiaries  as  parts  of 
one  instrument.  They  were  not  followed  by  a  valid 
general  assignment.  These  being  the  facts,  they 
were  not,  as  we  think,  one  instrument,  either  by 
virtue  of  the  intention  of  the  parties  or  by  the 
operation  of  any  sound  principle  of  law,  and  it  fol- 
lows, logically,  that  the  Chancellor  committed  no 
error  in  holding  that  they  were  separate  instruments, 
and  therefore  not  to  be  considered  as  one  instru- 
ment." 

It  is  not  insisted  that  any  one  of  the  instruments 
in  controversy  was  executed  in  an  attempt  to  com- 
ply with  the  Act  of  1881,  Ch.  121.  On  the  con- 
trary, the  conveyances  referred  to  as  general  assign- 
ments were  made  under  the  provisions  of  the  Act 
of  1895,  which  was  very  soon  thereafter  declared 
to  be  unconstitutional.  The  Act  of  1881,  Ch.  121, 
and  the  decisions  of  this  Court  construing  it,  give 
it  a  peculiar  and  special  force,  inasmuch  as  convey- 
ances and  confessions  of   judgment,  made  within   three 
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months  previous  to  the  making  of  the  general  assign- 
ment and  in  contemplation  of  it,  are  by  it  vacated 
and  set  aside.  Whether  an  assignment  is  executed 
under  that  Act  can  be  ascertained  only  from  its 
provisions — that  is,  from  the  face  of  the  instrument. 
Steedinaji,  Steei'e  cfe  Co.  v.  Dobbins  et  al,^  9  Pickle, 
397. 

If  a  conveyance  is  executed  under  that  Act,  and 
with  an  intention  to  have  it  comply  therewith,  in 
order  to  be  valid  and  have  the  effect  given  to  such 
an  assignment  under  the  Act,  it  must  conform  to  it, 
and  if  it  fail  to  conform  to  the  Act  it  is  ineffectual 
to  convey  the  property,  at  least  as  against  third 
persons,  and  is,  in  that  sense,  fraudulent  in  law. 
If  it  is  thus  void  it  does  not  have  the  effect  which 
the  Act  gives  to  a  conveyance  valid  under  the  Act, 
but  it  is  inoperative  and  leaves  the  property  as 
though  it  had  never  been  executed.  If,  therefore, 
property  has  been  previously  conveyed  in  good  faith, 
and  not  by  an  instrument  fraudulent  in  its  terms, 
such  property  and  such  conveyances  will  not  be 
effected  by  the  void  assignment,  but  each  will  stand 
upon  its  own  merits.  Unquestionably  several  instru- 
ments may  be  considered  if  necessary  to  ascertain 
the  purpose  of  the  maker,  but  at  last  it  must  ap- 
pear from  some  one  or  all  of  them  that  they  fall 
under  the  Act  of  1881,  and  are  in  conformity  to  it 
in    order    to    give    the    effect    provided    by   that    Act. 

If   the  special  conveyances,    when   made,   were  bona 
fidcy    valid,    and    enforcible,     then    no    subsequent    act 
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of  the  assignors  could  make  them  invalid,  except  the 
making  of  a  valid  general  assignment  under  the  Act 
of  1881.  The  Act  of  1881  provides  that  trUst  deeds, 
etc.,  taken  within  three  months  of  a  general  assign- 
ment, and  in  contemplation  of  it,  shall  be  void  only 
in  the  event  that  they  are  followed  by  a  general 
assignment.  An  ineffectual  attempt  to  make  a  gen- 
eral assignment  could  have  no  greater  effect  upon 
previously  executed  instruments  than  any  other  sub- 
sequent fraudulent  act  of  the  debtor.  Such  fraudu- 
lent acts  cannot  invalidate  previously  existing  and 
valid  trust  deeds.  Bump  on  Fraud.  Con.  (3d  Ed.),- 
p.  364;  1  Am.  &  Eng.  Bnc.  L.  (1st  Ed.),  p.  .869; 
Bump  on  Fraud.  Con.  (3d  Ed.),  p.  369;  Wilson  v. 
EifleVj  7  Cold.,  p.  32;  Scheihler  v.  Mundinger^  2 
Pickle,    692, 

Prior  to  Act  of  1881,  general  assignments  with 
preferences,  or  special  assignments  for  the  benefit  of 
any  particular  creditor,  were  permissible,  under  our 
law,  by  a  failing  debtor.  The  Act  of  1881  does 
not  create  any  new  instrument,  but  merely  regulates 
the  old  ones.  The  right  of  a  failing  debtor  to 
make  a  special  assignment  for  the  benefit  of  partic- 
ular creditors,  is  not  abrogated  by  this  Act.  Such 
instruments  are  still  good  if  not  made  in  <<  contem- 
plation" of  a  general  assignment  under  the  Act,  and 
actually  followed  within  three  months  by  such  gen- 
eral assignment.  Hays  v.  Covington^  16  Lea,  266; 
Scheihler  v.  Mundinger^  2  Pickle,  692;  Steedman^  Steere 
cfe  Co.  V.  Dohhins,  9    Pickle,    347.     The   fact   that   the 
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special  assignments  or  confessions  of  judgment  are 
taken  in  '^ contemplation"  of  insolvency,  or  of  a 
general  assignment,  is  not  sufficient,  of  itself,  to  make 
them  void.  This  *' contemplation "  must  be  followed 
by  the  assignment,  and  that  within  three  months. 
If  ' '  contemplation ' '  and  the  valid  assignment  co-exist 
within  the  time  limited,  the  title  .  to  the  property 
will  be  divested  out  of  the  trustee  and  vested  in 
the  assignee,  for  the  benefit  of  all  creditors  alike. 
But  if  either  the  ''contemplation"  or  the  existence 
of  the  legal  general  assignment  is  lacking,  the  title 
to  the  property  will  remain  in  the  ti'ustee  for  the 
benefit   of   the   particular   creditor. 

The  intention  of  the  Act  of  1881  was  not  to  ren- 
der void  trust  deeds  that  were  made  within  three 
months  of,  and  in  contemplation  of,  a  general  as- 
signment, for  the  mere  purpose  of  allowing  other 
creditors  to  take  the  place  of  those  who  had  been 
diligent  in  securing  their  claims,  but  to  guarantee 
all  such  creditors  p7*o  rata  distribution  of  the  assets 
of  the  failing  debtor,  when  a  valid  general  assign- 
ment had  been  made.  This  cannot  be  done  under 
a  void  general  assignment,  and,  therefore,  such  a  gen- 
eral assignment  can  have  no  effect  upon  a  valid  in- 
strument that  had  theretofore  been  taken.  It  is 
true  that  an  unsuccessful  attempt  to  make  a  general 
assignment,  under  the  Act  of  1881,  will  give  to  the 
creditors  of  the  maker  the  opportunity,  and  it  may 
be  the  grounds  for  attacking  the  property  embraced 
in    the    general   assignment,   but    it    cannot   vitiate    or 
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affect  in  any  way  valid  assignments  previously  made, 
which   are   not   parts   of   the   general   assignment. 

While  the  question  now  being  considered  must  be 
determined  under  our  own  statutes  and  decisions, 
still,  in  analogous  cases  and  imder  similar  statutes, 
the  same  rulings  have  been  made  in  other  jurisdic- 
tions. Manjung  v.  Beck^  14  L.  R.  A.,  198-202; 
Lake  Shore  Banking  Co,  v.  Fuller,  14  L.  R.  A., 
203;  Liunher  Co.  v.  Ott,  142  U.  S.,  630;  Drake 
v.  Paulhauser,  ^^  Fed.  Rep.,  897;  Sandwich  Mfg. 
Co.  V.  Ma^y  24  L.  R.  A.,  527;  Bump  on  Fraud. 
Con.  (3d  Ed.),  363,  364;  1  Am.  &  Eng.  Enc.  L. 
(1st   Ed.),    657   and   notes,    and    pp.    861,   862. 

The  complainant's  fourth  assignment  of  error  raises, 
as  we  conceive,  only  a  question  of  fact,  which  has 
been  found  against  them  by  the  Court  of  Chancery 
Appeals.  That  Court  finds,  as  a  fact,  that  the  claim 
of  Mrs.  Jeanie  S.  House,  secured  by  the  trust  deed 
of  C.  S.  Newman  to  John  W.  Green,  trustee,  on 
September  14,  1896,  was  a  just  liability  of  the  firm 
of  CuUen  &  Newman,  and  that  Mrs.  House  did  not 
know  of  or  participate  in  the  fraudulent  intention  of 
C.  S.  Newman  in  making  said  trust  deed.  Even  if 
the  claim  of  Mrs.  Newman,  secured  by  this  same 
trust  deed,  was  fictitious  and  fraudulent,  it  would 
not  render  the  trust  deed  void  as  to  Mrs.  House. 
Under  our  decisions,  one  of  the  beneficiaries  under 
an  assignment  may  attack  other  claims  secured  therein 
as  being  fraudulent  and  void,  and  still  claim  under 
the   assignment.      The  fact   that   one   of   the   claims   is 
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fictitious  will  not  avoid  the  assignment  as  to  the 
valid  claims.  Hills  v.  Haynes,  3  Head,  332;  Keith 
V.  Pi*octer^  8  Bax.,  189;  Troustine  v.  Laak^  4  Bax., 
163. 

The  fifth  error  assigned  is  in  regard  to  the  deed 
of  trust  to  Shields  for  the  benefit  of  Mary  E.  Lloyd 
and  others.  In  addition  to  the  matters  already  con- 
sidered, it  is  said  that  the  trust  deed  in  favor  of 
Curtis  CuUen,  as  guardian  of  Hugh  Lloyd  and  the 
administrator  of  Ellen  Hunter's  estate,  are  fraudulent 
in  fact.  This  is  based  upon  the  theory  that  Cullen 
had  trust  funds  of  these  parties  which  he  had  used 
in  his  business,  and  thereby  rendered  himself  liable 
to  criminal  prosecution  for  embezzlement  or  fraudu- 
lent breach  of  trust.  The  Court  of  Chancery  Appeals 
finds  that  the  conveyance  was  not  fraudulent  either 
in  law  or  in  fact,  that  the  debts  secured  were  hmia 
fide  honest  debts  owing  by  the  firm.  The  debt  to 
the  estate  of  Ellen  Hunter  was  described  as  $800 
when  it  was  only  *  $600,  but  this  was  not  with  any 
fraudulent  design,  and  the  Court  of  Chancery  Appeals 
held  the  conveyance  good  for  both  debts,  placing 
the  latter  at  its  actual  amount  of  $600.  There  is 
no  evidence  in  the  record  that  the  conveyance  was 
made  to  defeat  or  prevent  a  prosecution.  That  is 
merely  the  inference  or  argument  of  counsel  from 
the  circumstances.  The  discrepancy  in  amount  was 
evidently  an  inadvertence,  and  is  too  slight  to  be 
material. 

In  Bump  on  Fraudulent   Conveyances,   3d   Ed.,   pp. 
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189,  190,  it  is  said:  *'The  secret  motives  which 
prompt  the  preference  are  immaterial.  The  law  can 
take  no  cognizance  of  feelings  and  intentions  which 
are  not  manifested  by  external  conduct.  It  cannot 
assign  a  bad  motive  to  an  act  which  is  not  wrong 
either  in  itself  or  in  its  necessary  consequences. 
When  the  act  is  right,  no  secret  feeling  can  change 
its  character.  In  contemplation  of  law,  the  motive 
which  results  in  a  proper  action  is  not  a  bad  one. 
The  desire  to  avoid  a  sacrifice,  or  to  prevent  an  ex- 
pected criminal  prosecution,  or  an  expectation  to  re- 
ceive future  employment,  or  that  the  property  will 
be  settled  upon  the  debtor's  wife  or  family,  or 
mere^  caprice,  or  favoritism,  or  the  gratification  of 
secret  ill  will,  does  not  effect  the  validity  of  the 
transfer,  for  such  secret  motives  are  not  the  subject 
of  legal  inquiry.  Where  there  is  merely  a  prefer- 
ence, even  a  jury  is  not  at  liberty  to  deduce  fraud 
from  that  which  the  law  pronounces  honest."  Bump 
on   Fraud.    Con.    (3d   Ed.),    pp.    189   and    190. 

«*A  debtor  has  the  right  to  prefer  one  creditor 
to  another  in  payment,  and  it  is  no  objection  to  the 
validity  of  an  assignment  for  that  purpose  that  it 
was  made  by  the  grantor,  and  received  by  the  gran- 
tee, as  trustee,  in  the  hope  and  expectation,  and 
with  a  view,  of  preventing  prosecution  for  a  felony 
connected  with  his  transactions  with  his  creditors,  if 
the  preferred  creditors  have  done  nothing  to  excite 
that  hope,  and  the  assignment  was  made  without 
their   knowledge    or    concurrence    at    the   time    of    its 
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execution,  and  without  a  knowledge  of  the  motives 
which  influenced  the  assignor,  or  was  not  afterwards 
assented  to  by  them  under  such  engagement,  ex- 
press or  implied,  to  suppress  or  forbear  the  pros- 
ecution."     6   Wheat.    (U.    S.),   223. 

The  complainants'  sixth-  assignment  of  error  avers 
that,  upon  the  facts  found  by  the  Court  of  Chan- 
cery Appeals,  the  transfer  of  the  Valley  View  Farm, 
by  Cullen  &  Newman  to  J.  C.  Cullen,  on  July  30, 
is  fraudulent  in  law.  The  bills  make  only  one  spe- 
cific charge  as  to  this  conveyance.  After  setting 
out  the  fact  and  date  of  the  deed,  and  that  it  was 
registered  on  September  14,  1896,  the  bills  charge: 
<<  While  this  deed  is  absolute  in  form,  complainants 
are  informed,  believe,  and  allege  that  it  was  in  fact 
a  mortgage  made  to  secure  the  defendant's,  J.  C. 
Cullen,  pre-existing  indebtedness  and  liability  to  him 
of  said  Cullen  &  Newman,  amounting  to  about 
(6, 500."  Then  follows,  under  a  separate  paragraph, 
a  general  charge  that  all  of  said  instruments  are 
fraudulent  in   law  and  in   fact. 

The  Court  of  Chancery  Appeals  has  found  as  a 
fact  that  this  deed  was  intended,  to  be,  and  is  in 
fact,  a  mortgage,  and  that  it  was  made  in  good 
faith  to  secure  and  indemnify  J.  C.  Cullen  against 
loss  on  account  of  his  indorsement  of  two  notes, 
one  for  95,000,  to  the  Holston  National  Bank,  and 
the  other  for  $1,500,  to  the  Merchant's  Bank,  which 
indorsements   were   made  at    the    time    of    the   execu- 
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tion  of  the  deed,  and  which  notes  the  defendant,  J. 
C.    Gullen,    afterwards   paid. 

These  being  the  facts,  under  our  decisions  the 
deed  is  valid  and  effectual  as  a  mortgage  to  secure 
and  indemnify  the  defendant,  J.  C.  Cullen,  against 
loss  for  this  $6,500  that  he  has  paid  out  of  the 
firm  of  Cullen  &  Newman  on  said  indorsements.  It 
has  long  been  settled  in  this  State  that  an  absolute 
d^ed,  under  parol  agreement  that  it  shall  be  held 
merely  as  security,  is  good  as  a  mortgage.  Jon^ 
V.  JoTieSj  1  Head,  105;  Rxiggl^es  v.  Williams^  1 
Head,  141;  McGavock  v.  Dee^^y  1  Cold.,  270; 
Turheville  v.  Gihaon^  5  Heis.,  575;  Ledch  v.  IlilU' 
inan^    1    Lea,    247. 

The  Chancellor  held  that  the  special  deed  of  trust 
executed  by  Cullen  &  Newman  on  October  27,  1896, 
conveying  to  S.  G.  Shields,  trustee,  property  al- 
ready covered  by  the  assignment  of  September  14, 
was  invalid  because  ineffectual  to  convey  title  to  the 
assignee.  Respondent,  S.  G.  Shields,  trustee,  as* 
signed  this  holding  of  the  Chancellor  as  error,  and 
the  assignment  was  sustained  by  the  Court  of  Chan- 
cery Appeals.  This  holding  of  the  Court  of  Chan- 
cery Appeals  is  now  assigned  as  error  by  complain- 
ants. 

1.  The  Chancellor's  holding  was  based  solely  on 
the  theory  that  the  previous  deed  of  assignment  of 
September  14  had  divested  all  title  out  of  Cullen  & 
Newman  and  vested  it  in  S.  6.  Shields,  trustee,  so 
that,    having   no   longer    any   title,    Cullen   &   Newman 
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could    Tiot    afterwards,     on    October    27,     confer    any 
title   by   this  deed   of   trust   of   that   date. 

The  argument  now  is  that  the  title  to  these  as-' 
sets  passed  to  Shields,  trustee,  by  the  conveyance  of 
September  21,  1896,  and  that  conveyance  had  been 
acknowledged,  registered,  and  delivered  to  the  trustee; 
that  he  had  accepted  it,  and  given  bond,  and  taken 
possession;  that  he  had  never  reconveyed  the  goods 
or  surrendered  possession,  and  that  the  conveyance, 
while  void  as  to  certain  creditors,  was  good  between 
the  parties  and  everyone  else,  except  the  attacking 
creditors,  and  the  second  conveyance  was  therefore 
a  nullity.  The  argument  is  that  the  real  purpose 
of  this  latter  conveyance  was  to  uphold  and  sustain 
the  special  deeds,  etc.,  which  had  been  executed  un- 
der the  impression  that  the  Act  of  1895,  in  regard 
to  general  assignments,  was  valid,  whereas  it  was 
soon  thereafter  declared  to  be  unconstitutional.  It 
is  laid  down  in  a  number  of  cases  that  a  deed  of 
assignment  may  be  revoked  by  the  assignor  at  any 
time  after  its  execution  and  delivery,  but  before  any 
of  the  beneficiaries  have  actively  accepted  it.  This 
was  held  in  the  following  cases:  Gaxilt  v.  Gibhrell^ 
10  Yer.,  158;  RoherUon  v.  Sxcblett^  6  Hum.,  213; 
Brevard  v.  Nealy^  2  Sneed,  164;  Mills  v.  Harris^  8 
Head,    332. 

It  was  afterwards  held,  in  several  cases,  that  af- 
ter the  delivery  of  the  trust  deed  and  registration, 
the  acceptance  of  creditors  secured  thereby  would  be 
presumed,    without    any   active   steps    taken  .by   them. 
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J^u7*man  v.  Fisher^  4  Cold.,  626;  Barker  v.  Harlan^ 
3  Lea,  505;  Farquharson  v.  McDonald^  2  Heis.,  419; 
Tharp  V.  Dunlaj)^  4  Heis.,  688;  Dews  v.  Olwell^  3 
Bax.,  432;  Saylor  v.  Saylor^  3  Heis.,  531;  Overton 
V.  HoUinshade^  5  Heis.,  684;  Washington  v.  Ryan^  6 
Bax.,    622;    Nailor   v.    Yoimg^  7   Lea,    735. 

But  in  all  these  cases  the  deeds  of  trust  were 
good  and  valid,  and  acceptance  was  presumed,  be- 
cause it  was  beneficial.  But  no  such  presumption 
can  arise  when  the  conveyance  is  invalid  and  void. 
Such  presumption  only  arises  to  aid  and  protect  the 
beneficiary,  and  not  to  estop  or  prejudice  him.  We 
think  this  is  not  a  case,  however,  in  which  the 
matter   of   presumption   arises. 

It  appears  that  no  creditor  has  come  forward  to 
claim  under  the  assignment  of  September  14,  1896. 
A  large  portion  of  them  are  before  the  Court  in 
these  cases  expressly  disclaiming  any  acceptance  of 
that  conveyance,  and  contending  that  it  is  invalid. 
The  bills  allege  that  it  is  invalid,  the  answers  ad- 
mit it,  and  there  is  no  contention  otherwise.  The 
assignor  and  assignee  abandoned  it,  and  substituted 
in  its  stead  the  conveyance  of  October  27.  The  as- 
signee in  the  latter  conveyances  is  the  same  as 
under  the  former,  so  that  the  legal  title  to  the  prop- 
erty is  preserved  in  him.  The  beneficiaries  under 
the  conveyance  of  October  27  are  the  general  credit- 
ors of  the  firm,  including  the  complainants,  and  the 
conveyance  is  valid  so  far  as  these  questions  are 
raised  or  involved. 
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Finally,  it  is  said  that  no  effect  can  be  given  to 
the  conveyance  of  October  27  as  against  creditors,  be- 
cause there  is  no  proof  that  it  was  ever  registered 
before  the  filing  of  the  bills  in  this  cause.  In  their 
original  opinion,  the  Court  of  Chancery  Appeals  find 
that  it  was  so  registered.  Upon  a  petition  to  rehear 
on  this  point,  it  was  urged  upon  that  Court  that 
there  was  no  proof  to  sustain  its  finding.  Upon  the 
petition  to  rehear,  that  Court  reports  that  the  three 
causes  were  consolidated  and  heard  together;  that  in 
one  of  the  bills,  that  of  Dalzell,  Gilman,  Layton  & 
Co.,  being  the  last  one  filed,  it  was  alleged  that  the 
instrument  was  registered  before  the  bills  were  filed, 
but  was  Toid,  while  in  the  other  two  the  bills  made 
no  reference  to  the  conveyance  or  its  registration, 
and  only  the  answers  set  up  the  execution  and  regis- 
tration of  the  instrument.  A  copy  of  the  deed  is  in 
the  record  made  an  exhibit  to  the  answer  of  the  trus- 
tee, and  does  not  appear  to  have  attached  to  it  any 
certificate  of  registration. 

The  Court  of  Chancery  Appeals  report  that  the 
record  convinces  them  that  the  cases  were  developed 
and  treated  in  the  Court  below  on  the  theory  that 
the  deed  was  registered,  and  the  point  as  to  non- 
registration did  not  appear  to  have  been  made  in 
that  Court,  but  the  contest  was  upon  wholly  differ- 
ent grounds.  That  Court  states  that  it  bases  its 
finding,  that  the  deed  was  registered,  upon  the  fact 
that  it  was  delivered  to  the  trustee.  Shields;  that  he 
carried   it    to   the    courthouse;     that    he   proceeded    to 
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partially  make  a  bond  to  execute  it;  that  the  an- 
swer to  one  of  the  bills  expressly  averred  the  reg- 
istration; that  this  bill  was  consolidated  with  the 
other  two  and  heard  with  them;  that  the  question 
of  nonregistration  was  not  raised  in  the  Court  below; 
and  that  the  original  conveyance  of  September,  1896, 
was  abandoned,  and  so  treated,  and  that  of  October 
27   substituted   in   its   stead. 

It  appears  that  no  appeal  was  prayed  to  this 
Court  by  Balzell,  Gilman,  Layton  &  Co.  from  the 
Court  of  Chancery  Appeals,  and  hence  the  pleadings 
in  that  case,  it  is  argued,  are  not  before  us*  The 
question  of  registration  or  no  registration,  as  pre- 
sented by  the  finding  of  the  Court  of  Chancery  Ap- 
peals under  this  record,  is  not  one  purely  of  fact, 
but  of  law  and  fact  combined.  If  it  were  wholly 
a  question  of  fact,  this  Court  would  be  precluded 
thereby. 

We  are  of  opinion  that  the  finding  and  conclu- 
sion of  the  Court  of  Chancery  Appeals  is  correct 
upon  this  point,  and  that  inasmuch  as  the  question 
of  registration  was  not  presented  in  the  Court  be- 
low it  cannot  be  set  up  for  the  first  time  in  the 
Court  of  Chancery  Appeals.  The  contest  having 
been  made  in  the  Court  below  upon  other  grounds, 
when  this  defect,  if  it  existed,  must  have  been  nec- 
essarily and  immediately  fatal,  the  Court  of  Chan- 
cery Api^eals  was  warranted  in  finding  that  it  was 
conceded,  and  not  questioned,  and  this  must  conclude 
the     complainants     from     setting     it     up     on     appeal. 
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Coiiley  V.  Deet*e  et  al.j  11  Lea,  274;  Keep  Mfg, 
Co,  V.  Moore ^  Ih.^  289;  Campbell  v.  Railroad^  16 
/*.,  270-289;  Nashville  v.  WiUon,  4  Pickle,  414; 
Reed  Fertilize}'    Co.    v.    Thom,as^    13    /J.,    484. 

The   decree   of    the   Court   of   Chancery   Appeals   is 
afiSrmed. 
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Citizens'  Street  Railway  Co.  v.  Africa. 

{Knoxvllle.      November    6,    1897.) 

1.  Corporations.     Construction  of  charters  U  strict. 

Charters  are  strictly  construed  against  the  grantee.  (Post,  p. 
44.) 

Case  cited:  3  L.  R.  A.,  174,  and  note. 

2.  Street  Railroads.     Orant  of  right  to  occupy  street. 

It  is  essential  to  the  lawful  occupation  of  the  streets  of  a  city  by 
the  lines  of  a  street  railway  company  that  the  railway  com- 
pany's charter  shall  grant  it  that  right,  and  that  the  city  shall 
assent  thereto  by  ordinance  strictly  conforming  to  the  charter 
provisiojLs.  Such  grant  cannot  be  conferred  by  ordinance 
alone,  and,  if  conferred  by  charter,  is  inoperative  until  as- 
sented to  by  valid  ordinance.     {PosU  PP'  43,  44^  51.) 

Cases  cited  and  approved:  Railroad  v.  Adams,  3  Head,  597;  Rail- 
road V.  Memphis,  4  Cold.,  406;  Railroad  v.  Bingham,  87  Tenn., 
522;  77  Fed.  Rep.,  507. 

3.  Same.    Mtist  build  upon  line  flcced  by  charter. 

A  street  railway  company  must  build  upon  the  line  fixed  by  its 
charter.  Its  lines  and  their  termini  must  conform  strictly  to 
the  calls  of  its  charter  and  the  ordinances.  Larger  latitude 
is  allowed,  for  obvious  reasons,  in  the  location  of  the  lines  of 
commercial  railways  than  in  the  location  of  the  lines  of  (Street 
railways.     {Post,  pp.  43-48.) 

Cases  cited:  37  Ohio  St,  556;  85  Ala.,  600. 

4.  Same.     Same.    Example. 

A  street  railway  company  whose  route  is  designated  in  Its  char- 
ter by  streets,  cannot  abandon  thje  route  so  designated,  and 
lay  its  road  on  other  streets,  under  a  city  ordinance  authorizing 
the  same,  as  the  charter  and  the  ordinance  must  conform  to 
give  a  valid  grant  on  any  street  of  the  city.     {Post,  pp.  38-49,  51.) 
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5.  Same.    Powers  under  cUy  charter  to  make  grants  to,  defined. 

A  provision  in  a  city  charter  empowering  the  municipal  authori- 
ties to  grant,  by  ordinance,  the  right  of  way  through  the 
streets  of  the  city,  for  the  purpose  of  street  railroads,  does  not 
authorize  the  city  to  grant  a  right  of  way  to  a  street  railroad 
company  over  other  streets  than  those  named  in  the  charter  of 
the  company  in  designating  its  route.     {Post^  pp.  48-^1.) 

Act  construed:  Acts  1885,  Ch.  8  (ex.  ses.). 

6.  Same.     Charter  provision  as  to  extetisions  construed, 

A  provision  in  the  charter  of  a  street  railway  company  author- 
izing it,  in  addition  to  laying  its  road  on  streets  designated 
therein,  to  build  '"extensions"  from  any  of  the  lines  of  the 
company,  on  and  along  any  other  streets  to  which  the  munici- 
pal authorities  may  consent,  does  not  authorize  it  to  deviate 
from  the  charter  route.     {PosU  PP^  36,  57,  46-48.) 

Act  construed:  Acts  1875,  Ch.  142. 

8.  Rehearing.    Not  granted,  wTien, 

A  rehearing  will  not  be  granted  upon  a  question  made  and  con- 
sidered on  the  original  hearing,  though  not  referred  to  in  the 
written  opinion,  where  the  Court  is  content  with  its  former 
decision.     (Post,  pp.  53-55.) 


FROM     KNOX. 


Appeal  from  the  Chancery  Court  of  Knox  County. 
H.  B.  Lindsay,  Ch. 

Templeton   &  Cates  and   Lucky,  Sanford  &  Ty- 
son  for   Railway   Company. 

Webb   &   McClung   for   Africa,    trustee. 

J.  W.  Caldwell  and   Washburn,  Pickle  &  Tur- 
ner  for   Knoxville. 
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Wilkes,  J.  These  causes  involve  the  rights  of 
the  Citizens^  Railway  Co.  to  lay  tracks  and  operate 
street  railway  lines  over  the  streets  of  the  city  of 
Knoxville.  The  contest  is  between  that  company, 
the  city  of  Knoxville,  and  J.  Simpson  Africa,  trus- 
tee, the  representative  of  a  rival  line,  and  is  one 
feature  in  a  long  and  bitter  litigation  between  these 
competing  railway  companies,  in  which  the  city  has 
been   more/  or   less   interested. 

There  are  really  but  two  questions  before  us  for 
consideration,  but,  as  is  usual  in  such  heated  con- 
troversies, there  is  much  in  the  record  and  conten- 
tion^ of  counsel  not  material  to  the  real  questions 
involved.  The  original  bill  sought  to  enjoin  the 
defendants  from  interfering  with  the  Citizens'  Rail- 
way Company  in  the  construction  of  its  tracks  upon 
Depot  Street,  between  Gay  and  Jacksboro  Streets, 
and  to  enjoin  the  transfer  from  defendant,  Africa, 
trustee  of  certain  obstructive  tracks,  to  the  Knoxville 
Street  Railway  Company,  and  a  mandatory  injunction 
was  sought  to  remove  obstructions  from  Church 
Street,  Oak  Street,  Central  Avenue,  and  certain 
other  streets  named  in  the  bill,  all  within  the  city 
of  Knoxville.  The  several  defendants  answered  the 
bill,  denying  the  complainants'  right  to  the  relief 
sought.  Afterwards  the  city  filed  its  bill  against 
the  Citizens'  Railway  Company,  seeking  to  enjoin  it 
from  constructing  its  track  on  Depot  Street,  between 
Gay  and  Jacksboro  Streets,  and  afterwards  filed  an 
amended   bill.      The  substance  of   the  prayer  of   these 
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bills  is  that  the  Citizens'  Railway  Company  be  per- 
petually enjoined  from  going  upon  any  of  the 
streets,  or  doing  any  work  thereon,  unless  author- 
ized so  to  do  by  ordinance  duly  passed  thereafter 
by  the  Board  of  Mayor  and  Aldermen.  The  Citi- 
zens'  Railway  Ck,mpany  filed  its  answer  and  cross 
bill,  and  moved  to  dissolve  the  injunction  and  con- 
solidate the  causes.  By  consent  the  causes  were 
consolidated,  and  an  agreed  statement  of  facts  was 
made,  depositions  were  filed,  as  well  as  documentary 
evidence,  and  the  cause  was  heard  by  the  Chancellor, 
who  substantially  granted  the  relief  prayed  by  the 
city,  and  refused  relief  to  the  Citizens'  Railway  Com- 
pany, and  that  company  appealed.  The  Court  of 
Chancery  Appeals  heard  the  cause,  and  affirmed  the 
decree  of  the  Chancellor,  and  the  Citizens'  Railway 
Company  has  appealed  to  this  Court  and  assigned 
errors. 

These  errors  are  numerous,  but  may  be  treated 
together  as  presenting  the  rights  of  the  Citizens' 
Railway  Company,  under  its  charter  and  the  ordi- 
nances of  the  city  of  Knoxville,  to  occupy  and  build 
its  road  over  certain  streets  of  the  city,  the  con- 
tention of  the  city  being  that  in  the  majority  of 
the  cases  there  is  such  a  discrepancy  and  deviation 
between  the  routes  laid  down  in  the  charter  and 
those  specified  in  the  ordinance  of  the  city,  as  must 
vitiate  and  render  null  the  rights  of  the  Citizens' 
Railway  Company;  that  upon  other  routes  the  char- 
ter  gave   that  company   no   right,   and   the   ordinances 
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of  the  city,  though  attempting  to  grant  such  rights, 
could  not  do  so  in  the  absence  of  legislative  or 
charter  -authority  granted  by  the  Legislature,  and, 
finally,  that  the  Citizens'  Railway  Company  had  for- 
feited its  rights  by  failing  to  build  and  equip  its 
line  within  the  time  limited  by  the  ordinances  of 
the   cities   of   Knoxville   and   North   Knoxville. 

The  contentions  of  the  Citizens'  Railway  Company 
are  that  the  deviations  and  differences  in  route  are 
but  slight  and  immaterial,  and  that  its  failure  to 
finish  its  lines  within  the  time  prescribed  was  caused 
by  the  obstructive  tactics  of  Africa,  trustee,  and 
the  action  of  the  city  authorities,  and  that,  under 
the  ordinances  of  the  city,  the  time  thus  lost  on 
account  of  adverse  proceedings  and  obstructive  meas- 
ures was  not  to  be  counted  in  the  limit  fixed  for 
the  completion  of  the  road.  This  is  a  general 
statement  of  the  question  presented  by  the  record 
and  assignments  of  error,  the  details  of  which  will 
appear   more   fully   hereafter. 

It  is  necessary  to  state,  briefly,  the  history  and 
status  of  the  line  controlled  by  Africa,  trustee.  The 
Knoxville  Street  Railway  Company  was  chartered 
January  2,  1876,  under  the  general  Act  of  the  Leg- 
islature of  Tennessee  of  1875  relating  to  corpora- 
tions. In  its  charter  it  is  granted  rights  of  way 
over  many  of  the  streets  of  Knoxville,  specifically 
named,  and  was  granted  franchises  generally  over  all 
streets  of  the  city  then  existing  or  thereafter  to  be 
established.       On    the    fifth    day    of    July,    1892,    the 
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city  passed  an  ordinance  revoking  the  grant  as  to 
all  streets  except  those  already  occupied.  The  Knox- 
ville  Street  Railway  Company  having  passed  into  the 
hands  of  Africa,  trustee,  he  claimed  that  his  grant, 
under  the  ordinance  of  1876,  covered  all  the  streets 
of  the  city,  and,  about  midnight  on  the  twenty-ninth 
of  September,  1895,  or  the  morning  of  the  thirtieth, 
laid  short  pieces  of  track  at  five  places  on  streets 
unoccupied,  to  wit,  at  each  end  of  the  Church  and 
each  of  the  Oak  Street  bridges,  and  at  a  point  on 
Central   Avenue. 

The  city  thereupon  filed  its  bill,  alleging  the  in- 
validity of  the  ordinances  of  1876  and  the  want  of  ^ 
authority  to  place  the  track  as  laid,  but  this  bill 
was  afterwards  dismissed  by  the  city.  Africa,  trus- 
tee, then  filed  a  bill  in  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Tennessee, 
against  the  Citizens'  Street  Railway  Company  and 
the  city,  setting  up  his  claim  under  the  charter  and 
ordinance  of  1876,  asking  a  construction  thereof  and 
an  injunction  against  tearing  up  his  track  or  ob- 
structing the  building  of  his  lines.  Upon  a  final 
hearing  of  this  case  in  the  United  States  Circuit 
Court  of  Appeals,  in  October,  1896,  that  Court  held 
that  the  Knoxville  Street  Railway  Company  and  Af- 
rica, trustee,  had  a  valid  right  of  way  only  upon 
certain  streets  authorized  by  the  charter  and  ordi- 
nances, and  on  which  the  right  of  way  was  defi- 
nitely located,   and   not  over   all   the  streets  of   Knox- 
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rille  then   laid   out    or    thereafter    to    be    established. 
Mayor  of  Knoxville   v.  Africa^   77   Fed.   Rep.,    501. 

The  Citizens^  Railway  Company  obtained  its  char- 
ter in  August,  1895,  under  the  general  incorporation 
Act  of  1875,  and,  in  pursuance  of  its  charter  pro- 
visions, applied  to  the  city  of  Knoxville  for  street 
franchises,  and  the  city,  on  August  20,  1895,'  by 
ordinance,  granted  a  franchise,  under  which  it  began 
the  construction  of  its  line.  On  the  night  of  Sep- 
tember 29,  1895,  as  before  stated,  the  manager  of 
Africa's  line  laid  several  short  pieces  of  track  on 
different  streets,  among  others  on  Central  Avenue 
where  it  crosses  Broad  Street,  both  north  and  south 
of  that  street.  These  were  obstructions  to  the  build- 
ing of  tracks  by  the  Citizens'  Railway  Company,  and 
were  so  intended.  And  a  bill  was  filed  enjoining 
it  from  removing  these  tracks.  This  injunction  was 
maintained  until  October,  1896,  when  it  was  dis- 
solved, and  the  final  decree,  already  referred  to,  was 
entered  in  the  United  States  Circuit  Court  declaring 
those  tracks  unlawful  obstructions.  In  the  meantime, 
on  the  twenty  -  fifth  of  November,  1895,  the  city 
passed  an  amended  ordinance  granting  to  the  Citi- 
zens' Railway  Company  the  right  to  occupy  addi- 
tional routes,  as  follows:  (1)  Beginning  at  the  corner 
of  Park  and  Gay  Streets,  thence  west  along  Park 
Street  to  Broad,  thence  south  on  Broad  to  Depot, 
thence  northwardly  on  Depot  to  Jacksboro  to  the 
north  corporation  line  of  Knoxville;  also  beginning 
at  the  intersection  of   Broad  and  Depot  Streets,  thence 
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east  on  Depot  to  Gay  Street,  and  to  the  connection 
with  the  line  of  the  Rapid  Transit  Company,  on  Gay 
Street;  (2)  beginning  at  the  corner  of  Luttrell  and 
Park  Streets,  thence  north  on  Luttrell  Street  to  the 
north  corporation  line  of  Knoxville;  (3)  beginning  at 
the  corner  of  Luttrell  Street  and  Fourth  Avenue, 
thence  west  to  Central  Avenue,  thence  west  on  south 
side  of  Central  Market  to  North  Gay  Street,  thence 
on  North  Gay  Street  south  to  William  Street,  thence 
on   William   Street   north   to   Park   Street. 

The  ordinance,  thus  amended,  further  provided  that 
all  the  rights  and  privileges  therein  granted  should 
become  null  and  void  unless  the  company,  by  the 
first  of  January,  1896,  should  build  its  tracks  from 
the  corner  of  Gay  and  Depot  Streets,  or  from  the 
corner  of  Park  and  Gay,  to  the  north  corporation 
line  of  North  Knoxville,  and  put  its  line  in  opera- 
tion by  April  1,  1896,  adding,  <' delays  caused  by 
legal  or  providential  interference,  or  other  unavoid- 
able  causes,  to  be  excepted  from  said  time."  Then 
follows  specific  directions  as  to  how  the  track  should 
be  laid  on  the  streets,  and  giving  the  right  to  dig 
them   up   and   lay   tracks   until   January   1,    1896. 

On  September  24,  1895,  the  city  of  North  Knox- 
ville gave  the  Citizens'  Railway  Company  the  right 
to  construct  a  line  upon  Central  Avenue,  from  the 
corporation  line  between  the  cities  of  Knoxville  and 
North  Knoxville  to  the  north  line  of  the  corpora- 
tion  of    North   Knoxville,    but    to    be    null   and   void 

unless   work   should    be    begun   with   thirty   days,  and 
16  p— 3 
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the  line  be  constructed  before  December  1,  1895,  so 
that  cars  would  be  operated  from  the-  Southern  Rail- 
way depot  to  the  north  corporation  line,  and  a  de- 
posit of  fl,00(X  was  required  to  comply  with  these 
conditions.  On  November  30,  1895,  the  city  of  North 
Knoxville  passed  two  amendatory  ordinances  granting 
additional  rights  of  way,  as  follows:  Beginning  at  the 
intersection  of  Luttrell  Street  with  the  south  corpo- 
ration line  of  North  Knoxville,  northwardly  on  Lut- 
trell to  Wells,  westwardly  on  Wells  to  Broad,  north- 
wardly on  Broad  to  the  north  corporation  line;  also 
on  south  side  of  Pearson  Avenue,  from  its  intersec- 
tion with  Broad  to  the  entrance  to  Turner  Park; 
also  beginning  at  the  intersection  of  Central  Avenue 
and  Munson  Street,  westwardly  over  Munson  to  Jacks- 
boro,   southwardly   on   Jacksboro   Street    to    the   south 

corporation   line   of   North   Knoxville. 

* 

It  was  further  provided  that  the  company  should 
begin  work  on  the  Central  Avenue,  Munson  Street 
and  Jacksboro  line  within  two  weeks,  and  complete 
the  tracks  from  the  south  corporation  line  on  Jacks- 
boro Street  by  Jacksboro  to  Munson,  by  Munson 
to  Central  Avenue,  thence  on  Central  Avenue  to  the 
north  corporation  line,  before  February  1,  1896,  and 
should  complete  the  Luttrell,  Wells  and  Broad  Street 
line  on  or  before  August  1,  1896,  and  that  the 
$1,000  check  should  be  forfeited  if  the  Jacksboro, 
Munson  Street  and  Central  Avenue  line  was  not 
completed  as  provided,  and  the  road  and  equipment 
were   to    be   held    as    security   for   its    completion    and 
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operation  by  April  1,  1896,  and  should  then  be 
forfeited  for  noncompliance  and  noncompletion,  and  a 
like  provision  was  made  as  to  the  Luttrell,  Wells 
and  Broad  Street  lines.  It  was  farther  provided, 
however,  that  any  time  Iqst  by  litigation  or  una- 
voidable delay  preventing  the  construction  and  oper- 
ation of  the  road  in  North  Knoxville  should  not  be 
counted  as  a  part  of  the  time  limited  for  its  com- 
pletion. Another  ordinance  was  passed  same  day, 
referring  specifically  to  the  litigation  with  Africa, 
trustee,  and  providing  that  any  delay  caused  thereby 
should  not  be  counted  as  to  that  portion  of  the 
railway  lines  between  the  Southern  Railway  depot 
and  line  between  Knoxville  and  North  Knoxville. 
Five  days  before  this  ordinance  was  passed  the  Cit- 
izens' Street  Railway  Company  laid  a  short  piece  of 
track  on  the  south  side  of  Depot  Street  four  feet 
from  the  track  of  Africa,  trustee.  This  is  all  the 
track  laid  on  Depot  Street,  except  such  as  was  laid 
March  7,  1897.  And  also  two  short  pieces  of  track 
on  Jacksboro  Street,  also  on  Williams  Street  ad- 
joining North  Gay,  and  on  North  Gay  adjoining 
Central  Market,  and  on  North  Broad  Street  across 
First  Creek  at  Peter's  Mill.  That  company  has, 
however,  laid  its  entire  track  on  Jacksboro  Street 
from  Depot  to  Munson,  on  Munson  Street  and  Cen- 
tral Avenue  in  North  Knoxville,  making  a  continu- 
ous line  from  Depot  Street,  in  Knoxville,  to  within 
about  six   hundred  feet  of   the   north  corporation   line 
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of   North    Knoxville,    and    had    completed    the    same, 
except   overhead   wires,    at   a   cost  of   $10,000. 

Efforts  were  made  in  October,  1896,  by  the  Cit- 
izens' Street  Railway  Company  to  have  the  track  of 
Africa,  trustee,  removed  by  the  city  from  its  right 
of  way,  which  was  refused.  It  also  attempted  to 
build  on  Depot  Street,  but  was  prevented  by  the 
city,  and  on  October  30,  1896,  an  ordinance  was 
passed  by  the  city  repealing  all  permits  previously 
granted   the   Citizens'   Street  Railway  Company. 

In  December,  1896,  the  city  passed  ordinances 
granting  Africa,  trustee,  rights  of  way  over  the 
streets  on  which  he  had  placed  obstructive  tracks, 
and  the  original  bill  in  this  cause  was  filed.  The 
first  and  most  important  question  that  arises  in  the 
case  is  as  to  the  right  of  the  Citizens'  Railway  Com- 
pany to  deviate  or  deflect  from  the  route  laid  down 
in  its  charter,  and  to  what  extent  the  city,  by  its 
ordinance,    can   authorize   such    deviation. 

The  charter  of  the  street  railway  company  is  in 
the  form  prescribed  by  the  Acts  of  1875,  Chapter 
142,  and  incorporates  the  Citizens'  Railroad  Company 
for  the  purpose  of  constructing  street  railroads  in 
the  incorporated  cities  of  Knoxville  and  North  Knox- 
ville,  commencing:  **(1)  At  the  corner  of  Gay  and 
Main  Streets,  in  the  city  of  Knoxville;  thence,"  etc. 
The  charter  then  provides  for  a  second  route,  be- 
ginning at  the  corner  of  Clinch  and  Gay  Streets. 
A  third  route  is  then  provided  for,  beginning  at  the 
corner   of    Jackson    and    Central    Avenue.       A   fourth 
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route  begins  at  the  corner  of  Park  and  Gay  Streets, 
the  fifth  route  at  the  corner  of  State  and  Church 
Streets,  each  route  being  traced  and  defined  by  streets, 
avenues,  etc.,  and  the  charter  concludes  with  the 
general  provision,  ''With  the  further  right  to  build 
extensions  from  any  of  the'  lines  of  the  company  on 
and  along  any  other  streets  in  Knoxville,  West 
Knoxville,  and  North  Knoxville,  to  which  the  mu- 
nicipal authorities  of  said  incorporated  towns  may 
consent,  and  also  to  extend  into  the  country  over 
roads  and   streets." 

This  charter  was  completed  by  complying  with  all 
the  requirements  of  the  statutes  on  August  17,  1896, 
and  August  20,.  1895,  the  city  gave  to  the  company 
the  right  to  build  and  operate  its  lines  along  various 
streets  named  in  the  ordinance,  which  was  afterwards 
amended   as   before   stated. 

The  Court  of  Chancery  Appeals,  in  determining 
thiB  rights  of  the  Citizens'  Street  Railway  Company, 
discussed  the  meaning  of,  certain  terms  used  in  its 
charter,  and  concluded  that,  by  the  terms  ''initial 
terminus"  and  "final  terminus,"  is  meant  that  there 
must  be  a  definite  beginning  point  and  a  definite 
ending  point,  fixed  by  the  charter,  and  that  each  line 
must  be  distinct  in  respect  of  its  terminus  and  gen- 
eral route;  that  new  routes  with  new  termini  may 
not  be  constructed  by  the  grantee,  at  any  time,  out 
of  a  combination  of  several  routes  called  for  in  the 
charter;  that,  by  the  term  "general  route,"  is  meant 
a  general   designation    or    description    of    a    "  definite 
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route ' '  by  streets,  avenues,  roads,  etc. ,  and  not  a 
route  pursuing  a  general  direction,  and  thus  connect- 
ing two  termini;  that  this,  however,  does  not  pre- 
vent several  diflferent,  alternative,  definite  routes  be- 
tween the  same  termini,  these  alternative  routes  being 
intended  to  accommodate  the  city  and  company,  and 
leave  them  to  select  between  them  as  they  may  deem 
best,  either  the  one  or  the  other.  C!omparing  the 
provisions  of  the  charter  and  the  ordinance  thereun- 
der, the  Court  of  Chancery  Appeals  finds  and  re- 
ports as  facts,  that,  as  to  route  No.  1,  it  is  divided 
into  two  parts — the  initial  terminus  of  the  first  is 
the  corner  of  Gay  and  Main  Streets,  and  the  route 
is  then  northwardly  along  Gay  Street  to  Park  Street, 
thence  eastwardly  on  Park  Street  to  Magnolia  Ave- 
nue, thence  eastwardly  on  Magnolia  Avenue  to  Lake 
Ottosee.  That  Court  reports  that  neither  of  the  city 
ordinances  gave  consent  to  this  line  as  thus  stated. 
The  second  part  of  No.  1  is,  ''beginning  at  the  cor- 
ner of  Gay  and  Main  Streets,  thence  eastwardly  on 
Main  Street  to  Prince,  thence  northwardly  on  Prince 
Street  to  Market  Square,  eastwardly  on  Union  Street 
to  Clinch  Street,  to  Gay  Street,  northwardly  on  Gay 
Street  to  Park,  eastwardly  on  Park  Street  to  Mag- 
nolia Avenue,  and  thence  on  Magnolia  Avenue  to 
Lake  Ottosee."  That  Court  reports  that  there  is  no 
city  ordinance  giving  consent  to  this  line.  Route 
No.  2  of  the  charter  ' « begins  at  the  corner  of 
Clinch  and  Gay  Streets,  thence  eastwardly  on  Clinch 
Street    to    State    Street,    then    northwardly    on    State 
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Street  to  Jackson  Street^  thence  eastward!]/  on  Jack- 
son Street  to  Central  Avenue,  thence  northwardly  on 
Central  Avenue  to  corporate  limits  of  North  Knox- 
ville;  also  from  the  corner  of  Central  Avenue  and 
Jackson  Street  southwardly  on  Central  Avenue  to 
the   Tennessee    River." 

The  Court  of  Chancery  Appeals  reports  that  the 
ordinance  follows  the  streets  named  in  the  charter 
until  a  call  is  reached,  *<  thence  northwardly  on 
State  Street,"  but  omits  the  next  two  calls, 
italicized  above,  on  Jackson  Street,  and  substitutes 
therefor,  after  State  Street,  the  following:  *'  to  the 
northern  terminus,  and  on  Vine  Street  from  State 
Street  to"  Central  Avenue,  thus  substituting  Vine 
for  Jackson   Street. 

That  Court  reports  that  the  course  by  the  sub- 
stitute street  is  in  the  same  general  direction  pur- 
sued by  the  street  called  for  in  the  charter,  but 
that  the  substitution  by  the  ordinance  of  a  street 
different  from  the  one  called  for  in  the  charter  is 
a   material   variance. 

Route  No.  3  of  the  charter  begins  at  the  corner 
of  Jackson  and  Central  Avenue^  then  westwardly 
along  Jackson  Street  to  Broad  Street,  thence  via 
Oak  Street  viaduct  or  bridge  to  Oak  Street,  thence 
westwardly  along  Oak  Street  to  Arthur  Street^  thence 
on  Arthur  Street  northwojrdly  to  Boyd  Street^  thence 
on  Boyd  Street  to  Moses  Street^  thence  on  Moses 
Street  to  Clinton  Street,  thence  on  Clinton  Street  to 
the  Knoxville   College. 
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The  Court  of  Chancery  Appeals  finds  that  the 
ordinance  left  out  the  beginning  point,  above  itali- 
cized, and  substituted  therefor  the  following:  *' Be- 
ginning at  the  corner  of  Gay  and  Jackson  Streets,'' 
and  from  this  point  the  calls  are  the  same  down 
to  the  words  **  along  Oak  Street."  At  this  point 
Arthur  Street  is  left  out,  and  two  other  streets  are 
substituted,  as  follows:  "to  Clark  Street,  thence  on 
Clark  Street  northwardly  to  McGhee  Street,  thence 
on  McGhee  Street  to  Boyd  Street."  The  next  char- 
ter call  is  also  omitted,  leaving  out  Moses  Street, 
and  substituting  therefor  University  Avenue.  The 
Court  reports  that  these  substituted  streets  are  in 
the  same  general  direction,  going  towards  the  final 
terminus,  with  those  left  out,  but  the  variance  is 
material. 

The  ordinance  gives  another  initial  point  as  fol- 
lows: "Beginning  at  the  corner  of  Wall  and  Gay 
Steets;  thence  on  Wall  Street  to  Prince  Street; 
thence  north  on  Prince  Street  to  Vine  Street;  thence 
on   Vine   Street   to   Broad   Street." 

There  is  nothing  of  this  in  the  charter,  and  the 
variance  is  material,  and  the  substitution  of  different 
initial  beginning  or  terminal  points  is  material.  The 
charter  streets  left  out  of  the  ordinance  are  shown 
by   italicized  lines: 

No.  4  charter  route  'begins  at  the  corner  of 
Park  and  Gay  Streets;  thence  on  Gay  Sb^eet  to  Fifth 
Avenue;  thence  westward! y  on  Fifth  Avenue  to  Jacks- 
how   Street;    thence  northwardly  on  Jacksboro   Street  to 
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Mtmsmi  Street;  thence  eastwardly  oil  Munson  Street 
to  Lea  Street;  thence  northwardly  on  Lea  Street  to 
the  corporation  line,  then  by  an  available  route  to 
the  repair  shops  of  the  Southern  Railroad  Company. 
The  foUowinor  are  the  streets  left  out  of  the  ordi- 
nance,  to  wit:  Gay  Street  to  Fifth  Avenue,  and 
Fifth  Avenue  to  Jacksboro  Street,  and  Munson  and 
Lea   Streets. 

In  lieu  of  these,  the  ordinance  substituted  the 
following  immediately  after  the  initial  terminus,  viz. : 
*' Thence  west  from  Park  Street  to  Broad  Street; 
thence  south  on  Broad  Street  to  Depot  Street;  thence 
northwardly  on  Depot  Street  to  Jacksboro  Street  to  , 
the  north  corporation  line  of  Knoxville;  also  begin- 
ning at  the  intersection  of  Broad  Street  and  Depot 
Street;  thence  east  on  Depot  Street  to  Gay  Street, 
and  to  a  connection  with  the  existing  line  of  the 
Rapid   Transit   Company   on   Gay  Street." 

The  Court  of  Chancery  Appeals  reports  the  general 
direction  in  the  main  between  the  charter  and  ordi- 
nance routes  to  be  the  same,  but  the  variances  in 
the  routes  to  be  material,  and  that  as  to  the  last 
claim  above  set  out,  the  general  direction  is  not  the 
same.  These  latter  calls  double  back  from  a  point 
on  the  new  line  above  given  in  the  ordinance,  and 
run  eastwardly  on  Depot  Street  to  Gay  Street; 
thence  northwardly  on  Gay  Street  to  the  intersection 
of   Gay   and    Park   Streets. 

No.  6  of  the  charter  routes  is  as  follows:  "Be- 
ginning  at  the   corner   of    Church   and    State   Streets, 
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then  south  on  State  Street  to  Hill  Street,  thence 
eastwardly  across  Hill  Street  viaduct  or  bridge  to 
Craig  Street,  thence  on  Craig  Street  to  Swan  Street, 
thence  northwardly  on  Swan  Street  to  Main  Street, 
thence  northwardly  on  Main  Street  to  Mabry  Street." 
The  ordinance  changes  the  initial  point  from  the  cor- 
ner of  State  and  Church  Streets  to  the  corner  of 
State  and  Clinch  Streets,  and  the  Court  reports  this 
a  material  variation.  From  the  corner  of  State  and 
Clinch  Streets  onward  the  calls  are  the  same,  with 
the  following  exceptions:  In  the  ordinance  is  added 
"also  from  the  corner  of  Church  and  Main  Streets 
westwardly  on  Church  Street  to  Prince  Street,  and 
on  Prince  Street  to  Clinch  Street,  and  on  Clinch 
Street  to  east  line  of  Gay  Street."  There  is  noth- 
ing  in   the   charter    to   correspond   with   this. 

These  are  all  the  calls  of  the  streets  contained  in 
the  charter,  but  there  are  certain  routes  in  the  ordi- 
nances for  which  there  are  no  corresponding  calls  what- 
ever in  the  charter.  As  found  by  the  Court  of  Chan- 
cery Appeals,  these  are  as  follows:  "Beginning  at 
the  corner  of  Luttrell  and  Park  Streets,  thence  north 
on  Luttrell  Street  to  the  north  corporation  line  of 
Knoxville;"  and  again:  "Beginning  at  the  corner 
of  Luttrell  Street  and  Fourth  Avenue,  thence  west 
on  Central  Avenue,  thence  west  on  the  south  side 
of  Central  Market  to  North  Gay  Street,  thence  on 
North  Gay  Street  south  to  William  Street,  thence 
on  William  Street  south  to  Park  Street."  The 
Court     of     Chancery     Appeals     report     these     several 


SEPTEMBER  TERM,   1897.  43 

Citizens'  Street  Railway  Co.  v.  Africa. 

variances  as  material,  and  accompany  their  findings 
with  a  map  of  the  city,  showing  the  deviations  and 
differences.  In  the  main,  its  findings  and  conclu- 
sions  agree   with   those   of    the   Chancellor. 

We  think  it  clear  that  the  railway  company  can 
accept  only  such  grants  from  the  city  as  the  char- 
ter provides,  and  the  city  can  grant  no  franchise 
on  any  street  except  such  as  is  authorized  by  char- 
ter. The  right  of  the  company  depends,  in  the  first 
instance,  on  the  powers  conferred  on  it  by  the  char- 
ter; in  the  second  instance  on  the  consent  and  au- 
thority given  by  the  city  in  conformity  to  the  char- 
ter.  Rights,  under  the  charter,  are  inoperative  until 
the  approval  and  consent  of  the  city  is  obtained. 
That  approval  and  consent  can  only  be  granted  in 
conformity  to  the  provisions  of  the  charter,  and  in 
accord  with  its  terms.  A  charter  right  without  an 
ordinance  applying  it,  is  inoperative;  an  ordinance 
not  based  upon  and  conforming  to  the  charter  is 
void.  Franchises  granted  to  commercial  or  street 
railways  must  emanate  from  the  State,  and  they 
depend  for  their  validity  upon  the  provisions  of  the 
charter  granting  them.  Railroad  Co.  v.  Adams ^  3 
Head,  597;  Railroad  Co.  v.  Memphis^  4  Cold.,  406; 
Railroad  v.  Bingham^  3  Pickle,  522;  Mayor  and  Al- 
dermen V.  Africa  J  77  Fed.  Rep.,  507;  Elliott  on 
Roads,  p.  562.  When  the  route  is  fixed  by  char- 
ter, the  company  must  build  upon  it  as  fixed.  El- 
liott on  Roads,  p.  572;  19  Am.  &  Eng.  Enc.  L., 
826,    829;    23   Am.    &    Eng.    Enc.    L.,    981;    1    Red- 
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field  on  Railways,  411,  412;  Booth  on  Street  Rail- 
ways.  Sees.  65,  56.  A  grant  by  ordinance  alone  is 
void.     31.    cfe   A.    V.    Africa  J    77    Fed.   Rep.,    507. 

The  Court  of  Chancery  Appeals,  in  its  summary 
of  findings,  reports  that  the  rights  claimed  by  the 
Citizens'  Street  Railway  Company  are  based  not  upon 
the  lines  laid  down  in  the  charter,  but  on  frag- 
ments of  the  several  lines  there  provided  for,  pieced 
out  and  connected  here  and  there,  by  city  ordinances 
undertaking  to  authorize  the  use  of  streets  not  men- 
tioned in  the  charter.  It  is  a  well  established  rule 
of  law  that  a  charter  must  be  strictlv  construed 
against  the  grantee.  People  v.  Newton^  3  L.  R.  A., 
174,  and  note.  If,  in  one  case,  a  material  devia- 
tion in  routes  is  allowed,  a  similar  rule  must  apply 
in  other  cases,  and  the  rights  of  railroad  companies 
will  be  made  to  depend,  not  upon  the  terms  of  the 
charter,  but  on  the  facts  of  each  case  and  the  sound 
discretion  of  the  Court.  We  are  of  opinion  a  dif- 
ferent rule'  prevails  in  cases  of  commercial  and  street 
railway  lines  as  to  the  location  of  their  lines  and 
routes.  There  is  a  significant  difference  in  the  pro- 
visions of  the  charters  of  the  different  kinds  of  road. 
In  the  incorporation  of  a  street  railroad  the  charter 
form  names  the  two  termini  and  the  general  rout© 
of  the  road.  Code  (M.  &  V.),  §  1920;  Shannon, 
§  2392.  The  charter  of  a  commercial  railroad  pro- 
vides a  line  of   location    ''from ,    in   the   county 

of ,    to ,    in   the   county    of ^ — ,"    the 

term  ** general  route"  not  being  used.      Code   (M.    & 
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v.),  §1891;  Shannon,  §2412.  From  their  very  nature 
a  different  rule  must  be  applied  to  the  different 
systems.  A  commercial  railroad  is  constructed  over 
longer  distances,  where  available  locations  must  be 
sought  in  order  to  obtain  proper  grades,  and  the 
topography  of  the  country  must  necessarily  be  a 
feature  of  great  imi)ortance  in  locating  the  line.  In 
such  roads  large  discretion  and  choice  is  given  in 
fixing   the   line    between   the   termini. 

But  in  case  of  street  railways,  grades  are  gen- 
erally already  established,  and  the  route  must  nec- 
essarily conform  to  the  streets  as  laid  out,  and  not 
to  a  mere  direction.  In  addition,  the  city  authori- 
ties determine  on  what  parts  of  the  street  the  tracks 
must  be  laid.  The  general  route  through  a  city 
cannot,  therefore,  be  designated  by  direction  or  the 
points  of  the  compass,  but  by  naming  the  streets 
over  which  it  must  pass.  The  direction  is  already 
fixed  by  the  location  of  the  streets,  and  the  naming 
of  streets  to  be  passed  over  is  a  statement  of  the 
general  route,  while  the  specific  location  on  the  street 
is   left  to   the   action   of   the   authorities. 

The  authorities  cited  and  relied  upon,  so  far  as 
they  are  based  upon  the  rights  of  commercial  rail- 
ways, are  not  in  point  and  convincing  in  cases  where 
street  railroads  are  involved.  It  is  argued  that  a 
slight  deviation  from  a  charter  route  is  admissible, 
and  especially  is  this  so  as  to  such  deviation  be- 
tween two  termini  from  a  general  route  laid  down 
in   the    charter,    the    purpose     being    to    overcome    an 
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unlawful  and  malicious  obstruction.  In  support  of 
this  proposition,  we  are  cited  to  2  Foote's  Law  of 
Incorporation,  p.  1632;  Sininis  v.  The  Street  Rail- 
way Co.,  37  Ohio  St.,  556;  Somiwr  v.  Oiiwinn^tif 
8  Am.  Law  Reg.,  612;  Ricketta  v.  Birmingham 
Street   Railway    Co.,    85    Ala.,    600. 

We  have  been  furnished  with  the  case  of  Simms 
V.  Street  Railway  Co.,  37  Ohio  St.,  556,  which 
appears  to  be  the  leading  case  and  most  relied  upon 
by  the  Citizens'  Railway  Company,  and  have  exam- 
ined it  with  care.  The  question  in  that  case  was 
not  one  of  deviation  or  deflection,  but  one  of  exten- 
sion, and  was  controlled  by  the  special  provisions  of 
an  Act  passed  May  7,  1869,  by  the  State  of  Ohio, 
applicable  to  all  street  railroads.  Previous  to  that 
time  the  matter  of  routes  for  street  railroads  bad 
been  regulated  by  the  Act  of  1866,  which  prescribed 
that  the  charter  of  a  street  railroad  company  must 
specify  the  name  of  the  company,  the  name  of  the 
street,  alley,  or  avenue,  with  a  description  of  the 
locality  thereon  of  each  terminus,  and  the  names  of 
the  streets,  alleys,  or  avenues,  or  other  public 
grounds,    through   which   such   road    shall   pass. 

It  was  held  that  under  this  Act  of  1866  the 
council  could  not  permit  an  extension,  but  only  the 
use  of  the  streets  named.  The  Act  of  1869  pro- 
vided that  a  council  might,  by  ordinance,  grant 
permission  to  any  person  or  company  owning  or 
having  the  right  to  construct  any  street  railroad,  to 
extend   its    track   on   any   street   or    streets   when    the 
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council  might  deem  such  extension  beneficial  to  the 
public.  The  Court  held  that  this  Act  only  applied 
to  extensions  beyond  the  termini  of  a  line  already 
provided  for,  and  not  within  the  termini  of  such  a 
line.  It  need  hardly  be  added  that  this  case  is  not 
in  point,  the  matter  here  involved  not  being  an  ex- 
tension, but  a  deflection  and  deviation.  Upon  the 
question  of  conformity  between  termini  it  is  entirely 
in  accord  with  our  holding  that  the  specific  streets 
mentioned   in   the   general   route  control   that   route. 

The  case  of  Sommers  v.  Cincinnati,  8  Am.  Law 
Reg.,  612,  is  a  case  coming  under  the  same  statute, 
and  merely  holds  that  the  Council  may  designate 
two  or  more  streets  on  which  an  extension  would 
be  beneficial  to  the  public,  and  leave  it  to  the  com- 
pany  to   choose   between   them. 

We  have  not  access  to  the  case  of  Hicketts  v. 
JSi7*mingham  Street  By.  Co.,  85  Ala.,  600,  but  from 
the  extract  relied  on  by  counsel  it  seems  that  the 
only  material  matter  in  that  case  was  that  ^'munic- 
ipal consent  to  a  company  duly  incorporated  gives 
the  company  only  the  right  to  a  line  between  the 
termini  mentioned  in  the  charter,  and  that  the  choice 
of  routes  between  the  terminal  points  is  with  the  city." 
But  in  this  case  the  railway  company  saw  proper  to 
have  its  route  designated  in  its  charter  by  streets, 
which,  under  our  law,  it  had  a  right  to  do,  if, 
indeed,  it  were  not  required  to  do,  and  in  such  case, 
having  chosen  its  route  and  located  its  line  in  its 
charter    by   naming   the   streets,    it    is    bound    to   con- 
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form  to  it.  19  Am.  &  Eng.  Enc.  L.,  326,  327, 
329,    and   notes. 

It  is  true  it  has  been  held  that  a  slight  deflec- 
tion  may  be  allowed.  As  to  what  is  meant  by  a 
slight  deflection,  such  as  will  be  allowed,  is  illus- 
trated in  23  Am.  &  Eng.  Enc.  L.,  982,  notes, 
where  there  was  a  slight  deviation  from  the  center 
of  the  street,  in  order  to  reach  the  company's  own 
property,  but  it  was  held  that  such  term,  "slight 
deflection,"  would  not  authorize  a  departure  from 
the   route   and   an   entry  upon   another   street. 

But  it  is  said  that  by  the  act  of  1885  (Ex.  Ses.), 
Ch.  18,  Subsec.  29,  incorporating  the  city  of  Knox- 
ville,  it  is  provided  that  the  Board  of  Mayor  and 
Aldermen  shall  have  the  power,  by  ordinance,  to 
grant  the  right  of  way  through  the  streets,  avenues 
and  squares  of  the  city  for  the  purpose  of  street  or 
other  railroads  and  for  such  other  purposes  as  the 
Board  of  Aldermen  may  provide  by  ordinance,  pro- 
vided that  the  Board  of  Aldermen  shall  not  grant  the 
exclusive  right  to  the  use  of  streets  for  any  purpose 
to  any  one  person,  company  or  corporation,  and  the 
argument  is  made  that  under  this  general  act  power  is 
conferred  upon  the  city  to  grant  franchises  and  rights 
of  way  upon  any  of  its  streets,  and  that  the  charter 
of  the  Citizens'  Railway  Company  gives  it  the  right 
to  build  extensions  from  any  of  the  lines  of  said  com- 
pany on  and  along  any  other  street  in  Knoxville, 
West  Knoxville  and  North  Knoxville,  to  which  the 
municipal   authorities   of  said  towns  may  consent,   and 
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also  to  extend  into  the  country  over  roads  and 
streets.  The  contention  is  that  these  acts  confer 
upon  Knoxville  the  general  power  to  grant  rights 
of  way  over  any  of  its  streets  or  alleys  to  a  street 
railroad    company. 

If  this  contention  is  correct,  much  that  has  been 
said  is  incorrect,  and  cannot  be  sustained.  If  it  is 
correct,  it  is  not  necessary  that  a  charter  for  a 
street  railroad  company  in  Knoxville  should  desig- 
nate any  termini  or  any  definite  or  general  route. 
The  only  thing  necessary  is  that  a  charter  be  ob- 
tained for  a  street  railroad,  naming  Knoxville  as  its 
situs,  and  then  the  ordinances  of  the  city  of  Knox- 
ville can  confer  all  the  power  necessary  to  locate 
the  lines  and  establish  the  routes.  Can  such  a  con- 
tention be  maintained?  If  so,  Knoxville  is  excep- 
tionally favored,  as  there  is  no  general  statute  con- 
ferring like  powers  upon  other  cities  and  towns  in 
the  State.  Evidently  the  complainants  did  not  so 
construe  the  law,  or  it  would  never  have  designated 
any  termini,  general  route,  definite  line  or  street, 
but  would  have  relied  upon  the  city  authorities  to 
determine   all   these   matters. 

Even  if  we  grant  that  this  is  a  correct  construc- 
tion of  the  law,  the  complainant  having  taken  out 
a  charter  for '  a  route,  specifying  termini,  route,  and 
streets,  could  not  abandon  the  rights  conferred  by 
the  charter,  and  seek  other  rights  under  a  general 
law.  When  it  applied  for  its  charter  it  had  the 
option   to   ask   for   franchises   over   every  street  in  the 
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city.      Having    exercised    its    option    and    selected    its 
route,   it   can   have   no   other. 

It  is  not  the  proper  construction  of  this  Act  to 
hold  that  the  Legislature  intended  to  give  to  Knox- 
ville  other  and  greater  rights  upon  a  general  sub- 
ject than  was  conferred  by  law  upon  the  other  cities 
of  the  State,  but  this  Act  was  merely  conferring 
upon  and  recognizing  in  Knoxville  the  same  powers 
conferred  by  law  upon  other  cities,  to  grant  rights 
of  way  for  street  railroad  purposes — that  is,  by  or- 
dinance to  consent  to  the  occupation  of  its  streets  by 
railroads,  in  accordance  with  the  general  law  appli- 
cable to  all  cities  and  towns.  As  to  the  emergency 
clause  in  the  statute,  it  cannot  be  applied  except 
according  to  its  terms — that  is,  to  extensions  from 
the  lines  of  the  company  on  or  along  any  other 
street,  etc.  This  cannot  be  held  to  apply  to  devia- 
tions and  departures  from  the  charter  route.  In 
this  connection  we  are  again  referred  to  the  case  of 
SlfHS  V.  Street  Railway  Co.^  37  Ohio  St.,  669,  570. 
In  that  case  there  was  a  provision  for  extensions 
similar  to  the  one  in  the  present  case.  But  this 
provision  was  not  in  the  charter  of  the  special  road, 
but  was  contained  in  a  general  statute  applying  to 
all  cities  and  incorporated  towns  in  Ohio.  It  was 
held,  under  that  statute,  that  such  extension  clause 
did  not  give  any  permission  for  deviation  or  exten- 
sions within  the  termini  named  in  the  charter.  We 
need  not  consider  the  question  whether  this  extension 
provision   is   valid   and   constitutional,   as   it   is   not   in- 
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volved  in  this  case.  The  controversy  is  not  one 
over  extensions,  but  deviations.  We  think,  however, 
the  true  rule  is  laid  down  in  Mayor  and  Aldermen 
v.  Africa^  77  Fed.  Eep.,  507,  that  the  charter  and 
ordinance  must  conform,  in  order  to  give  a  valid 
grant  upon  any  street  of  the  city.  Such  grant  can- 
not be  conferred  by  ordinance  alone,  and,  if  con- 
ferred by  charter,  is  inoperative  until  assented  to  by 
ordinance.  What  the  rule  may  be  when  the  street 
car  company  has  already  occupied  the  street  and 
built  its  road  thereon,  and  expended  its  money  in 
such  construction,  and  established  its  plant  with  the 
city's  assent,  we  are  not  called  upon  to  decide,  as 
that  question  is  not  presented  in  the  record;  but,  in 
this  case,  the  city  has,  by  ordinance,  revoked  its  con- 
sent  before   the   construction   of   the   lines. 

Applying  the  rule  thus  laid  down  to  the  facts  of 
this  case  as  found  by  the  Court  of  Chancery  Ap- 
peals, we  readily  come  to  the  conclusion  that  there 
is  such  material  variance  between  the  several  charter 
routes  and  the  corresponding  ordinance  routes  as 
must  be  fatal  to  the  claim  of  the  Citizens'  Railway 
Company.  We  think  we  need  not  further  refer  to 
the  different  routes,  except  as  to  three  of  them,  as 
upon  the  others  there  are  more  patent  and  obvious 
deviations   and   deflections   than   upon   these. 

As  to  Central  Avenue,  it  appears  that  this  route 
is  covered  both  by  the  charter  and  ordinance  from 
the  Tennessee  River  to  the  north  corporation  line. 
But   this   is   not   a   separate   and    independent   line   be- 
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tween  these  two  termini.  On  the  contrary,  the 
south  terminus  of  each  route  that  runs  over  Central 
Avenue  is  at  the  corner  of  Clinch  and  Gay  Streets, 
and,  in  order  to  reach  Central  Avenue  from  this 
terminus,  the  charter  provides  to  run  over  Jackson, 
while  the  ordinance  provides  to  run  over  Vine  Street. 
This  is  a  material  deviation — the  substitution  of  one 
street  for  another — which,  under  the  authorities,  can- 
not be  done.  Inasmuch  as  Central  Avenue  cannot 
be  reached  except  over  this  deflective  route,  it  can- 
not be  validated  because  the  charter  and  ordinance 
routes   conform   after   the   avenue   is   reached. 

As  to  the  Gay  Street  route,  the  charter  and  or- 
dinance routes  conform  along  Gay  Street  from  the 
corner  of  Main  Street  to  the  corner  of  Depot  Street, 
but  the  two  termini  north  and  south,  are  different. 
The  north  terminus,  under  the  charter,  is  the  corner 
of  Main  and  Gay  Streets,  while,  under  the  ordinance, 
it  is  State  and  Hill  Streets,  and  there  is  no  charter 
route  between  these  two  points.  Likewise,  at  the 
northern  end  the  charter  terminus  is  Lake  Ottosee, 
while  the  ordinance  terminus  is  Depot  Street,  where 
connection  is  intended  to  be  made  with  the  Rapid 
Transit  line.  We  think,  therefore,  these  three  routes 
must  fail   also. 

Under  the  view  we  have  taken  of  the  matter,  we 
need  not  consider  the  question  of  obstruction  and  in- 
terference by  Africa,  trustee,  or  the  city,  nor  for- 
feiture   by   lapse   of   time. 

A    suit    is    pending    between    the   Citizens'    Street 
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Railway  Company  and  the  city  of  North  Knoxville, 
involving  the  rights  of  the  railway  company  over  the 
streets  of  that  city,  but  the  city  of  North  Knoxville 
is   not   a   party   to   this   action. 

We  are  of  opinion  the  city  is  entitled  to  the  re- 
lief granted  it  by  the  Court  of  Chancery  Appeals; 
that  the  Citizens'  ^  Railway  Company  is  not  entitled 
to  the  relief  prayed,  and  the  decree  of  the  Court  of 
Chancery   Appeals   is   affirmed. 


OPINION    ON    PETITION    TO    REHEAR. 

Wilkes,  J.  In  these  consolidated  causes,  a  pe- 
tition to  rehear  is  presented,  based  upon  the  con- 
tention that  the  pleadings  are  not  broad  enough  to 
justify  and  warrant  the  relief  granted  by  the  Court 
to  the  city.  This  insistence  was  made  upon  the 
original  hearing,  and  duly  considered  by  the  Court, 
but  not  referred  to  in  the  written  opinion  because 
of  its  great  length,  and  because  the ,  position  taken 
was  deemed  by  the  Court  not  sustained,  and  of  only 
secondary  importance.  We  can  only  give  a  short 
resume  of  the  pleadings  to  show  that  the  questions 
decided  were  involved  in  the  pleadings.  That  they 
were  so  considered,  is  apparent  from  the  fact  that 
the  contest  was  fully  made  along  the  lines  of  vari- 
ance indicated,  as  well  as  along  the  lines  of  for- 
feiture    because    of    failure    to    build    within    certain 
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dates,  which  it  is  now  insisted  was  really  the  only 
question   properly   involved. 

The  original  bill  of  the  Citizens'  Railway  Com- 
pany sets  out  the  charter  routes  and  the  ordinance 
routes  in  detail,  and  avers  distinctly  its  right  to 
build  along  all  of  said  routes.  Copies  of  the  ordi- 
nance and  a  map  of  the  city  are  filed,  which  pre- 
sent the  variance  between  the  routes,  and  the  prayer 
is  that  the  Chief  of  Police  and  Board  of  Public 
Works  be  enjoined  from  interfering  with  the  railway 
company  in  the  construction  of  its  lines  on  any  of 
the  streets  set  out  in  the  ordinances.  It  is  true 
the  Board  of  Mayor  and  Aldermen  were  not  made 
parties  originally  to  this  bill,  but  the  Chief  of  Police 
and  Board  of  Public  Works  were  made  parties  and 
represented  the  city  government.  The  injunction 
against  them,  which  was  granted,  operated  as  an 
injunction   against   the   city   government. 

The  answer  filed  by  the  Chief  of  Police  and  Board 
of  Public  Works  presents  squarely  the  contention 
that  the  railway  company  had  no  rights  upon  any 
street,  when  the  joint  authority  of  the  charter  and 
ordinance  were  not  given  and  did  not  conform  the 
one  to  the  other,  besides  setting  up  the  matter  of 
forfeiture   by   failing   to   build   in   time. 

The  city  made  itself  a  formal  party  to  this  liti- 
gation to  defend  the  same,  and  the  different  bills 
were  consolidated,  and,  in  the  original  and  amended 
bill  of  the  city,  it  was  averred  that  the  railway 
company   had   no   rights  over    the   streets   by  the  ordi- 
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nances  of  August  20  and  November  25,  1895;  and 
it  was  further  averred  thai  the  railway  company  could 
occupy  no  streets  not  covered  by  its  charter,  and  that 
parts  of  the  streets  were  not  coyered  by  the  charter, 
and  the  prayer  is  that  the  railway  company  be  en- 
joined from  doing  any  work  whatever  upon  the 
streets  until  further  order  of  the  Court,  and  under 
ordinances  to  be  thereafter  passed  by  the  city.  The 
question  was  then  fully  presented  to  this  Court  upon 
both  the  lines — that  is,  of  variance  between  routes 
and  forfeiture  by  failing  to  build — and  the  entire 
matter  was  treated  in  issue,  and  was  in  issue,  un- 
der the  pleadings,  and  fully  debated,  contested,  and 
considered.  This  Court  did  not  deem  it  necessary 
to  consider  the  question  of  forfeiture,  as  that  of 
variance  was  necessarily  fatal  to  the  railway  company. 

It  is  also  again  urged  upon  the  Court  that  the 
rights  of  the  Citizens'  Railway  Company  upon  the 
Gay  Street  line  and  the  Central  Avenue  line  should 
be  recognized.  These  lines  were  specially  conside;'ed 
upon  the  original  hearing,  and  specially  written  upon, 
showing  the  grounds  upon  which  the  Court  held  the 
grants  invalid  upon  those  lines,  and  we  can  add 
nothing  to  what  has  already  been  said  as  to  them. 
The  defects  in  these  lines  were  pointed  out  to  be 
not  alone  deviations  between  the  charter  and  ordi- 
nances, but  also  differences  in  termini  as  fixed  by 
the   charter   and   ordinances. 

The   petition   to   rehear   is  dismissed. 
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Railroad  v.    Wright. 

{Knoxville,     November   6,   1897.) 

1.  Master  and  Servant.    Notice  to  master  of  recklessness  of  fellow- 

servant. 

Knowledge  acquired  by  a  conductor  in  charge  of  a  train  of  spe- 
cific acts  of  recklessness  or  misconduct  of  the  engineer,  is 
notice  thereof  to  the  company,  as  the  conductor  is  the  imme- 
diate superior  of  the  engineer,  even  though  he  has  no  author- 
ity to  employ  or  discharge  him.     {Post^  pp.  57-€3.) 

Cases  cited  and  approved:  Railroad  v.  Spence,  93  Tenn.,  173; 
Railroad  v.  Kenley,  93  Tenn.,  209;  59  N.  Y.,  359;  38  Ind.,  294; 
55  N.  Y.,  579. 

2.  Charge  of  Court.    Erroneous^  but  not  reversible  as  to  mnster^s 

negligence. 

An  erroneous  instruction  that  notice  to  the  master  mechanic  of 
the  incompetency  of  an  engineer  is  notice  to  the  railroad  com- 
pany, affords  no  cause  for  reversal  of  a  judgment  for  personal 
injuries  sustained  by  a  brakeman  on  account  of  the  negligence 
of  the  engineer,  when  there  was  no  proof  that  the  master  me- 
chanic had  any  notice  of  such  incompetency.     {Postj  pp.  63^  S4. ) 


FROM    COCKE. 


Appeal   in   error  from  the  Circuit   Court   of   Cocke 
County.       W.    R.    Hicks,   J. 

Shields  &  Mountcastle  and  G.    W.    Gorrkll  for 
Railroad. 

W.    J.    McSween   and    T.    L.    Carty   for   Wright. 
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McAlister,  J.  The  defendant  in  error  recovered 
a  verdict  and  judgment,  in  the  Circuit  Court  of 
Cocke  County,  against  the  railroad  company  for  the 
sum  of  f  1,600,  damages  for  personal  injuries.  The 
company   appealed,    and    has   assigned   errors. 

The  defendant  in  error,  at  the  time  of  the  injury, 
was  in  the  employment  of  the  company  in  the 
capacity  of  brakeman,  and  sustained  the  injuries  at 
Swatzell's  switch  by  getting  his  arm  caught  between 
the  deadwoods  of  two  freight  cars  while  in  the  act 
of   coupling   them. 

The  first  count  in  the  declaration  alleges  that  the 
injuries  were  sustained  in  consequence  of  the  failure 
of  the  company  to  provide  safe  and  suitable  dead- 
woods,  drawheads  and  attachments,  and  coupling  links 
and  pins  for  two  cars,  between  which  the  plaintiff's 
arm   was   crushed,    as   aforesaid. 

The  third  count  alleges  that  the  engineer  em- 
ployed by  defendant  wrongfully,  negligently,  and 
unskillfuUy  propelled  two  freight  cars  together,  and 
that  thereby  plaintiff's  arm  was  crushed,  and  he 
alleges  that  defendant  company  is  liable  because  of 
its  negligence  in  the  selection  of  the  said  engineer; 
that  he  was  reckless,  negligent,  and  incompetent, 
and  that  this  was  known  to  the  defendant,  and  that 
it  wrongfully  retained  said  engineer  after  his  reck- 
lessness, negligence,  and  incompetency  were  discov- 
ered, and  did  not  exercise  proper  care  not  to  expose 
plaintiff  to  the  risk  of  being  associated  with  the 
said   engineer. 
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The  facts,  briefly  stated,  are  that  freight  train 
No.  49,  upon  which  plaintiff  was  brakeman,  was 
made  up  at  Paint  Rock,  on  the  line  between  North 
Carolina  and  Tennessee.  It  was  the  duty  of  the 
yardmaster  and  car  inspectors  to  examine  the  train, 
and,  if  any  defects  were  discovered,  to  apprise  the 
conductor  of  that  fact  by  a  suitable  mark  upon  the 
car.  It  further  appears  that  it  was  the  duty  of  the 
conductor,  before  the  train  was  moved  from  Paint 
Rock,  to  examine  the  cars  and  remove  any  car  upon 
which  a  bad  order  mark  appeared.  When  the  train 
reached  SwatzelFs  switch  the  crew  was  ordered  by 
the  conductor  to  cut  out  two  cars  and  place  them 
on  the  side  track.  Tobe  Wright,  the  defendant  in 
error,  being  the  middle  brakeman  of  the  train,  was 
required  to  perform  the  uncoupling  and  recoupling 
of  the  train  necessary  to  cut  out  the  two  cars.  He 
also  worked  the  switch,  and  gave  the  initial  signals 
to  the  engineer  to  move  the  cars  forward  or  back- 
ward as  might  be  necessary  to  accomplish  the  un- 
coupling. It  appears  that  after  the  two  cars  had 
been  placed  on  the  side  track,  the  defendant  in  er- 
ror, for  the  purpose  of  recoupling  the  detached  por- 
tions of  the  train,  went  to  the  front  section,  which 
was  then  moving  backward,  and,  taking  a  link  and 
pin  out  of  the  drawhead  of  a  coal  car,  undertook 
to  adjust  them  in  position  in  the  drawhead  of  an- 
other coal  car  attached  to  the  rear  section,  which 
was  stationary.  While  the  defendant  in  error  was 
in   this    position,   there    is    evidence   tending    to    show 
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that  the  front  part  of  the  train  was  backed  rapidly 
and  violently,  and  his  arm  was  caught  between  the 
dead  woods   of   the   two   cars   and   crushed. 

There  was  evidence  tending  to  show  that  the  draw- 
head  of  the  car  from  which  plaintiff  had  taken  the 
coupling  link  and  pin  was  defective  by  reason  of  the 
fact  that  the  iron  bar,  or  stirrup,  which  is  placed 
beneath  the  drawhead  to  hold  it  in  position,  had  be- 
come  loose,  thus  permitting  the  drawhead  to  become 
displaced,  and  instead  of  striking  the  drawhead  of 
the  other  car  level,  or  face  to  face,  it  passed  under 
it,  breaking  the  link  in  two  places,  bending  the  pin, 
and   crushing   plaintiff's   arm. 

There  is  evidence  tending  to  show  that  the  en- 
gineer ignored  the  stop  signal  given  him  by  the  de- 
fendant in  error,  and  that  instead  of  stopping  the 
moving  part  of  the  train,  in  order  that  Wright  might 
safely  adjust  the  link  in  the  Hinson  self -coupler,  the 
said  engineer,  suddenly  and  without  warning,  backed 
his  engine  so  violently  that  when  it  struck  the  sta- 
tionary section  of  the  train  the  latter  was  '^  kicked" 
up  grade  for  a  distance  of  ten  or  fifteen  feet.  It 
is  also  shown  that  a  short  time  before  the  accident 
the  said  engineer  became  offended  at  defendant  in 
error,    cursed   and   abused   him. 

There  was  also  evidence  tending  to  show  that  said 
engineer  disliked  switching,  and  that  when  it  became 
necessary  to  cut  out  cars  and  set  them  on  a  siding 
he  would  fly  into  a  passion;  that  at  such  times  he 
became    perfectly   reckless    and    utterly    indifferent    to 
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the  safety  of  his  brakemen.  It  is  shown  that  on 
one  occasion  he  became  angered  at  a  hrakeman  named 
Will  Moore  and  mashed  him  between  two  cars;  that 
on  another  occasion  he  mashed  Charles  Worley  at 
Hodge's  side  track.  There  was  proof  that  his  repu- 
tation was  that  of  a  dangerous  engineer  for  a  brake- 
man  to  be  associated  with  while  coupling  cars.  It 
was  also  shown  that  he  had  been  suspended  from 
three  to  six  times  by  the  superintendent,  and  that 
he  was  frequently  before  said  officer  to  answer  charges 
of  misconduct.  He  was  finally  discharged  in  1896. 
It  is  not  shown  that  Wright  had  knowledge  of  the 
reckless  and  dangerous  character  of  this  engineer. 
Defendant  in  error  had  only  been  associated  with  him 
a   few   times    when,  he   sustained   the   injuries. 

The  first  assignment  is  that  the  Court  erred  in 
admitting  evidence  of  specific  acts  of  negligence, 
recklessness  and  misconduct  of  the  engineer,  Lon 
Robinson,  while  in  charge  of  his  engine,  without 
proof  that  said  acts  had  been  communicated  to  the 
company  before  the  injury  to  the  plaintiff.  There 
was  evidence  tending  to  show  that  these  specitic  acts 
were  known  to  at  least  four  of  the  company's  con- 
ductors who  had  been  associated  with  said  engineer, 
and  whose  negligence  and  misconduct  had  come  un- 
der   their    immediate    observation. 

Knowlerlge  acquired  by  a  conductor  in  charge  of 
a  train  touching  the  recklessness  or  misconduct  of 
the  engineer  is  notice  lo  the  company,  since 
the   conductor    is    the    immediate    superior    of    the   en- 


SEPTEMBER  TERM,  1897.  61 

Railroad  v,  Wright. 

gineer  and  represents  the  company  while  in  charge 
of  the  train.  Illinois  Central  R.  R.  v.  Spence^ 
9  Pickle,  173;  Railroad  v.  Kenly^  8  Pickle,  209, 
210.  In  the  latter  case,  the  alleged  negligence  of 
the  company  was  in  failing  to  provide  its  car  with 
a  safe  *' foot-rest"  and  '*  hand-hold,"  to  enable  the 
brakemen  to  ascend  to  the  top  of  car.  The  evi- 
dence showed  the  brakeman  had  complained  to  the 
conductor  about  these  defective  appliances,  and  the 
latter  promised  that  the  defects  would  be  remedied. 
It  was  objected  that  notice  to  the  conductor  was 
not  notice  to  the  company,  since  the  conductors  had 
no  power  or  agency  in  the  construction  or  repairing  of 
cars.  The  Court  held  *'that  notice  to  the  company 
was  imputed  by  the  notice  or  complaint  made  to  the 
conductor.  That  the  conductor  was  not  himself  au- 
thorized to  make  the  repairs  or  alterations,  was  no 
valid  objection.  The  conductor  was  the  immediate 
superior  of  the  plaintiff,  and  his  assurance  that  the 
matter  would  bo  remedied  is,  in  law,  to  be  imputed 
to  the  master.  As  the  vice  principal  in  charge  of 
this  train,  and  as  to  the  crew  operating  the  train, 
notice    to    him    was   notice   to   the   master,"   etc. 

In  the  present  cause,  knowledge  of  the  reckless- 
ness and  misconduct  of  the  engineer,  acquired  by 
conductors  in  charge  of  trains  on  other  occasions, 
was  notice  to  the  company,  and  this  is  so  despite 
the  fact  that  a  conductor  has  no  authority  to  em- 
ploy or  discharge  an  engineer.  **The  general  rule  is 
firmly   established    that,    if    a    master    is    wanting    in 
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proper  care  in  the  selection  of  servants,  and  know- 
ingly or  negligently  employs  or  retains  in  his  serv- 
ice those  who  are  unfit  or  incompetent  for  the  duties 
to  which  they  are  assigned,  he  is  liable  to  respond 
to  other  employes  and  servants  engaged  in  the  same 
service  who  may  sustain  damage  by  reason  of  such 
incompetency  and  unfitness.  It  is  equally  well  set- 
tled that  when  reasonable  precautions  and  efforts  to 
procure  safe  and  suitable  servants  are  used,  and, 
without  fault,  one  is  employed  through  whose  in- 
competency damage  occurs  to  a  fellow-servant,  the 
master  is  not  liable."  Banlec  \.  JV.  Y.  <&  Harlem 
R.    R.    Co.,    69    N.    Y.,    369. 

In  Pittsburg,  K  W.  <&  Ch.  R.  Co.  v.  Ruhy,  38 
Ind.,  294,  the  Court  held  that  for  the  purpose  of 
showing  that  the  officers  of  a  railroad  company  did 
not  exercise  due  care,  prudence,  and  caution  in  the 
employment  of,  or  in  retaining  in  service  careful, 
prudent,  and  skillful  persons  to  manage  and  operate 
its  road,  and  for  the  purpose  of  charging  such  cor- 
poration with  notice  of  the  incompetency  of  its  em- 
ployes, specific  acts  of  negligence  or  unskillfulness 
of  such  employes  may  be  proved.  In  that  case 
the  conductor,  through  whose  gross  negligence,  care- 
lessness, and  want  of  attention  in  leaving  a  switch 
unadjusted,  and  thereby  causing  a  collision,  and  con- 
sequent injury  to  plaintiff,  was  proved  to  have  care- 
lessly and  negligently,  about  a  year  before,  left  a 
switch  open,  by  which  a  train  was  thrown  from  the 
track;    and   a    short    time    before   the    injury    to    plain- 
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tiff,  and  the  same  fall,  to  have  been  guilty  of  gross 
negligence  in  disobeying  orders  to  wait  at  a  given 
station  for  a  train  passing  east,  and  in  signaling  the 
engineer  to  go  on  after  he  had  ordered  down  brakes, 
from  which  facts  and  circumstances  the  jury  found 
that  the  conductor  was  a  careless  and  unfit  person 
for   that   position. 

Says  Mr.  Wharton,  in  his  work  on  Negligence, 
Section  238:  *'Such  acts  of  negligence,  on  the  part 
of  such  employe,  are  proper  articles  of  evidence,  it 
appearing  that  the  acts  were  known,  or  should  have 
been  known,  to  the  employer  or  his  agents  in  chief. 
But  unless  the  master  has  notice,  or  ought  to  have 
taken  notice,  of  the  servant's  misconduct  or  deterio- 
raticMi,  his  retention  is  not  imputable  as  negligence 
to  the  master."  Chapman  v.  Railroad^  65  N.  Y., 
579;  Banlec  v.  Railroad^  59  /J.,  356;  McKinney  on 
Fellow-servants,    Sec.    91. 

The  second  assignment  is  that  the  Court  erred  in 
the  following  instruction  to  the  jury,  to  wit:  *'If 
you  find  the  engineer  incompetent,  then  to  warrant 
you  in  finding  for  the  plaintiff  on  this  ground,  you  ^ 
must  further  find  that  the  fact  of  his  incompetency 
was  brought  home  to  the  knowledge  of  defendant's 
servants,  who  had  the  right  to  discharge  the  engi- 
neer, and  by  this,  gentlemen,  I  instruct  you  that 
these  would  be  the  master  mechanic,  the  superin- 
tendent, and  conductor  of  its  trains."  This  instruc- 
tion is  erroneous,  but  it  is  not  such  error  as  calls 
for   a   reversal   of   the    case    at    the    instance    of   the 
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company.  The  error  committed  by  the  Court  is 
rather  in  favor  of  the  company  and  against  the  de- 
fendant in  error.  It  was  not  necessary,  as  we  have 
already  stated,  that  notice  of  incompetency  of  engi- 
neer should  have  been  acquired  by  an  officer  of  the 
company  who  was  empowered  to  discharge  the  engi- 
neer. Knowledge  of  such  fact,  acquired  by  the  con- 
ductor while  in  charge  of  the  train  and  representing 
the  company,  was  sufficient  notice  to  the  company. 
It  was  not  necessary,  therefore,  that  such  knowledge 
should  have  been  brought  home  directly  to  the  su- 
perintendent. It  was  not  insisted  by  counsel  for 
defendant  in  error  that  notice  to  the  master  mechanic 
was  sufficient,  nor  was  there  any  evidence  to  sup- 
port such  a  theory.  It  is  obvious,  therefore,  that 
the  instruction  given  by  the  Court  in  respect  of 
notice  to  the  master  mechanic,  while  erroneous,  was 
perfectly  innocuous,  and  therefore  not  reversible. 
The   judgment   is   affirmed. 
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(^Knox'oille.      November    10,    1897.) 

1.  Variancs.     Between  pleadings  and  evidence. 

Under  a  declaration  averring  specific  acts  of  negligence  as 
grounds  for  recovery,  the  plaintiff  cannot  recover  upon  proof 
of  other  acts  of  negligence.     (Post,  pp.  72-74.) 

Cases  cited:  2  Mete.  (Ky.),  146;  53  Ga.,  410. 

2.  Same.    Same. 

And  plaintiff  is  not  precluded  from  insisting  upon  such  fatal  va- 
riance by  his  failure  to  object  to  the  admission  of  the  irrele- 
vant evidence.     {Post,  pp,  74,  75.) 

3.  Statute  of  Limitations.     Commencement  of  suit. 

A  right  of  action  is  not  saved  from  the  bar  of  the  statute  of  lim- 
itations, where,  before  it  was  barred,  the  plaintiff  obtained  the 
issuance  of  an  original  summons,  which  was  delivered  to  his 
attorney,  but  never  placed  in  the  hands  of  an  officer,  and,  after 
the  time  of  the  statute  had  run,  dismissed  his  suit  for  want 
of  service  of  process,  and  thereafter,  within  twelve  months, 
brought  a  new  suit.  The  first  action  was  not  ** commenced" 
within  the  meaning  of  the  statutes  permitting  a  party,  whose 
suit  brought  in  time  has  been  dismissed  upon  some  ground  not 
coDcluding  his  rights,  to  renew  his  action  within  twelve  months 
after  such  dismissal,  though  the  statute  may  in  the  meantime 
have  run  its  course.     {Post,  pp.  75-7.9.) 

Code  construed:  JH445,  4446  (S.);  U  3448,  3449  (M.  &  V.);  U  2754, 
2755  (T.  &  S,). 

Cases  cited:  Anderson  v.  Bedford,  4  Cold.,  464;  Sweet  v.  Electric 
Light  Co.,  97  Tenn.,  252;  Railroad  v.  Pillow,  9  Heis.,  251;  Cole 
V.  Nashville,  5  Cold.,  639. 


4.  Same.     Same.     Burden  of  proof. 

Plaintiff  in  an  action  which  is  prima  facie  barred  by  lapse  of  time 
has  the  burden  of  showing,  where  he  relies  upon  the  com- 
mencement of  k  former  action  and  a  dismissal  thereof  within 
one  year  before  the  commencement  of  the  second  action,  as 
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authorized  by  Shannon's  Code,  {{  4445,  4446,  that  the  former 
action  was  "  commenced  "  within  the  meaning  of  the  statutes. 
(Post,  p.  79.) 


FROM   KNOX. 


Appeal  from  the  Circuit  Court  of  Knox  County. 
Joseph  W.  Sneed,  J. 

Lucky,  Sanford  &  Tyson,  for   Coal   Company. 

Ingersoll  &   Peyton   for   Daniel. 

McAlister,  J.  Daniel  recovered  a  verdict  and 
judgment  in  the  Circuit  Court  of  Knox  County 
against  the  East  Tennessee  Coal  Company  for  the 
sum  of  $2,000  damages  for  personal  injuries.  The 
company  appealed  and  has  assigned  ♦  errors.  This 
cause  was  before  the  Court  at  last  term  on  appeal 
of  the  coal  company  from  a  judgment  against  it  in 
favor  of  defendant  in  error  for  $2,200.  The  judg- 
ment of  the  lower  Court  was  reversed  for  error  in 
the  charge  of  the  trial  Judge,  and  for  the  further 
reason  that  in  the  opinion  of  this  Court  there  was 
no   evidence   to   support   the   verdict. 

The  plaintiff  below,  Evan  Daniel,  was  employed 
as  a  blacksmith  helper  at  the  company's  mines,  and 
sustained  serious  personal  injuries  while  riding  in  an 
empty    car    ascending     the    incline    tramway    used    by 
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defendant  company  for  the  purpose  of  transferring 
its   coal   from   its   mines   down   to   the   valley  below. 

The  original  declaration  alleged  that  defendant 
company  used  this  incline  in  its  coal  mining  opera- 
tions; that  the  tram  cars,  though  dangerous,  were 
habitually  used  by  the  employes;  that  plaintiff,  a 
blacksmith  helper  at  defendant's  shops  at  the  top  of 
the  incline,  was  directed  by  defendant's  foreman  of 
the  blacksmith  shop  to  go  down  and  return  on  a 
trip  of  said  tram  cars,  for  the  purpose  of  getting 
some  nails;  that,  on  the  return  trip^  the  fastenings 
or  couplings  by  which  the  first  of  the  ascending 
cars  was  hitched  to  the  wire  cable  operating  the 
tramway  broke  loose,  and  caused  the  accident  in 
which  plaintiff  was  injured;  that  the  coupling  was 
out  of  order  and  negligently  coupled,  and  that  the 
accident  was  caused  by  the  negligence  of  the  defend- 
ant company  in  this  respect.  The  trial  Judge  in- 
structed the  jury  there  could  be  no  recovery  on  this 
declaration,  since  no  evidence  had  been  introduced 
tending  to  show  that  the  injury  had  occurred  in  con- 
sequence  of  the   breaking   loose   of   the   cable. 

The  amended  declaration,  after  reciting  4:he  em- 
ployment of  plaintiff  as  assistant  blacksmith,  and 
stating  that  he  had  been  sent  by  the  foreman  of 
the  shop  down  on  said  loaded  cars  to  get  a  pack- 
age of  nails,  and  that,  while  returning  on  the  empty 
cars,  the  same  became  derailed,  and  plaintiff  was 
injured,  it  is  alleged,  by  reason  of  the  cars,  coup- 
ling,   track,    and    latches    on    said    incline     being    de- 
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fective  and  dangerously  constructed,  and  that  at  the 
time  of  the  accident  they  were  seriously  out  of 
order  and  dangerously  obstructed,  all  on  account  of 
the  negligence  and  carelessness  of  defendant  company. 
The  defendant  pleaded  the  general  issue  and  relied 
also   upon   the   statute   of   limitations   of   one   year. 

The  facts  disclosed  in  the  record  are  that  the  in- 
cline tramway  had  two  tracks,  which  converged  near 
the  bottom,  and  that  its  length  was  about  five  hun- 
dred and  fifty  feet.  The  cars  were  operated  by  a 
wire  cable  winding  over  a  drum  at  the  top  of  the 
incline,  the  loaded  cars  descending  on  one  track,  and 
the  empty  cars  ascending  on  the  other  parallel  track. 
The  company  had  in  its  employ  two  men,  named 
Abe  Hall  and  Clint  Roland,  who  were  stationed  at 
the  bottom  of  the  incline,  and  whose  duty  it  was 
to  receive  and  detach  the  loaded  cars  and  to  for- 
ward the  empty  cars.  It  appears  that  about  thirty 
feet  from  the  point  where  these  men  were  stationed 
there  were  two  movable  switch  rails  called  latches, 
and  the  employes,  Hall  and  Roland,  were  charged 
with  the  duty  of  keeping  these  latches  clear  of 
coal  or  other  obstruction,  in  order  that  they  would 
work  properly  and  switch  the  cars.  The  cause  of 
the  accident,  upon  the  evidence  presented  in  the  rec- 
ord, is  a  matter  of  conjecture  and  speculation.  The 
most  reasonable  theory,  as  we  view  the  record,  is 
that  a  piece  of  coal  had  fallen  from  one  of  the  cars 
upon    one    of    the    lower    latches,    thereby   preventing 
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the  latch  from  closing,  and  causing  the  second  car, 
upon   which    Daniel   was   seated,    to    jump   the   track. 

The  learned  counsel  for  defendant  in  error  has 
no  distinct  theory  upon  which  he  relies.  He  states, 
in  his  brief,  viz. :  ' '  Two  witnesses  say  it  was  caused 
by  coal  left  in  the  latches;  two  say  it  was  caused 
by  the  coupling  bouncing  out  of  the  link;  another 
witness  says  it  was  a  bad  car  with  worn  wheels; 
another  says  it  might  have  come  from  coal  in  the 
latches,  a  pin  jumping  out,  or  the  cars  being  out 
of  gauge;  and  yet  another  witness  says  that  the 
pressure   of   the   rope   might   have   thrown   it   off." 

'*But,"  says  counsel,  <' whichever  of  these  was 
the  real  cause,  it  resulted  from  the  negligence  of 
defendant  in  providing  and  maintaining  in  such  an 
imperfect  and  dangerous  condition  suchi  a  means  of 
conveyance  upon  which  it  invited  and  allowed  its 
employes  to  ride."  It  appears  that  for  some  time 
previous  to  this  accident  the  company  had  caused  to 
be  posted  in  a  conspicuous  place,  both  at  the  top 
and  foot  of  this  incline,  the  following  notice,  to 
wit:  ''  Riding  on  cars  of  this  company  strictly  for- 
bidden; riding  on  cars  of  incline  also  forbidden. 
Every  one  riding  on  cars  of  this  company  does  so 
at  his  peril."  The  reason  of  this  notice  is  obvious. 
The  incline  tramway  was  not  designed  for  passenger 
accommodation,  but  as  a  means  of  hauling  coal  from 
the  mines  to  the  valley  below.  It  was  necessarily 
a  very  dangerous  mode  of  transportation  for  passen- 
gers;  and   this   fact    was    patent    to    all    the   employes 
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of  the  company.  The  cars,  it  is  ehown,  frequently 
left  the  track,  and  accidents  were  unavoidable.  It 
was  necessary  to  keep  in  constant  use  an  appliance 
to  throw  all  the  cars  from  the  track  when  one  car 
became  derailed^  in  order  to  prevent  the  loosened 
car  from  being  precipitated  down  the  incline,  imper- 
iling  life   and   property   below. 

It  appears  that  Daniel  had  been  working  for 
several  yearb  near  the  top  of  the  incline,  and  was 
cognizant  of  the  danger,  since  it  was  a  part  of  his 
duty  to  remove  wrecks  and  repair  injured  cars.  It 
is  insisted,  however,  that  the  rule  of  the  company 
against  riding  on  the  cars  was  habitually  violated  by 
oflBcers  and  employes,  with  the  knowledge  of  the  com- 
pany, and  that  the  rule  was  practically  abrogated. 
It  is  stated  by  plaintiff  that  when  he  went  to  the 
mines  to  work,  the  superintendent  took  him  into  one 
of  these  cars  and  carried  him  up  to  the  bank  level 
at  the  shop,  and  that  he  had  repeatedly  ridden  there- 
after with  the  superintendent  in  those  cars.  It  is 
further  stated  that  officers  and  employes  rode  upon 
these  cars  every  day  going  to  and  returning  from 
the   mines. 

It  was  held  by  this  Court  in  Railroad  v.  Reagan^ 
12  Pickle,  that  it  is  the  duty  of  a  railroad  com- 
pany not  only  to  promulgate  a  code  of  rules  for 
the  government  of  its  employes,  but  to  enforce  their 
observance.  .  .  .  And  that  an  habitual  breach 
and   disregard  of   the   rules    by  the  employes,   with  the 
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knowledge    of    the   company,    amounts    to    a    practical 
abrogation   of   the   rules." 

It  is  proper  to  say  that  evidence  was  introduced 
on  behalf  of  the  company  tending  to  show  that  the 
company  had  not  acquiesced  in  the  violation  of  the 
rule,  but  had  made  vigorous  efforts  to  enforce  it, 
and  that  it  was  violated  by  the  employes  despite  the 
remonstrances  and  protests  of  the  company.  It  was, 
of  course,  a  matter  within  the  exclusive  province  of 
the  jury  to  determine  this  controverted  question  upon 
the   evidence. 

If  it  be  conceded  that  the  rule  was  practically 
abrogated^  on  account  of  its  habitual  violation  by 
the  employes,  with  the  knowledge  of  the  officers  of 
the  company,  then  the  case  must  be  tried  as  if  no 
such  rule  had  ever  been  adopted,  and  the  question 
would  still  be  presented  whether  an  employe  riding 
upon  cars  designed  exclusively  for  freight  transporta- 
tion  could   recover   for   injuries   so   received. 

When  the  cause  was  before  this  Court  at  last 
term,  the  judgment  in  favor  of  Daniel  was  reversed, 
upon  the  grounds,  first,  that  there  was  no  evidence  * 
to  sustain  the  verdict,  upon  the  theory  under  which 
it  was  tried  and  submitted  to  the  jury  by  the 
charge,  if  there  is  upon  any  theory,  which  the  Court 
did  not  decide.  The  case  was  then  presented  to  the 
jury  upon  the  theory,  among  other  things,  that 
plaintiff  might  have  had  some  right  of  recovery  be- 
cause of  the  orders  of  the  head  smith  of  the  black- 
smith  shop,    or   of   the   plaintiff   obeying   such   orders. 
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The  Court  was  of  opiDion  that  these  persons  were 
fellow-servants,  under  the  control  of  a  common  supe- 
rior, and  the  orders  of  either  immaterial.  The 
Court  was  also  of  opinion  the  trial  Judge  was  in 
error  in  not  charging  the  following  instruction,  sub- 
mitted by  counsel  for  defendant,  viz.:  *'If  the  jury 
found,  from  the  proof,  that  the  injury  was  caused 
by  the  derailment  of  the  cars  by  reason  of  a  piece 
of  coal  .getting  in  the  latch  or  latches,  and  that  it 
was  the  duty  of  the  colored  boy,  Abe  Hall,  or  of 
the  other  colored  boy,  Clint  Roland,  or  both,  to  have 
cleaned  out  said  coal  from  the  latches,  and  that  it 
was  the  failure  of  the  said  Hall  or  Roland  thus  to 
clean  out  the  coal  that  caused  the  injury  to  plaintiff, 
then  I  charge  you  that  you  must  not  find  in  favor 
of  plaintiff,  because  the  negligence  was  that  of  a 
fellow-servant  of  the  plaintiff,  for  which  defendant 
is  not  responsible  to  plaintiff,  and  for  which  plaintiff 
cannot   recover." 

On  the  last  trial,  among  other  contentions  made 
on  behalf  of  plaintiff,  it  was  insisted  that  defendant 
company  was  liable,  for  the  reason  that  the  force 
at  the  foot  of  the  incline  (that  is  to  say,  the  two 
men,  Hall  and  Roland,)  was  insufficient  to  keep  the 
latches  clean.  There  is  no  allegation  in  either  count 
of  the  declaration  that  the  men  emploj'ed  to  look  ' 
after  and  clean  the  latches  were  insufficient  for  that 
purpose. 

Counsel   for   the   defendant    company    requested   the 
Court   to    instruct   the   jury   that,    '*  under   the    plead- 
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ings,  the  plaintiff  does  not  seek  to  recover  against 
the  defendant  on  account  of  the  failure  of  defendant 
to  have  a  sufficient  number  of  employes  at  the  foot 
of  the  incline  to  keep  the  coal  out  of  the  latches, 
and  if  you  should  find  that  the  accident  was  caused 
by  the  failure  of  defendant  to  employ  a  sufficient 
number  of  hands  at  the  foot  of  the  incite  to  keep 
the  coal  out  of  the  latches,  then,  in  such  event, 
the  defendant  would  not  be  liable  under  the  plead- 
ings in  the  cause,  and  your  verdict  should  be  for 
the  defendant."  The  Court  declined  to  give  this 
instruction,  and  this  action  we  hold  to  be  error. 
That  defendant  company  had  an  insufficient  comple- 
ment of  men  to  perform  the  work  was  a  distinct 
ground  of  liability,  which  should  have  been  alleged 
in  the  declaration  in  order  to  warrant  a  recovery 
against  the  defendant  upon  that  ground.  We  do  not 
find  within  the  four  corners  of  the  declaration,  orig- 
inal or  amended,  any  allegation  of  such  ground  of 
liability. 

The  general  rule  is  that  in  actions  for  personal 
injuries  resulting  from  negligence,  it  is  sufficient  for 
plaintiff  to  allege,  in  general  terms,  that  the  injury 
was  occasioned  by  the  carelessness  and  negligence  of 
the  defendant.  An  allegation  of  the*  extent  of  the 
injury  and  the  manner  in  which  it  was  inflicted,  is 
sufficient,  without  specifying  the  grounds  of  liability 
or  circumstances  of  negligence.  Chiles  v.  Drake^  2 
Mete.  (Ky.),  146.  But  where  definite  acts  of  neg- 
ligence  are   alleged   in   the   declaration   as    grounds    of 
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liability  against  the  defendant,  the  proof  will  be  con- 
fined to  the  acts  alleged.  Georgia  R.  R.  Co.  v. 
Oaks,    62    Ga.,    410. 

The  grounds  of  liability  were  specifically  alleged 
in  the  declaration  filed  in  this  cause,  to  wit:  First, 
that  the  injury  was  caused  by  the  breaking  loose  of 
the  couplings  by  which  the  car  was  attached  to  the 
wire  cable.  The  amended  declaration  alleored  that 
the  injury  was  caused  by  defective  and  dangerously 
constructed  machinery,  tracks,  etc.,  which,  at  the 
time  of  the  accident,  were  seriously  out  of  order 
and  dangerously  obstructed.  Plaintiff  having  speci- 
fied these  distinct  grounds  of  liability  in  his  declara- 
tion, will  be  confined  in  his  right  to  recover  to 
proof   of   the   acts   alleged. 

It  is  insisted,  however,  by  learned  counsel,  that  if 
plaintiff^s  declaration  did  not  convey  a  reasonable  cer- 
tainty of  meaning,  defendant's  remedy  was  in  limine, 
by  motion  to  direct  a  more  specific  statement,  and 
and  also  during  the  time  of  trial  by  objecting 
to  evidence  showing  this  negligence.  We  do  not 
see  that  defendant  was  called  upon  to  ask  a  more 
specific  statement,  since  the  declaration  was  entirely 
perspicuous,  and  did  convey  a  reasonable  certainty 
of  meaning,  and,  for  that  very  reason,  defendant 
could  not  be  expected  to  know  that  it  meant  some- 
thing wholly  foreign  to  its  averments.  Nor  was 
defendant  precluded  from  asking  the  instruction  re- 
fused, for  the  reason  that  it  did  not  object  to  the 
evidence  on  this  point.      The  question  of   insufliciency 
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of  hands  was  not  the  subject  of  direct  proof,  but 
was  rather  an  inference  to  be  deduced  from  the  na- 
ture and  character  of  the  work  to  be  performed, 
the  number  of  men  actually  employed,  and  the  ex- 
tent of  their  duties.  It  would  have  been  difScult 
for  the  defendant  to  interpose  such  specific  objection 
as  would  have  eliminated  this  question  from  the 
proof.  Moreover,  want  of  pleading  is  not  cured  by 
proof. 

Another  question  is  made  on  the  statute  of  lim- 
itations. The  defendant  company  relied  on  the  stat- 
ute of*  one  year  in  bar  of  plaintiff's  action.  The 
record .  shows  that  the  plaintiff's  injury  occurred  on 
May  3,  1892.  An  alleged  action  was  commenced 
on  April  29,  1893,  which  lacked  only  four  days  of 
being  twelve  months  from  date  of  injury.  On  No- 
vember 7,  1893,  six  months  after  its  commencement, 
the  action  was  dismissed,  and  within  twelve  months 
after  such  dismissal  plaintiff  commenced  the  present 
action. 

The  only  record  evidence  on  the  commencement 
and   final   disposition   of   the   original   action   is,    viz. : 

First,  an  entry  on  the  rule  docket,  viz.:  ''Sum- 
mons issued  April  29,  1893."  Again,  a  minute  entry, 
made  on  November  7,  1893,  recites,  viz.:  ''Plaintiff 
comes  and  dismisses  his  suit  for  want  of  due  service 
of  process,"  etc.  There  is  no  proof  that  the  original 
summons  was  ever  delivered  to  the  Sheriff,  or  that 
it  was  ever  returned  by  that  oflicer.  It  is  said  a 
presumption   arises   that    the   Clerk   did    his   duty   and 
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delivered  the  original  summons  to  the  Sheriff.  But 
this  presumption  is  counterbalanced  and  neutralized 
by  the  like  presumption  that  the  Sheriff  performed 
his  duty,  and  that  if  the  original  summons  had  been 
delivered  to  him  it  would  have  been  executed  or  re 
turned.  On  this  subject  the  record  is  silent.  Mr. 
Ford,  who  was  clerk  of  the  Circuit  Court  at  the 
time  the  original  summons  was  issued,  states  that  he 
does  not  know  to  whom  he  issued  the  process — 
whether  to  the  Sheriff  or  counsel — that  sometimes 
counsel  take  out  the  process  with  them  and  sometimes 
they  leave  it  for  the  Sheriff.  The  ex-clerk  further 
states  that  the  summons,  to  whomsoever  issued,  was 
never  returned;  that  the  place  where  the  return  would 
have  been  copied  in  the  appearance  docket  is  blank. 
The  only  knowledge  the  witness  has  of  the  subject 
is  derived  from  the  entry  on  the  appearance  docket, 
which  recites,  viz.:  '*  Summons  issued  April  29, 
1893."  Upon  these  facts  counsel  for  the  company 
requested  the  Court  to  charge  the  jury  as  follows, 
to  wit:  <*lf  the  proof  as  to  the  former  suit  alleged 
to  have  been  brought  by  plaintiff  against  defendant 
for  this  same  cause  of  action  leaves  it  in  doubt 
whether  the  original  summons  was  issued  by  the 
Clerk  to  the  Sheriff  or  to  the  plaintiff's  counsel,  and 
fails  to  show  that  it  was  ever  given  to  an  oflSicer' 
for  service,  and  if  you  should  further  find  the  fact 
to  be  that  such  former  suit  was  dismissed  by  the 
plaintiff  because  of  want  of  due  service  of  process, 
and  was    thereupon   dismissed    by   the  Court  and  judg- 
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ment  awarded  against  plaintiff  for  costs,  I  charge 
you  under  such  a  state  of  facts  the  law  to  be  that 
such  former  suit  and  its  dismissal  woulcl  not  save 
the  running  of  the  statute  of  limitations,  and  that 
the  present  suit,  brought  more  than  a  year  after 
plaintiff^s  injury  was  received,  would,  in  such  case, 
be  barred,  and  your  verdict  should  be  for  defendant/' 
The  Court  refused  this  request  and  charged  the  jury, 
viz.:  '<On  the  subject  of  the  statute  of  limitations 
I  instruct  you  to  find  that  issue  in  favor  of  the 
plaintiff.  While  this  suit  was  begun  more  than  a 
year  from  the  date  of  the  injury,  yet  the  institu- 
tion of  the  first  suit  and  dismissal  for  want  of  service 
of  process,  extended  the  time  for  one  year  from  date 
of  dismissal,  and  it  being  admitted  that  this  suit  was 
brought  within  a  year  from  the  dismissal,  I  instruct 
you   the   suit   is    not   barred." 

Counsel  for  plaintiff  cites,  in  support  of  the  charge 
given.  Railroad  v.  Pillow^  9  Heis.,  251,  252;  Cole 
V.  Xashvllle,  5  Cold.,  639.  Section  4446,  Shan- 
non's Code,  provides,  viz.:  ^<If  the  action  is  com- 
menced within  the  time  limited,  but  the  judgment  or 
decree  is  rendered  against  the  plaintiff  upon  any 
ground  not  concluding  his  right  of  action,  or  where 
the  judgment  or  decree  is  rendered  in  favor  of  the 
plaintiff,  and  is  arrested  or  reversed  on  appeal,  the 
plaintiff  or  his  representatives  and  privies,  as  the  case 
may  be,  may  from  time  to  time  commence  a  new 
action  in  one  year  after  the  reversal."  Section 
4445,    Shannon's    Code,     provides,     viz.:     '^The    suing 
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out  of  a  summons  .is  the  commeDcement  of  au  ac- 
tion within  the  meaning  of  this  chapter,  whether  it 
be  executed  or  not,  if  the  action  is  duly  prose- 
cuted and  continued  by  the  issuance  of  alias  process 
from  time  to  time  or  recommenced  within  one  year 
from   the   failure   to   execute." 

The  insistence  made  on  behalf  of  defendant  com- 
pany is  that  the  mere  handing  of  a  summons  by 
the  Clerk  to  plaintiff's  counsel,  without  it  ever  going 
into  the  hands  of  an  officer,  and  without  any  other 
step  being  taken  to  execute  it  or  to  proceed  with 
the  suit  in  any  regular  form,  is  not  such^  commence- 
ment of  an  action,  within  the  meaning  of  the  stat- 
ute making  an  exception  to  the  bar  of  the  statute 
of  limitations. 

Says  Mr.  Wood,  in  his  work  on  Limitations, 
Vol.  II.,  Sec.  296,  viz.:  *<  Except  where  the  stat- 
ute expressly  makes  a  saving  of  the  rights  of  a 
plaintiff  on  the  failure  of  the  original  suit  for  anj' 
cause,  whether  by  reason  of  the  plaintiff  becoming 
nonsuit,  the  abatement  or  dismissal  of  the  action,  or 
the  reversal  of  the  judgment,  a  new  action  cannot 
be  brought  for  the  same  cause  against  which  the 
statute  will  not  be  a  bar."  Again,  he  says  that  an 
action  is  commenced  when  the  writ  is  filled  out  and 
completed,  with  an  intention  of  having  it  served. 
*'In  any  event,"  says  the  author,  ''the  issuance  of 
a  process  and  giving  it  to  the  officer  for  service,  or 
depositing  it  in  a  place  designated  or  provided  by 
an  officer  for  that  purpose,   clearly  amounts  to  a  com- 
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mencement  of  an  action."  Again,  be  says  the  gen- 
eral rule  is,  except  where  otherwise  provided  by 
statute,  that  the  statute  is  suspended  from  the  time 
of  the  suing  out  of  the  writ  and  its  bona  fide  de- 
livery to  a  proper  officer  for  service."  Section  289 
and   authorities   cited. 

In  Anderson  v.  Bedford,  4r  Cold.,  464,  this  Court 
said,  viz.:  ''In  no  case  of  which  we  are  advised, 
where  the  failure  of  the  action  is  due  to  the  default, 
wrong,  or  laches  of  the  plaintiff,  has  it  been  held 
sufficient  to  authorize  the  bringing  of  another  suit, 
under  the  exception  of  the  statute,  within  one  year 
after  the  termination  of  the  first."  See,  also.  Sweet 
V.  Electric  Light  Co.,  13  Pickle,  252.  The  burdeh 
of  proof  in  this  case  rested  upon  the  plaintiff  to 
show  that  his  action,  which  was  prima  fdcie  barred, 
came  within  the  saving  and  exception  of  the  statute. 
The  trial  Judge  was  therefore  in  error  in  refusing 
the  request  submitted  by  counsel  for  the  company, 
for,  if  the  facts  stated  in  that  hypothesis  were  true, 
plaintiff^ s  action  was  barred.  It  follows  that  the 
instruction  given  by  His  Honor  on  the  subject  of 
the   statute   of    limitations   was   erroneous. 

For  these  reasons  the  judgment  is  reversed,  and 
the   cause   is   remanded    for   a   new    trial. 
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Hendrigkson  V.  Mayton. 

{Knoxville.       November    10,   1897.) 

County  Court.    Jurisdiction. 

County  Courts  have  no  jarisdiction  to  surcharge  and  falsify  the 
final  settlements  of  guardians  made  therein,  as  such  jurisdic- 
tion belongs  to  the  Chancery  Court  alone. 

Cases  cited  and  approved:  Roy  v.  (liles,  4  Lea,  535;  Pickens  v. 
Bivens,  4  lleis.,  329. 


FROM    ROANE. 


Appeal  from  County  Court  of  Roane  County. 
J.  G.  Crumliss,  J. 

G.  L.  Burke   for   Hendrickson. 

Young   &   Young   for   Mayton. 

Caldwell,  J.  Hendrickson,  as  next  friend  of  Ad- 
die  R.  May,  a  minor  eighteen  years  of  age,  filed  this 
bill  in  the  County  Court  of  Roane  County,  against 
Mayton,  her  guardian,  to  surcharge  and  falsify  the 
latter' s  final  settlement  in  that  Court.  The  defendant 
demurred  to  the  bill  for  lack  of  jurisdiction  in  that 
Court  to  consider  and  determine  such  a  matter.  The 
demurrer  was  overruled,  and,  by  special  leave,  the 
defendant   appealed . 
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The  action  of  the  lower  Court  was  erroneous. 
County  Courts  in  this  State  have  no  jurisdiction  to 
surcharge  and  fajsify  the  final  settlement  of  guard- 
ians made  therein.  Such  jurisdiction  belongs  to 
Chancery  Courts  alone  under  our  law.  •  Hoy  v.  Giles^ 
4   Bax.,    535;    Pickens   v.  Blveiw^    4   Heis.,    229. 

Reverse,  sustain  demurrer,  and  dismiss  bill  at  com- 
plainant's  cost. 

16  P— 6 
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Nighbert  v.  Hornsby. 


NiGHBEKT  V.    Hornsby. 
{Kfwxville,      November    10,    1897.) 

1 .  S  u  PBEME  Cou  RT.    Fresumption  where  cha/rge  is  omitted  from  record. 

Where  the  charge  is  not  made  part  of  the  record,  this  Court  con- 
clusively presumes  that  the  jury  was  correctly  instructed  upon 
all  questions  of  law  arising  on  the  evidence.     {Post^  p.  64,) 

Cases  cited  and  approved:  Railroad  v.  House,  96  Tenn.,  55t;  Rail- 
road V,  Foster,  88  Tenn.,  671;  Ins.  Co.  v.  Sturges,  12  Hei8.,339; 
Lane  v.  Keith,  2  Bax.,  189. 

2.  Same.     SuHaina  verdict,  when. 

This  Court  will  not  disturb  the  jury's  finding  upon  the  facts  if 
there  is  any  evidence  to  sustain  it;  and,  in  determining  whether 
or  not  there  is  such  evidence,  the  strongest  legitimate  view  of 
the  evidence  adverse  to  appellant  will  be  taken  as  true.  [Pwtt, 
pp,  84,  85.) 

Cases  cited  and  approved:  Railroad  v.  House,  96  Tenn.,  552; 
Transit  Co.  v.  Seigrist,  96  Teno.,  120;  Kirkpatrick  v.  Jenkins, 
96  Tenn. ,  85. 

3.  Execution.    Facts  ttuit  constitute  a  valid  levy. 

An  officer  need  not  take  manual  possession  of  property  levied 
upon,  or  at  the  moment  of  the  levy  indorse  his  action  on  the 
execution,  but  it  is  sufficient  if  he  goes  into  the  presence  of 
the  property  levied  upon,  with  the  power  and  purpose  then 
and  there  to  seize  it  under  a  valid  execution,  and  really 
assumes  control  of  the  property,  with  the  knowledge  of  the 
execution  debtor,  and  then  leaves  the  property  in  his  custody 
by  his  consent,  on  his  promise  to  keep  it  safely  until  demanded 
for  sale,  noting  the  fact  of  the  levy  upon  a  separate  paper,  and 
subsequently  indorsing  it  properly  on  the  execution.  {Post, 
p.  So,  W>. ) 

Cases  cited  and  approved:  Evans  v.  Higdon,  1  Bax.,  245;  Bradley 
V.  Kcbee,  5  Cold.,  223;  Brown  v.  Allen,  3  Head,  429;  Tyler  v. 
Dunton,  1  Tenn.  Chy.,  367. 
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4.  Same.     Levy  not  vitiated  by  failure  to  take  delivery  bond. 

Failure  of  an  officer  to  take  a  delivery  bond,  as  authorized  by 
statute,  on  leaving  property  levied  upon  in  possession  of  the 
execution  debtor,  does  not  invalidate  the  levy,  as  the  statute 
is  directory  only.     (Post,  p.  86.) 

Code  construed:  J  4772  (S.);  {  3757  (M.  &  V.);  ?  3044  (T.  &  S.). 

Case  cited  and  approved:  Brown  v.  Allen,  3  Head,  4^9. 

5.  Replevin.    ErroneoiLS  judgment  on  bond, 

A  judgment  on  a  replevin  bond,  rendered  at  the  trial  term  be- 
fore plaintiff  has  had  an  opportunity  to  return  the  property, 
and  before  the  issuance  of  an  execution,  is  premature,  under 
Shannon^s  Code,  i51i5f  allowing  such  a  judgment  only  after 
plaintiff  has  failed  to  return  the  property  and  after  the  return 
of  an  execution  unsatisfied  in  whole  or  in  part,  and  then  at 
the  term  of  court  to  which  the  execution  has  been  returned. 
{Post,  pp.  86-88,) 

Act  construed:  Acts  1885,  Ch.  59. 

Code  construed:  J  5145  (S.). 

Case  cited  and  approved:  Conner  v.  Bates,  92  Tenn.,  469. 

6.  Same.     Same.    Not  cured  by  stay. 

A  defect  in  a  judgment  on  a  replevin  boud,  in  rendering  the 
same  before  the  return  of  an  execution  unsatisfied,  in  whole 
or  in  part,  is  not  cured  by  a  provision  therein  staying  its  opera- 
tion for  forty  days.     {Post,  P-  87.) 

9 

7.  Same.     Proper  jvdgment  in  case  orlginaMng  before  Justice  of  the 

Peace. 

A  judgment  on  a  replevin  bond,  in  an  action  originating  before 
a  Justice  of  the  Peace,  should,  under  Shannon's  Code,  3  5152, 
be  for  double  the  value  of  the  property  if  not  returned,  instead 
of  for  the  full  amount  of  the  bond.     {Posty  pp.  86-S^) 

Code  construed:  {5152  (S.);  ?4133  (M.  &  V.);  J  3397  (T.  &  S.). 

Cases  cited  and  approved:  Godsey  v.  Weatherford,  86  Tenn.,  670; 
Jacobs  v.  Parker,  7  Bax.,  438. 

8.  Supreme  Court.     Will  enter  correct  judgment. 

yhis  Court  will  correct  the  judgment  of  the  lower  Court  and 
enter  buch  judgment  upon  the  verdict  as  that  Court  should 
have  rendered.     (Post,  p.  88.) 
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Cases  cited  and  approved:  Fugate  v.  Stapleton,  6  Bax.,  331;  Alio* 
way  V.  Nashville,  88  Tenn.,  512;  Johnson  v.  Chattanooga,  97 
Tenn.,  247. 


FROM    ROANE. 


Appeal  from  Circuit  Court  of  Koane  County. 
W.  R.  Hicks,  J. 

Young   &   Young   for   Nighbert. 

Welcker   &   McNuTT   for   Hornsby. 

Caldwell,  J.  Hornsby,  as  Deputy  SheriflF,  was 
about  to  sell,  under  execution,  a  certain  lot  of  corn 
belonging  to  Nighbert,  when  Nighbert  brought  this 
action  of  replevin  to  regain  possession  and  prevent 
the  sale.  Verdict  and  judgment  were  for  the  de- 
fendant  and    plaintiff   appealed   in   error. 

1.  The  charge  of  the  Court  below  is  not  in  the 
record,  hence,  this  Court  will  presume  that  the  jury 
was  correctly  instructed  upon  all  questions  of  law 
arising  upon  the  proof  in  the  case,  and  need  not 
consider  any  of  the  legal  propositions  urged  in  the 
brief  of  plaintiff's  counsel.  Railroad  v.  Houne^  96 
Tenn.,  552;  Railway  Cos.  v.  Foster^  88  Tenn.,  671; 
Insurance  Co  v.  Shirges^  12  Heis.,  339;  Lane  v. 
Keith,    2    Bax.,    189. 

2.  The  principal  and  controlling  controversy  of 
fact  at  the  trial  was  whether  or  not  the  defendant 
had    made   a   levy   on    the    corn    involved.       The    ver- 
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diet   of    the    jury  is   conclusive   upon   this   question    if 

• 

there  is  any  evidence  to  sustain  it,  and  in  deter- 
mining whether  or  not  there  is  such  evidence  the 
strongest  legitimate  view  of  the  testimony  against  the 
plaintiff  is,  by  this  Coiirt,  taken  as  true.  Railroad 
v.  Tlousey  96  Tenn.,  552;  Citizens^  Rapid  Transit  Co. 
V.  Seigristj  Ih,^  120;  Kirhpatrick  v.  Jenkhu^  Ih,^ 
85,    and   eases   cited. 

The  substance  of  the  most  coo:ent  evidence  ao:ainst 
the  plaintiff  is  (1)  the  indorsement  of  a  levy  in  due 
form  upon  the  back  of  the  execution;  (2)  the  state- 
ment of  a  witness,  who  was  present,  that  the  de- 
fendant, having  the  execution,  said  to  the  plaintiff, 
who  pointed  out  the  property,  that  he  would  make 
the  levy,  and,  if  indemnified,  would  advertise  and 
sell;*  that  having  said  this,  he  asked  the  plaintiff  if 
he  would  be  responsible  for  the  property  until  the 
day  of  sale,  and  received  the  reply  that  '  *  it  would 
be  there,"  and  that  the  defendant  ''noted  down  on 
an  envelo{)e  [the]  property  he  levied  on,"  and  went 
away  without  ''removing  the  corn  or  nailing  it  up;" 
and  (8)  that  defendant  soon  indorsed  the  levy  on  the 
execution  and  notified  the  plaintiff  that  he  had  re- 
ceived an  indemnity  bond  and  would  advertise  and 
sell  the  property.  These  facts  are  ample  to  support 
the  verdict,  notwithstanding  a  greater  volume  of  tes- 
timony in  plaintiff's  favor.  Undoubtedly,  they  tend 
to  establish  the  fact  that  the  defendant  actually  made 
a  valid  levy.  More  is  not  needed  to  sustain  the 
verdict   in   this   Court. 
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t3.  It  was  not  indispensable  in  law  that  the  officer 
should  take  manual  possession  of  the  proj^rty,  or 
that  he  should  at  the  moment  of  the  levy  indorse 
his  action  upon  the  execution.  It  was  sufficient  if, 
as  indicated  by  the  evidence  mentioned,  he  went  into 
the  presence  of  the  property  in  question  with  the 
power  and  purpose  then  and  there  to  seize  it  under 
a  valid  execution,  and,  by  virtue  of  the  writ,  really 
assumed  control  of  the  property,  as  upon  a  manual 
seizure,  with  the  plaintiff's  knowledge,  and,  having 
done  that,  then  left  the  property  in  the  plaintiff's 
custody  by  his  consent  and  with  his  promise  to  keep 
it  safely  until  demanded  for  sale,  first  noting  the 
fact  of  the  levy  upon  another  paper,  and  subse- 
quently, in  due  season,  making  proper  indorsement 
on  the  execution  itself.  Tidd's  Practice,  1013;  Ca- 
ruther's  Hist.  Lawsuit,  Sec.  447,  p.  297;  Ethridge 
v.  Edwarda^  1  Swan,  426;  Evmis  v.  Tligdon^  1  Bax., 
245;  Bradley  v.  Kesee^  6  Cold.,  223;  Brmoji  v. 
Allen.^  3  Head,  429;  Tyler  v.  Dunion^  1  Tenn.  Chy., 
367,    368;    Freeman   on   Executions,    Sec.    260. 

4.  Though  the  statute  authorizes  a  delivery  bond 
when  the  property  is  left  by  the  levying  officer  in 
the  possession  of  the  execution  debtor  (Code,  §  3044; 
M.  &  v.,  §3757;  Shannon,  §4772),  and  it  is  al- 
ways safer  and  better  for  the  officer  to  take  such 
a  bond,  his  failure  to.  do  so  does  not  affect  the 
validity  of  the  levy.  Brmmi  v.  Allen ^  3  Head,  429. 
The   statute   is   directory   and   remedial    merely. 

5.  The    jury    returned   a    verdict   in    favor    of    de- 
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fendant,  and  fixed  the  value  of  the  corn  replevied 
at  152.50.  Upon  that  verdict  the  Court  pronounced 
judgment  in  favor  of  the  defendant,  and  against  the 
plaintiff  and  the  sureties  on  his  replevin  bond,  for 
$250,  the  penalty  of  the  bond,  to  be  satisfied  by  a 
return  of  the  corn  or  the  payment  of  $52.50,  its 
value.  The  judgment  contained  the  recital  that, 
unless  the  corn  should  be  returned,  or  its  value  paid 
within  forty  days,  an  execution  should  issue  for  the 
$250. 

There  are  two  distinct  errors  in  this  judgment. 
It  is  erroneous  (1)  because  for  the  penalty  of  the 
bond,  and  (2)  because  not  for  double  the  value  of 
the    property. 

Judgment  for  the  penalty  of  the  bond,  without 
reference  to  the  value  of  the  property,  is  allowable 
only  after  the  plaintiff  has  failed  to  return  the  prop- 
erty, and  a  writ  of  Jl.  fa, ,  has  been  returned  unsat- 
isfied, in  whole  or  in  part,  and  then  at  the  term  of 
the  Court  to  which  that  writ  shall  have  been  so 
returned.  Acts  1885,  Ch.  59,  Sec.  1;  Code  (Shan- 
non), §5145;  Conner  v.  BateSj  92  Tenn.,  469.  This 
judgment  was  rendered  at  the  trial  term,  before  the 
plaintiff  had  an  opportunity  to  return  the  property, 
and  before  an  execution  had  been  issued;  hence,  it 
was  premature,  and  unauthorized.  The  fact  that  it 
was  stayed,  by  its  own  terms,  for  forty  days,  did 
not  cure  the  defect.  The  statute  is  summary,  and 
must   be   strictly   pursued. 

The  suit  originated  before  a   Justice  of   the  Peace, 
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whose  judgment,  if  for  the  defendant,  should,  under 
the  law,  have  been  for  double  the  value  of  the 
property  if  not  returned.  Code,  §3397;  (M.  &  V.), 
§4133;  (Snannon),  §5162.  The  same  law  was  ap- 
plicable, on  appeal,  in  the  Circuit .  Court;  conse- 
quently, the  judgment  in  the  latter  Court  should 
have  been  for  double  the  value  of  the  property,  to 
be  satisfied  by  a  return  of  the  property.  Godsey  v. 
Weatlierford^  86  Tenn.,  670;  Jacobs  v.  Parker^  7 
Bax.,    438. 

6.  This  Court  has  power  to  render  such  a  judg- 
ment as  the  trial  Judge  should  have  rendered  {Fa- 
gate  V.  StapletoTiy  6  Bax.,  321;  Alloway  v.  JVashvill^y 
88  Tenn.,  512;  Johnson  v.  Chattanooga^  97  Tenn., 
247);  and  in  the  exercise  of  that  power  it  now 
directs  that  judgment  be  entered  here  as  indicated 
above. 
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Atlanta   Guano  *  Co.  v.   Hunt. 

./ 

(Juioxville,      Novembex  11,    1897.) 

1.  Bills  and  Notes.    Transfer  f of 'ly^alue. 

The  transfer  of  notes,  whether  negotiable  or  merely  assignable, 
is  for  value  when  made  as  collateral  security  for  a  pre-exist- 
ing debt,  upon  consideration  of  the  g^ant  of  a  definite  exten- 
sion of  th^  time  for  payment  of  such  debt.     (Post^  pp.  90-98.) 

Case  cited:  Cherry  v.  Frost,  7  Lea,  1. 

2.  Same.     Estoppel  in  favor  of  imwcent  purchaser. 

One  to  whom  negotiable,  or  assignable,  notes  are  transferred 
upon  a  valuable  consideration,  without  indorsement  by  the 
payee,  to  whom  they  are  subsequently  retransferred  for  col- 
lection without  any  earmark  to  show  that  he  is  not  the 
owner,  is  estopped,  as  against  an  iunocent  purchaser  for  value 
from  such  payee,  to  claim  any  interest  in  the  notes.  (^Post,  pp. 
92-99.^ 

tase  cited:  Taylor  v.  Pope,  5  Cold.,  413;  Savings  Institute  v. 
Fellows,  6  Cold.,  472;  Flickey  v.  Loney,  4  Bax.,  172;  Dinsmore 
V.  Boyd,  6  Lea,  701. 


FROM     WASHINGTON. 


Appeal     from      Chancery     Court     of     Washington 
County.      Hugh   G.    Kyle,    Ch. 

E.  J.   Baxter  and  Isaac  Harr  for  Atlanta   Guano 
Company. 

KiRKPATRicK,    Williams    &    Bowman   and   Newton 
Hacker   for   Hunt. 
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Snodgrass,  C.  J.  The  decree  of  the  Court  of 
Chancery  Appeals  in  this  case  is  satisfactory  to  us, 
but  there  is  a  view  expressed  in  the  opinion  which 
needs  explanation,  lest  our  concurrence  in  the  result 
be  understood  as  an  approval  of  all  the  reasoning 
of  the  opinion,  which  we  do  not  adopt.  So  much 
of  the  opinion  as  we  refer  to  will  be  found  in  the 
following  language:  ''We  concur  entirely  in  the  views 
set  out  in  the  brief  and  argument  of  counsel  for 
the  defendant,  Jonesboro  Banking  &  Trust  Company, 
and,  as  a  most  thorough  discussion  and  exposition 
of  this  subject,  and  as  thoroughly  expressing  our 
views,  we  adopt  that  brief,  which  is  hereto  attached 
as  part  of  the  opinion  oi  the  Court,  both  on  the 
subject  of  pledge,  which  we  have  just  been  treating, 
and  upon  the  subject  last  mentioned.  And  we  deem 
it  only  necessary  to  add  further  that,  while  we  find 
the  holding  in  Tennessee  has  been,  in  our  opinion, 
against  the  great  weight  of  authority  in  this  coun- 
try, and  somewhat  contrary  to  the  best  line  of  pub- 
lic policy,  in  that  it  had  been  held  that  negotiable 
paper  taken  in  payment  or  as  security  for  a  pre- 
existing debt,  without  more,  is  not  taken  in  due 
course  of  trade,  and  does  not  constitute  the  holder 
an  innocent  purchaser  without  notice,  but  among  the 
many  cases  reported  in  this  State,  we  have  found 
no  case  which  goes  to  the  extent  of  holding  that 
if  there  is  an  express  agreement  by  which,  in  con- 
sideration of  the  security  thus  delivered,  a  definite 
extension    is    made,    that    such    will    not    be    a    good 
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consideration  and  sufficient  to  make  the  holder  an 
innocent  purchaser  for  value  and  in  due  course  of 
trade.  In  all  of  our  cases  the  principle  relied  on  is 
that  there  must  be  a  present  consideration  passing  at 
the  time,  and  it  has  never  been  decided  that  a  definite 
extension  would  not  be  a  valuable  and  present  con- 
sideration passing.  In  a  number  of  cases  it  is  dis- 
tinctly intimated  that  where  there  was  such  an  express 
bargain  or  agreement,  that  it  would  in  any  event. 
Our  Supreme  Court  has  shown  an  indisposition  to 
extend  former  rulings  on  this  subject  as  against  the 
holders  of  such  paper.  We  are  satisfied,  at  least, 
the  question  is  open  for  us  to  so  decide,  and  we 
do  not  hesitate,  therefore,  to  hold  that  such  a  defi- 
nite extension  and  express  agreement  would,  for  the 
reasons  so  clearly  set  forth  in  the  accompanying 
brief,  be  a  good  and  valuable  consideration  passing 
at  the  time,  and  would  protect  the  holder  as  an  in- 
nocent  purchaser. ' ' 

The  Court  of  Chancery  Appeals,  in  this  connec- 
tion, was  discussing  the  doctrine  of  this  Court  as 
announced  in  connection  with  the  transfer  of  nego- 
tiable paper,  where  the  ruling  has  been  that  the  in- 
dorsement of  such  paper  to  a  holder  will  not  be  for 
value  if  it  was  in  consideration  of  a  pre-existing 
debt.  It  was,  however,  dealing  in  the  main  with 
the  question  as  to  notes  payable  in  property,  and 
which,  under  our  law,  are  assignable,  but  not  nego- 
tiable, and,  as  to  the  transfer  of  which,  another  rule 
of  law  applies.     Neither   are   we   to   be  understood   as 
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assenting  to  the  suggestion  that  the  rule  adopted  in 
this  State  is  '*  contrary  to  the  great  weight  of  author- 
ity," or  '*  contrary  to  the  best  line  of  public  pol- 
icy." In  numbers  the  Courts  are  not  very  un- 
evenly divided  on  this  question,  but,  'in  weight  of 
authority  and  wisdom  of  policy,  we  think  the  view 
of  this  Court  is  the  best,  and  it  has  been  consist- 
ently adhered  to.  The  States  holding  the  one  view 
or  the  other  are  substantially  enumerated  in  4  Am.  & 
Eng.  Enc.  L.  (2d  Ed.),  290-293.  Thirteen  of  them, 
including  the  great  commercial  States  of  New  York, 
Pennsylvania,  and  Ohio,  adopt  the  same  rule  as  Ten- 
nessee. 

In  the  brief  which  the  Court  of  Chancery  Ap- 
peals quotes,  and  which  it  adopts,  there  is  this  lan- 
guage: ''The  transfer,  by  due  indorsement,  of  nego- 
tiable or  assignable  paper,  before  maturity,  upon  a 
consideration  passing  at  the  time  and  without  notice, 
vests  the  assignee  or  indorsee  with  the  title  thereto 
as  against  all  the  world.  There  is  no  difference,  with 
reference  to  the  protection  thus  afforded,  between 
paper  which  is  negotiable  by  the  law  merchant  and 
that  which  is  assignable  without  notice  under  our 
statute.  The  holder  of  each  is  fully  protected." 
This,   without  qualification,  is  liable  to  misconstruction. 

It  was  in  reference  to  the  following  facts  that 
the  Court  of  Chancery  Appeals  was  speaking  and 
quoting:  The  complainant  had  sold  to  the  defendant. 
Hunt,  a  large  quantity  of  fertilizer  and  taken  his 
}:>ersonal   obligation   to   pay   therefor.     It   was   con  tern- 
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plated  that  Hunt  would  sell  this  on  time  to  farmers, 
and  take  notes  payable  to  himself,  but  which  he 
agreed  to  hold  and  deliver  to  complainant  as  collat- 
eral to  secure  his  own  obligation;  all  of  which  he 
did,  and  thereupon  the  complainant,  guano  company, 
redelivered  the  notes  to  Hunt  for  collection  and  pay- 
ment to  it.  But  Hunt  had  not  indorsed  the  notes 
to  the  guano  company,  nor  did  it  require  such  in- 
dorsement, or  put  any  on  them  before  redelivery  to 
him.  When  delivered  to  him  they  were  just  as 
when  first  taken  by  him.  The  notes  were  payable 
to  him,  and  indicated,  of  course,  that  he  was  the 
owner  as  well  as  the  holder.  In  this  condition  he 
pledged  them  to  the  Jonesboro  Banking  &  Trust 
Company  (which  had  no  notice  of  the  fact  that  Hunt 
merely  held  them  as  agent),  by  indorsement  and  de- 
livery, upon  consideration  of  renewal  of  certain  notes 
of  his  own  which  the  banking  and  trust  company 
held  at  the  time,  and  upon  agreement  for  a  definite 
extension  of  time  of  payment  of  his  notes,  evidenced 
by  the  renewal  notes  which  he  at  the  same  time 
executed   in   lieu   of   these   pre-existing   debts. 

Among  the  notes  which  were  pledged  by  Hunt 
to  the  Jonesboro  Banking  &  Trust  Company,  it 
would  seem  from  a  reference  in  the  opinion  of  the 
Court  of  Chancery  Appeals,  there  were  a  few  pay- 
able in  cash,  but  the  great  number  of  them  were 
payable  in  property,  and  were  not  negotiable  notes 
and  did  not  stand  upon  the  same  footing,  of  cour&e, 
in    many   respects. 
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It  is  true  that  this  Court  has  not  held  directly 
that  the  transfer  of  negotiable  paper  in  payment  of 
or  as  collateral  security  for  a  pre-existing  debt  is  a 
transfer  for  a  valuable  consideration  in  due  course  of 
trade,  though  it  was  intimated  in  the  case  of  Clierry 
V.  Frosty  7  Lea,  1,  that  where  the  transfer  or 
pledge  as  collateral  to  a  pre-existing  debt  was  based 
upon  the  consideration  of  definite  extension  of  time 
of  payment,  it  would  be,  and  we  now  hold  that  it 
is.  So  far,  therefore,  as  the  notes  indorsed  and  de- 
livered by  Hunt  to  the  Jonesboro  Banking  and  Trust 
Company  which  were  payable  in  cash  and  were 
negotiable,  are  concerned,  the  reasoning  of  the  Court 
of  Chancery  Appeals  is  applicable  and  correct.  But, 
as  has  been  shown,  the  greater  number  and  amount 
in  value  of  the  notes  in  this  case  were  not  nego- 
tiable at  all,  and  the  former  holding  of  this  Court 
on  that  subject  is  not  the  controlling  question.  Such 
transfers  are  '  not  governed  by  the  same  rule  which 
is   applied   to   the   transfer   of   property. 

This  rule  is  fully  and  accurately  stated  in  the 
case  of  Taylor  et  al,  v.  Pope^  5  Cold.,  413,  where, 
speaking  in  reference  to  property  transfer,  the  Court 
said  :  ' '  Mere  possession  alone  does  not  vest  the 
agent  with  power  to  give  the  purchaser,  however 
innocent,  the  right  of  property  against  the  owner. 
Nor  is  it  enough  so  to  do  that  the  owner  put  the 
agent  into  the  possession.  Something  more  must  be 
coupled  with  such  possession  to  enable  the  agent  to 
effect   a    valid    sale    to    a    purchaser    against    the   will 
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or  instructions  of  the  owner.  That  something  more 
exists  in  eases  where  the  owner  has  invested  his 
agent  in  possession  with  an  apparent  power  to  sell, 
or  with  the  title  to  the  property,  or  with  the  cus- 
tomary indicia  of  title  which  purport  that  the  title 
or  right  of  property  is  in  the  party  having  the 
possession.  The  obvious  justice  is  that  if  the  owner 
has  put  the  agent  into  possession  and  has  by  acts 
of  any  kind  held  out  the  agent  as  having  authority 
to  sell,  or  has  given  the  agent  the  means  of  holding 
himself  out  as  the  owner,  in  such  cases  the  pur- 
chaser who  has  been  thereby  misled,  and  been  in- 
duced by  reason  of  such  apparent  authority,  or  in- 
dicia of  title,  to  part  with  his  money  for  the  prop- 
erty without  notice  of  the  real  fact  that  the  agent 
had  no  authority  to  sell,  or  that  the  seller  in  pos- 
session was  not  the  real  owner,  upon  plain  princi- 
ples of  natural  justice,  is  entitled  to  hold  the  prop- 
erty against  the  owner.  The  fault  is  of  the  owner 
that  he  has  furnished  the  agent  an  apparent  power 
to  sell,  or  with  an  apparent  title  which  imports  a 
right  to  sell.  The  owner  is  repelled  from  recovery 
upon  the  principle  of  what  is  usually  designated  an 
estoppel  in  pais.^^  Taylor  et  al,  v.  Po])e^  5  Cold., 
413,  citing  Saltvs  v.  Everett^  20  Wend. ;  Iloffwan 
V.  Carmo,  22  Wend.;  10  Ala.,  682;  18  75.,  716; 
11  Wend.,  80.  The  principle  of  the  doctrine  of 
this   case   has    been    applied   to    the   transfer  of   choses 

» 

in  action.     6   Cold.,    472;    4  Bax.,   172;    6   Lea,   701. 
In    the    5     Coldwell    case,     as    stated,     the    Court 
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dealt  with  the  question  of  property  transfer,  and  it 
made  the  right  of  the  purchaser  depend  not  upon 
the  doctrine  of  negotiability,  but  upon  that  of  estop- 
pel; and  while  the  doctrine  of  negotiability  of  paper 
would  protect  the  Jonesboro  Banking  and  Trust  Com- 
pany as  to  such  notes  as  were  delivered  to  it  by 
Hunt  which  were  negotiable, .  they  do  not  stand  on 
the  same  footing  (though,  in  respect  to  these  notes, 
it  would  be  protected  for  this  added  reason);  they 
are  not  the  same,  ahd  the  effect  of  the  holding  of 
the  bank  of  the  property  notes  is  not  the  same, 
for,  as  to  the  latter  (the  property  notes),  the  bank 
can  only  hold  them  by  reason  of  the  estoppel  which 
prevents  the  real  owner  from  recovering,  when  he 
had  delivered  them  to  an  agent  clothed  with  all  the 
indicia  of  ownership  and  power  of  disposition,  which 
the    agent     used    to    another's   prejudice. 

But  as  to  the  defendant's  right,  so  far  as  the 
holding  of  either  is  concerned  against  the  true  owner, 
it  depends  upon  the  fact  that  he  gave  value  at  the 
time  of  the  transaction.  What  the  bank  did  was  to 
extend  to  a  definite  period  the  time  of  payment  of 
pre-existing  debts  thus  secured  by  the  deposit  of 
these  notes  as  collateral,  and  uix>n  consideration  of 
this  deposit,  and  this  was  a  valuable  consideration 
for  such  transfer.  That  the  extension  by  contract 
of  time  of  payment,  to  a  fixed  and  definite  period, 
of  a  pre-existing  debt,  is  a  valuable  consideration  is 
held  in  States  holding  with  the  Courts  of  this  State 
that   the    transfer  in  consideration  of    pre-existing  debt 
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is  not  upon  valuable  consideration.  Am.  &  Eng. 
Enc.  L.  (2d  Ed.),  Vol.  IV.,  pp.  295,  296.  See,  also, 
102  U.  S.,  14-51;  Story  on  Bills  of  Ex.,  §192; 
25  Am.  Rep.,  232;  Am.  &  Eng.  Enc.  L.,  Vol. 
XVIIL,  p.  607;  Colebrook  Col.  Sec,  §18;  Jones 
on   Pledges^    §§  113,    114,    117. 

To  this  extent  in  this  State  the  same  rule  pre- 
vails  in  respect  to  transfer  of  property  as  of  nego- 
tiable paper.  It  has  been  held  by  this  Court  that 
if  a  fraudulent  vendee  acquire  possession  of  property 
and  transfer  it  to  another  for  a  valuable  considera- 
tion, and  without  notice  of  the  fraud  bv  which  it 
was  obtained,  the  last  vendee  will  be  protected, 
but  he  will  not  be  protected  if  not  a  purchaser 
for  value.  ArendoJe  v.  Jfo/ya?!  c6  O/.,  5  Sneed,  703. 
This  distinction  is  taken  between  the  transfer  of 
property  acijuired  by  fraud  and  acquired  by  theft: 
the  thief  can  convey  no  title  to  any  purchaser;  the 
fraudulent  vendee  can  convev  a  title  to  an  innocent 
purchaser — that  is,  to  one  who  purchased  without 
notice  and  I'ave  value  at  the  time.  //>.  Manv  of 
the  States  of  the  Union  in  which  it  is  held,  as  it 
is  in  this,  that  the  payment  of  a  pre-existing  debt, 
or  the  pledge  of  property  as  collateral  upon  a  pre- 
existing debt,  is  not  a  payment  or  pledge  for  value, 
have  held  that  it  is  so,  if  such  pledge  of  collateral 
on  a  pre-existing  de})t  is  made  in  consideratin  of  an 
agreement  for  a  definite  extension  of  time  of  pay- 
ment of   the   debt,    made    when   the   collateral    was  de 

livered;   and,    so   far   as    we   can    find,    this  proposition 
16  p— 7 
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has  in  none  of  them  been  decided  otherwise.  (See 
authorities  already  cited.)  We  think  it  entirely 
sound,  and  we  adopt  it  both  in  respect  to  the 
transfer  of  negotiable  paper  and  to  the  transfer  of 
property   or    property    notes   upon    such   consideration. 

Mr.  Jones  in  his  work  on  pledges,  Sec.  40,  says: 
*'It  is  a  well-settled  principle  that  a  delivery  back 
of  the  possession  of  the  things  pledged  terminates 
the  pledgee's  title,  unless  such  redelivery  be  for  a 
temporary  purpose  only,  or  be  to  the  pledgor  in  a 
new   character,    such   as   special    bailee   or   agent." 

**But  if  pledged  property,  which  has  been  rede- 
livered to  the  pledgor  for  a  special  purpose,  be  sold 
by  him  in  violation  of  the  agreement  under  which 
possession  was  redelivered  to  him,  the  purchaser,  hav- 
ing acted  in  good  faith,  can  maintain  his  title  against 
the  pledgee.  Thus,  the  fact  that  the  pledgor  of  a 
horse  obtained  possession  for  a  special  purpose,  such 
as  to  drive  for  a  few  miles  to  visit  a  relative,  upon 
the  promise  to  return  it  in  a  day  or  two,  and  while 
on  the  visit  traded  this  horse  for  another,  does  not 
enable  the  pledgee  to  recover  the  horse  from  the 
purchaser.  The  decisions  in  these  cases  rest  upon  the 
general  principle  that  one  who  voluntarily  allows 
personalty  to  pass  into  the  possession  of  another  is 
bound  by  the  fraudulent  acts  of  the  latter,  and  can- 
not  reclaim  the  property  in  the  hands  of  an  innocent 
purchaser    for    value   without   notice."     Sec.    47. 

To  be  strictly  accurate,  this  last  statement  should 
have  been   that  one  who   voluntarily  allows    personalty 


SEPTEMBEK  TERM,  1897.  99 

Atlanta  Guano  CoJ  v.  Hunt. 

« 

to  pass  into  the  possession  of  another,  giving  him  at 
the  same  time  all  the  indicia  of  ownership,  is  bound 
by  the  fraudulent  acts  of  the  latter.  The  record,  as 
we  have  seen,  shows  these  facts  in  regard  to  the 
redelivery  to  the  pledgor,  Hunt,  of  certain  property 
notes,  as  well  as  the  negotiable  notes;  they  were 
payable  to  Hunt,  and  that  they  had  never  been  in- 
dorsed by  him  to  the  guano  company,  nor  was  any 
indorsement  put  by  that  company  upon  the  notes 
when  it  redelivered  them  to  Hunt  to  collect  for  it. 
That  company  not  only  put  him  in  possession  of 
the  notes  but  put  him  in  possession  of  them  while 
showing  upon  their  face  that  he  was  the  payee  and 
owner.  In  such  case  his  transfer  to  the  bank  did 
not  depend  upon  the  negotiability  of  the  paper,  but 
was  such  a  transfer  of  the  property  as  he  appeared 
to  be  authorized  to  make,  and  when  made  to  an 
innocent  purchaser  for  value,  bound  his  principal 
upon    the   doctrine   of   estoppel. 

The  result  is,  therefore,  that  complainant  has  no 
right  of  recovery  against  the  bank,  either  on  account 
of  negotiable  paper  or  that  non-negotiable  and  merely 
assignable.  The  other  questions  are  disposed  of  by 
the  Court  of  Chancery  Appeals  to  our  satisfaction, 
and   its   decree   is     affirmed. 
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Murray   v.  Allred. 

(KiioxtHlle,     November    23,    1897.) 

1.  Deed.     Reservatkm  of  minerals  Includes  petroleum  oil. 

Petroleum  oil  is  a  mineral  within  a  reservation  by  deed  of  **  all 
mines,  minerals,  and  metals  in  and  under  the  land."  {Post,  pp. 
101,  117,  118.) 

2.  Same.     Reservation  of  minerals  includes  cultural  gas. 

Natural  gas  is  a  mineral  within  a  reservation  by  deed  of  '  *  all 
mines,  minerals,  and  metals  in  and  under  the  land."  {Post, 
pp.  115,  116,  118.) 

3.  Adverse  Possession.     Of  Uind^  not  adverse  to  owner  of  minerals 

tfiereln. 

Possession  of  land  by  the  owner  of  the  surface  is  not  adverse  to 
the  owner  of  minerals  therein,  when  the  land  is  used  merely  for 
agricultural  purposes,  without  any  denial  of  the  rig-ht  to  the 
minerals  or  any  assertion  of  claim  inconsistent  therewith. 
(P08t,  pp.  119,  120.) 


FROM     FENTRESS. 


Appeal   from    Chancery  Court   of    Fentress    County. 
T.  J.  Fisher,  Ch. 

L.  T.   Smith   and   W.  T.   Murray  for   Murray. 

James   A.   Allred   for   Allred. 

Wilkes,   J.      This   cause    was   decided    for    defend- 
ant   by   the   Chancellor,    and    his   decree    was    reversed 
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by  the  Court  of  Chancery  Appeals,  and  the  cause 
is  now  before  us  on  appeal  of  defendant  and  as- 
signment  of   errors. 

The  very  interesting  question  is  presented  whether 
petrpleum  oil  is  a  mineral  or  not.  It  arises  upon 
the  construction  of  a  deed  which  conveyed  certain 
lands,  reserving  to  the  grantor  "all  mines,  minerals, 
and  metals  in  and  under  the  land."  Subsequent  con- 
veyances were  made  to  third  persons  without  reser- 
vation, and  the  present  owners  hold  under  a  deed 
conveying  in  fee  simple  and  making  no  reservation 
and  no  reference  to  *' mines,  minerals,  and  metals  in 
and   under   said    land." 

The  Chancellor  was  of  opinion  that  petroleum  was 
not  embraced  in  the  term  '^  minerals."  The  Court 
of  Chancery  Appeals  reversed  this  holding  in  a  very 
exhaustive,  elaborate,  learned,  and  able  opinion,  and 
cite  the  dictionaries,  legal  and  otherwise,  the  ency- 
clopedias, and  many  works  of  science,  and  a  large 
array  of  legal  authorities  holding  to  the  same  effect, 
and  they  state  that,  after  a  most  exhaustive  search, 
they  have  been  able  to  find  but  one  case  holding  a 
contrary  doctrine.  We  can  neither  elaborate  nor  im- 
prove upon  the  holding  of  the  Court  of  Chancery 
Appeals,  and  are  content  to  affirm  their  holding  and 
adopt   their   opinion   as   our   own. 

It  is  next  said  that  the  present  owners  are  pro- 
tected in  their  fee  simple  title  to  the  land  by  the 
statute  of  limitation  of  seven  vears.  The  cause  was 
heard    upon    an    agreed    statement   of    facts,    and    the 
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agreement  upon  this  feature  of  the  case  is  that  de- 
fendants and  those  under  whom  they  claim  have  had 
the  adverse  possession  of  the  land  for  more  than 
seven  years.  Inasmuch  as  the  complainant's  vendor, 
Rodgers,  is  one  of  the  parties  through  whom  defend- 
ants claim,  and  the  aj^reed  statement  of  facts  does 
not    show    how    lonsr    the    land    has    been    held    since  i 

complainant  parted  with  the  title,  the  facts  necessary 
to  sustain  the  plea  are  not  made  out.  In  addition, 
it   is   well   settled    that  one  person   may  own   the   sur-  j 

face  or  soil  and  another  the  minerals  and  mines  and 
metals,  and  even  the  water,  and  there  may  be  dif- 
ferent owners  for  the  several  diflferent  strata  under 
the  earth.  In  order  to  make  a  holding  adverse  to 
one  who  has  reserved  or  had  granted  to  him  the 
*' mines,  minerals,  and  metals,"  there  must  appear 
to  have  been  some  denial  of  his  right  or  assertion 
of  claim  inconsistent  with  his  right.  This  does  not 
necessarily  appear  when  a  party  uses  the  land  merely 
for  agricultural  purposes,  a  use  entirely  consistent 
with   the   right  to    mine    under    the   soil    by   another. 

Upon  all  the  points  raised  we  are  of  opinion  the 
Court  of  Chancery  Appeals  is  correct,  and  their 
decree  is  affirmed,  and  the  opinion  of  that  Court, 
delivered  by  Judge  M.  M.  Neil,  is  appended  and 
made   the    opinion    also   of   this   Court. 

The   following   is   the   opinion: 

'*Netl.,  J.  The  questions  in  this  case  arise  from 
the   folio  wins:   ao:reed    state   of   facts: 

'<<We,    William    T.    Murray,    as    complainant,    and 
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James  A.  Allred,  as  defendant,  have  a  controversy 
over  certain  rights  in  the  tract  of  land  hereinafter 
described,  which  we  desire  to  settle  by  an  agreed 
case,  made  upon  the  following  agreed  state  of  facts, 
which  case  we  agree  to  submit  to  the  Chancery  Court 
at  Jamestown  for  a  decision.  In  this  case  the  fol- 
lowing  facts   are   agreed,   to   wit: 

'^'1.  It  is  agreed  that  John  B.  Rodgers,  on  the 
twenty-fourth  day  of  October,  1853,  sold  and  con-  • 
veyed  to  Mathias  Wright  a  certain  tract  of  land  in 
the  thirteenth  civil  district  of  Fentress  County,  Ten- 
nessee,  bounded  and  described  as  follows  [here  de- 
scribed],  in  which  deed  said  John  B.  Rodgers  reserved 
to  himself,  his  heirs  and  assigns,  all  mines,  minerals, 
and  metals  in  and  under  said  land.  Said  Wright 
conveyed  said  land  by  general  warranty  deed,  with- 
out any  reservation  of  said  mines,  minerals,  and 
metals,  and  whatever  title  said  deed  communicated 
under  the  facts  hereinafter  set  out,  passed  to  the 
defendant,  James  A.  Allred,  to  the  portion  claimed 
by  him  by  regular  chain  of  conveyances  from  Rodg- 
ers, through  Wright  and  others,  which  purported  to 
convey  an  estate  in  fee,  except  the  deed  from  Rodg- 
ers to  said  Wright,  which  reserves  the  mineral  in- 
terest as  above  stated.  And  said  Allred  and  those 
through  whom  he  claims,  have  been  in  the  actual, 
open,  and  notorious  possession  of  said  land,  under  color 
of  title,  for  more  than  seven  years,  claiming  ad- 
versely to  the  world  to  the  extent  of  their  title 
papers,    which    definitely    identities    the    land    intended 
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to  })e  conveyed,  but  had  not  been  operating,  or  in- 
tending to  operate,  in  any  mining  business  on  said 
land  since  the  date  of  the  deed  from  John  B.  Rodg- 
ers  to  Wright;  neither  has  any  of  his  vendors  at- 
tempted to  mine  on  said  land,  or  drill  for  petroleum 
oil  or  natural  gas.  There  is  no  mineral  in,  under, 
or  on  said  land,  unless  petroleum  oil  or  natural  gas 
is  held  to  be  such.  That  petroleum  oil  had  been 
discovered  in  White  County,  Tennessee,  and  in  Wayne 
County,  Kentucky,  or  Scott  County,  Tennessee,  at 
what  is  known  as  the  Martin  Beaty  well,  prior  to 
the  deed  from  John  B.  Rodgers  to  Mathias  W^right, 
above  referred  to.  And  there  are  petroleum  oil 
springs  in  the  vicinity  of  this  land,  which  had  Ijeen 
discovered  at  the  date  of  said  deed  from  Rodgers 
to    Wright. 

^'^2.  That  said  John  B.  Rodgers,  during  his  life, 
and  his  heirs  after  his  death,  have  claimed  said 
mines  and  minerals  and  metals,  including  petroleum 
oil  and  natural  gas,  until  the  same  passed  out  of 
them  and  passed  into  William  T.  Murray  by  judicial 
sale,  who  now  owns  whatever  title  they  owned  in 
said    land    before    said    sale. 

'''3.  The  said  William  T.  Murray,  by  his  agent, 
went  on  to  said  portion  of  the  land  last  mentioned 
in  said  Rodgers'  deed,  claimed  by  said  Allred,  and 
proposed  to  drill  for  petroleum  oil  and  natural  gas, 
and  was  refused  the  right  to  do  so  by  said  Allred, 
who  conveyed  the  same  to  one  Lewis  Choate,  and 
warranted    the    title,    the    said    Allred    contending    that 
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complainant  had  no  interest  in  said  land,  (1)  because 
the  words  mines,  minerals,  and  metals  do  not  in- 
clude petroleum  oil  and  natural  gas;  (2)  if  they  did, 
the  title  of  said  mines,  minerals,  and  metals  has 
long  since  been  barred  by  the  adverse  holding  under 
said   deeds. 

"  *  4.  Complainant,  Murray,  contends  that  petro- 
leum oil  and  natural  gas  are  inchided  in  the  words 
mines,  minerals,  and  metals,  and  especially  so  as 
there  is  nothing  else  for  the  reservation  to  operate 
upon,  and  that  the  possession  of  the  said  Allred  and 
those  throuorh  whom  he  claims  does  not  extin(]juish 
the  title  of  the  said  mines,  minerals,  and  metals, 
(1)  because  the  facts  stated,  which  are  relied  upon 
to  effect  the  bar  of  the  statute  of  seven  years,  are 
not  sufficient  to  establish  the  character  of  adverse 
holding  that  would  effect  a  bar  of  his  rights  or  per- 
fect the  title  of  defendants;  (2)  because  their  pos- 
session was  consistent  with  the  complainant's  title; 
(3)  the  said  Murray  contends  that  no  cause  of  ac- 
tion would  accrue  in  such  case  until  the  adverse 
holder  invaded  mineral  rights,  and  that  the  cultiva- 
tion of  the  soil  was  not  such  invasion,  and  therefore 
no  statute   of   limitations   runs   as   to   said    reservation. 

"'And  it  is  further  agreed  that  the  Hon.  T.  J. 
Fisher,  Chancellor  of  the  Fifth  Chancery  Division  of 
the  State  of  Tennessee,  may  pass  upon  said  facts 
and  render  such  decree  as  the  law  and  the  facts 
may  warrant.  The  Chancellor  and  the  Supreme 
Court,    in    case    of    appeal,    will    consult    any   and   all 
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scientific  works  and  definitions  of  the  words  petro- 
leum oil  and  natural  gas,  as  well  as  such  legal  au- 
thorities as  are  found  to  aid  them  in  the  determina- 
tion of  the  question  upon  the  state  of  facts  sub- 
mitted.'      Proper   affidavit   was   attached. 

*'  Upon  this  state  of  facts,  the  Chancellor  decreed 
as  follows  :  That  the  words  mines,  minerals  and 
metals  did  not  include  oil  and  gas;  also,  that  there 
had  been  seven  years  adverse  holding  under  the 
deeds  purporting  to  convey  an  estate  in  fee,  and 
this  vested  the  defendant  with  a  perfect  title  in  fee, 
including  the  title  to  oil  and  gas,  and  that  the  ad- 
verse holding  of  James  A.  Allred  and  those  under 
whom  he  claimed  had  extinguished  the  title  of  John 
B.  Rodgers,  claiming  under  the  adverse  reservation 
as  to  the  mines,  minerals,  and  metals.  He  there- 
upon dismissed  complainant's  case,  and  rendered 
judgment  against  Murray  for  the  costs.  An  appeal 
was  prayed  and  granted,  and  errors  were  assigned 
as   follows: 

'' Wl)  The  Chancellor  erred  because  he  did  not 
find,  as  a  matter  of  law,  that  the  deed  from  Rodg- 
ers to  Wright  expressly  reserved  to  himself  all  of 
the  petroleum  oil  interest  in  the  land  conveyed,  and 
that  by  the  subsequent  judicial  sale  Rodgers'  title 
in    the   same    vested   in    complainant. 

<<<(2)  The  Court  erred  because  he  did  not  hold, 
as  a  matter  of  fact,  viz. :  It  not  appearing  at  what 
time  Wright  sold  the  land,  and  consequently  it  not 
appearing   how    much    of   the    time   that   the   land    was 
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adversely  held  was  by  Wright  under  his  deed  from 
Rodgers,  which  deed  made  the  reservation,  there- 
fore, it  does  not  appear,  as  a  fact  of  record,  that 
the  defendant  has  held  possession  of  the  land  for 
seven  years  next  before  this  suit  was  brought,  under 
deed  purporting  to  convey  the  entire  estate  in  the 
land;  this  fact  not  affirmatively  appearing,  the 
defense   of   the   statute   of   limitations   must   fail. 

"  *  (3)  The  Court  erred  because  it  does  not  hold 
that,  as  a  matter  of  law,  the  possession  of  the  de- 
fendants was  consistent  with  complainant's  title,  and 
that  there  being  a  double  ownership  in  the  land,  no 
cause  of  action  could  accrue  in  his  favor  so  long 
as  the  owner  of  the  surface  only  exercised  his  legal 
rights.  The  statute  of  limitations  does  not  begin  to 
run  until  the  mineral  riorhts  in  the  land  were  in- 
vaded. ' 

''The  first  question  to  be  determined  is  whether 
petroleum  oil  is  included  within  the  language  of  the 
reservation   of   mines,    minerals   and   metals. 

"In  the  Century  Dictionary  petroleum  is  defined: 
'An  oily  substance  of  great  economical  importance, 
especially  as  a  source  of  light,  appearing  naturally 
oozing  from  crevices  in  rocks,  or  floating  on  the 
surface  of  water,  and  also  obtained  in  very  large 
quantities  in  various  parts  of  the  world  by  boring 
into   the    rock;    rock-oil.' 

"'Various  'opinions  have  been  expressed  concern- 
ing the  origin  of  petroleum,'  says  Prof.  S.  F.  Peck- 
ham,    in   the    American   Cyclopedia.'      'Until   quite   re- 
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cently  all  of  these  theories  were  based  upon  the 
assumption  that  it  had  been  derived  from  vegetable 
or  animal  organisms.  Some  have  supposed  that  it 
is  the  product  of  the  decomposition  of  woody  fibre, 
by  which  more  of  the  carbon  and  less  of  the  hy- 
drogen has  been  evolved  than  by  the  decomposition 
which  has  produced  coal.  Again,  it  has  been  sup- 
posed to  be  the  product  of  the  natural  distillation 
of  pyrbituminous  shales  and  coals.  Lesquereux  at- 
tributes it^  origin  to  the  partial  decompositicm  of  low 
forms  of  marine  vegetation.  Berthelot  has  advanced 
the  theory  that  by  the  complex  chemical  changes 
at  present  taking  place  in  the  interior  of  the  earth, 
petroleum  is  continually  set  free.  It  may  be  assumed 
that  petroleum  is  a  normal  or  primary  production 
of  the  decomposition  of  marine  or  vegetable  organ- 
isms, chiefly  the  former,  and  that  nearly  all  other 
varieties  of  bitumen  are  products  of  a  subsequent 
decomposition  of  petroleum,  differing  both  in  kind 
and  degree.  The  occurrence  of  petroleum  in  the 
lower  pala?ozoic  rocks  of  Pennsylvania  and  Canada, 
which  contain  no  traces  of  land  plants,  shows  that 
it  has  not  in  all  cases  been  derived  from  terrestrial 
vegetation,  but  may  have  been  formed  from  marine 
plants  or  animals,  an  opinion  further  strengthened  when 
we  find  in  the  rocks  of  the  tertiary  ao^e,  in  which  fos- 
sil  remains  of  the  higher  marine  animals  occur  in 
abundance,  a  petroleum  comparatively  rich  in  nitrogen.' 
It  is  shown,  also,  in  the  same  authority,  that  petro- 
leum   is    procured    by   a    process   of    mining — that   is, 
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by  the  sinking  of  wells.  It  is  said  the  productive 
wells  vary  greatly  in  depth.  In  some,  large  sup- 
plies have  been  afforded  at  sixty  and  seventy  feet, 
and  in  others  at  greater  depths  to  over  one  thousand 
feet.  It  is  said  that  most  of  the  oil  is  obtained 
from  wells  over  one  hundred  and  eighty  feet  deep; 
that  shallow  wells,  exhausted  by  pumping,  are  suc- 
cessfully made  to  yield  again  by  sinking  them  deeper; 
that  the  oil  is  found  at  several  zones  or  oil-produc- 
ing depths;  that  the  pumps  are  sunk  deeper  into 
the  well  as  the  supply  goes  down.'  And  he  con- 
tinues, '  It  is  observed  that  if  the  pumping  is  inter- 
rupted for  a  day  the  product  obtained  when  it  is 
renewed  will  be  water  which  is  more  or  less  salt. 
At  some  wells  the  flow  of  water  has  continued  dur- 
ing several  days'  pumping  before  the  oil  was  re- 
covered. This  never  seems  to  fail  entirely,  unless 
it  be  from  some  obstruction  arresting  the  flow,  and 
then  recourse  is  had  to  sinking  deeper  or  enlarging 
the  bore  of  the  hole.  Salt  water  commonly  comes 
up  with  the  oil,  and  is  separated  from  it  by  sUind- 
ing  in  the  vats  into  which  the  products  are  received. 
The  proportion  of  this  oil  is  very  variable,  and  the 
quantity  of  the  oil  pumped  from  a  single  well  is 
far  from  being  regular.  Sometimes  the  oil,  when 
first  struck,  rushes  up  with  great  violence,  by  rea- 
son of  the  car bu retted  hydrogen  gas  that  accompanies 
it.  This  produces  a  spouting  or  flowing  well,  from 
some  of  which  the  yield  has  been  more  than  one 
thousand     barrels    a    day    for    a    long    time;    but    the 
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quantity  gradually  diminishes  until  they  cease  to  be 
flowing  wells,  and  they  are  then  pumped.  In  a  few 
instances  the  oil  has  leaped  forth  with  such  violence 
as  to  be  beyond  control,  and  immense  quantities 
have  been  lost.  These  fountains  of  oil  have  some- 
times taken  fire,  producing  terrific  conflagrations  and 
presenting   scenes   of    appalling   grandeur.'" 

^  *  Clearly,  from  this  description  of  the  substance, 
it  could  not,  in  any  sense,  fall  under  the  terms 
metal  or  metallic.  The  question,  then,  to  be  deter- 
mined is:  Does  it  fall  within  the  term  <  mines  and 
minerals  ? '  " 

<*In  2  Rapalje  &  Lawrence's  Law  Dictionary,  821, 
it  is  said:  *In  the  most  general  sense  of  the  term, 
minerals  are  those  parts  of  the  earth  which  are  ca- 
pable of  being  got  from  underneath  the  surface  for 
the  purpose  of  profit.  The  term,  therefore,  in- 
cludes coal,  metal  ores  of  all  kinds,  clay,  stone, 
slate,  and  caprolites.  (Surface  means  that  part  of 
the  land  which  is  capable  of  being  used  for  agri- 
cultural purposes.  Midland  Rail  Co,  v.  Clieckley^ 
L.  R.,  4  Eq.,  19;  Rent  v.  GUI,  7  Ch.,  669; 
Attorney  General  v.  Tonihlin,  5  Ch.  D.,  762.)  A 
mine  is  a  work  for  the  excavation  of  minerals  by 
means  of  pits,  shafts,  levels,  tunnels,  etc.,  as  op- 
posed to  a  quarry  where  the  whole  excavation  is 
open.  While  unreserved,  minerals  form  part  of  the 
land,  and  as  such  are  real  estate.  When  severed, 
they    become   personal    chattels.' 

*«In     15     Am.    &    Eng.    Enc.     L.,    500,     the    fol- 


SEPTEMBER  TERM,  1897.  Ill 


Murray  v.  AUred. 


lowing  occurs:  *  Mineral  originally  signified  that 
which  is  obtained  from  a  mine,  from  underground 
mining  as  distinguished  from  that  which  is  quarried. 
The  term  is  not  limited  to  metallic  substances,  but 
includes  salt,  coal,  paint  stone  and  similar  sub- 
stances.' Citing,  on  '  the  last  point,  Ilavtwell  v. 
Camman,  2  Stockton's  Ch.  (N.  J.),  128  (S.  C, 
64   Am.    Dec,    448). 

'<In  that  case  the  question  was  whether  the  mineral 
stone  paint  passed  under  the  terms  <  mines  and  min- 
erals.' Upon  this  question  the  Court,  in  that  case, 
says:  *The  character  of  the  substance  of  stone  paint, 
as  the  witness  called  it,  is  given  .in  the  bill,  and 
the  correctness  of  the  description  there  given  is  ad- 
mitted in  the  answer  and  confirmed  by  the  evidence. 
It  is  a  substance  similar  in  general  appearance  to 
red  shale,  so  soft  as  to  be  easily  cut  with  a  knife 
when  first  excavated,  but  differing  in  appearance  from 
the  surrounding  earth.  It  is  found  in  regular  strata 
or  bowlders  of  different  sizes.  It  hardens  when  ex- 
posed to  the  air,  and  when  broken  up  and  ground, 
it  is  used  as  a  paint,  and  is  valuable  for  that  pur- 
pose. The  manner  in  which  it  is  procured  from 
the  earth,  and  its  particular  location  below  the  sur- 
face, are  particularly  described  by  a  witness  who 
was  the  foreman  in  carrying  on  the  works.  They 
commenced  working  in  an  old  shaft  which  had  been 
used  for  raising  copper  ore.  As  they  proceeded  with 
the  excavation,  the  depth  of  the  paint  stone  was 
about    one    foot    in    eight     or    ten,    perhaps    a    little 
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more.  At  the  point  of  the  pit  opposite  to  the  side 
at  which  the  excavation  was  commenced,  the  paint 
stone  was  from  eighteen  to  twenty  feet  from  the 
surface  of  the  earth.  The  work  was  carried  on  bv 
making  regular  mine  shafts  of  timber,  one  of  which 
was  extended  about  fifty-six  feet  in  length,  and  pen- 
etrated about  twelve  feet  into  the  mountain  bevond 
the  open  pit;  others  were  made  very  similar  in  char- 
acter. The  stratum  of  paint  stone,  in  the  largest  pit 
was  found  to  vary  from  six  to  fifteen  feet  in  thick- 
ness. The  stratum  was  uniform,  increasing  in  thick- 
ness as  pi'ogress  was  made  into  the  mountain.  It 
does  not  crumble,  like  red  shale,  but  comes  off 
in  square  pieces.  It  is  ground  in  a  mill,  and 
is  fit  for  use  as  a  paint  by  mixing  it  with 
oil.  Its  value  is  from  $20  to  $30  per  ton. 
Prof.  Doremus  is  the  onlv  scientific  witness  exam- 
ined.  He  says:  ''It  may  be  called  an  argillaceous 
sandstone,  alumina  and  silica  being  the  prominent 
ingredients;  it  is  not  an  ore  of  iron.  This  comes 
under  the  head  of  argillaceous  rocks.  I  wish  to 
distinguish  these  classes  from  ores  or  metalliferous 
rocks.  The  position  of  this  paint  material  as  it 
lies  in  the  mountain  is  not  in  veins,  but  is  in  strata. 
The  extracting  of  this  material,  as  I  saw  it  there, 
would    not   be   called  mining.'" 

'''The  analvsis,'  the  Court  continues,  'onlv  es- 
tablishes  the  fact  that  it  is  not  a  metalliferous  ore. 
If  the  terms,  mines  and  minerals,  used  in  the  deed, 
could,    by   any    fair   construction,    be    confined    to    me- 
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tallic  substances,  the  question  involved  would  be  of 
easy  solution;  for  the  metallic  property  found  in 
this  paint  stone  is  so  small  that,  for  the  purpose 
of  extracting  the  metal,  it  is  of  no  value.  But  I 
do  not  think  the  terms  should  he  confined  to  the 
metals  or  metallic  ores.  I  cannot  doubt  if  a  strata 
of  salt  or  even  a  pit  of  coal  had  been  found,  they 
would  have   passed   under   this   grant. 

'<<Can  this  stone  paint,  then,  be  fairly  and  nat- 
urally embraced  in  the  term  mineral?  It  is  a  body 
which  is  destitute  of  organism,  and  which  naturally 
exists  within  the  earth.  It  is  below  the  surface, 
distinguished  from  the  ordinary  earth.  It  is  in 
strata,  and  is  acquired  by  ordinary  means  of  mining. 
Also,  Professor  Doremus  says  that  it  is  not  in  veins, 
but  in  strata,  and  that  he  would  not  call  the  mode 
of  extracting  it  mining,  yet  this  test  of  it  would 
exclude  salt  from  the  class  of  minerals,  for  salt,  too, 
is  found  in  strata,  and  not  in  veins,  and  is  obtained 
by  shafts,  and  by  the  same  mode  of  operation  by 
which  this  matter  is  excavated  from  the  earth.  It 
is  valuable  for  its  mineral  properties,  and  by  a 
cheap  and  easy  process  of  grinding  is  converted  into 
a  merchantable  article  adapted  to  the  mechanical  and 
ornamental  arts.  It  is  embraced  in  the  definition 
given  by  men  of  science  to  the  term  mineral.  In 
Bakewell's  Mineralogy,  p.  7,  it  is  said,  'The  term 
mineral  in  common  life  is  generally  applied  to  de- 
note substances  dug  out  of  the  earth  or  obtained 
from  mining.'      In  Cleveland's    Mineralogy,   p.    1,   the 
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definition  is  given  thus:  *  Minerals  are  those  bodies 
which  are  destitute  of  organism,  and  which  naturally 
exist  within  the  earth  or  its  surface.'  My  conclu- 
sion is  that  this  paint  stone  passed  by  the  grant, 
and  that  the  defendants  have  the  right  to  excavate 
and  use  it,   and  convert  the  same  to  their  own  use.' 

"In  a  note  to  the  case  of  Dunham  v.   Kirkpat7HCj 
appearing    on    page    698    of    47   Am.    Rep.,    the   fol- 
lowing   appears:      *  Freestone    is    a    mineral   within    a 
reservation  in  a  deed.      Bell  v.    Wilson^  L.   R.,   1  Ch., 
303.      Coal    oil    is    a     'mineral    product.'       Thompson 
V.    Noblcy    3    Pittsb.,    201.       Petroleum    is  a  'mineral, 
and    a    part    of    the   realty.'       Stoughtoyi's   App,^    88 
Pa.   St.,  198.      Coal  is  a  'mineral.'      Henry  v.   Lowe^ 
73    Mo.,    96.      In    Tucker   v.   Linger^    Eng.   Ct    App., 
46     L.     T.     (N.     S.),     894,     it     was    held    that    flint 
stones,   turned  up   by  the   plow  in   the  course   of   hus- 
bandry,   were    'minerals'    within   a   reservation    to    the 
lessor  of  '  mines   and  minerals,   and   quarries  of   stone, 
brick-earth    and    gravel    pits.'      This    holding    was   af- 
firmed   by   the   House    of  Lords.      8    App.    Cas.,    508. 
In    RosH   V.    Walnnia?},   14    M.    &    W.,   859,   the    Court 
said    that    the    word,    '  though    more  frequently  applied 
to   substances   containing   metals,    in    its    proper    sense, 
includes     all     fossil     bodies     or     matters     du«r     out    of 
mines.'       And    in    David    v.    Roptr^    3    Drew.,   294,   it 
was    restricted   to    such     products    as     are    worked    by 
means   of    mines.       More    recently,    however,    in    IText 
V.     GiU^   L.    R.,   7    Ch.   App.,   699,   the    natural    niean- 
mg   of    the    term    was    said    to    be:     "Every    substance 
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which  can  be  got  from  underneath  the  surface  of 
the  earth  for  the  purpose  of  profit."  Again,  it  has 
been  held  to  include  beds  of  china  clay,  while  on 
the  other  hand,  freestone,  quarries  of  limestone  and 
clay  and  sand,  respectively,  have  been  decided  not 
to  be  'minerals.'  In  He  Dudley'' s  Settled  Estates^  Ch. 
Div.,  it  was  held  that  a  lease  of  salt  works,  where 
the  brine  was  pumped  from  the  earth  and  was  made 
into   salt,    was   not  a   lease   of   minerals.' 

''In  the  case  of  Williamson  v.  Jones  (W.  Va.), 
reported  in  25  L.  R.  A.,  222,  the  following  lan- 
guage is  used  by  Mr.  Justice  Holt:  'The  author- 
ities now  very  generally — universally,  so  far  as  1  have 
examined  them — hold  petroleum  to  be  a  mineral,  and 
as  much  a  part  of  realty  as  timber,  coal,  or  iron 
ore,  except  that,  in  proper  cases,  its  mobility  as  a 
subterranean  liquid  must  be  taken  into  consideration, 
as  in  the  case  of  salt  water,  etc.  The  Courts  of 
the  State  of  Pennsylvania  have  had  many  cases,  some 
involving  rights  of  great  value,  in  which  the  point 
arose,  and  have  examined  the  question  thoroughly, 
considering  it  with  great  care  with  reference  to  its 
being  property  where  it  is  found,  and  its  character 
and    nature   in   general   as   property.' 

•''Oil  is  a  mineral,  and,  being  a  mineral,  is  a 
pail  of  the  realty.'  Fimck  v.  Ilaldeman  (1866),  53 
Pa.,    229,    249. 

"In  the  case  of  WiHtnwr eland  cfc  Camhria  Natural 
Gas  Co.  V.  DeWitt,  5  L.  R.  A.,  731  (130  Pa., 
235),    the   Master  said:    'Gas   is   a   mineral,    and  while 
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in  situ  is  a  part  of  the  land,  and  therefore  posses- 
sion of  the  land  is  possession  of  the  gas.'  After 
quoting  this,  the  Court  said:  'This  deduction  must 
be  made  with  some  qualifications.  Gas,  it  is  true, 
is  a  mineral  with  peculiar  attributes  which  require 
the  application  of  precedents  arising  out  of  ordinary 
mineral  rights,  with  much  more  careful  consideration 
of  the  principles  involved  than  the  mere  decision. 
Water  is  also  a  mineral,  but  the  decisions  in  ordi- 
nary cases  of  mining,  etc.,  have  never  been  used  as 
unqualified  precedents  in  regard  to  flowing,  or  even 
percolating,  waters.  Water  and  oil,  and  still  more 
strongly,  gas,  may  be  classed  by  themselves,  if  the 
analogy  be  not  too  fanciful,  as  minerals  fercB  naturcB. 
In  common  with  animals,  and  unlike  other  minerals, 
they  have  the  power  and  tendency  to  escape  with- 
out the  volition  of  the  owner.  Their  fugitive  and 
wandering  existence  within  the  limits  of  a  particular 
tract,  is  uncertain,  as  said  by  Chief  Justice  Agne\^, 
in  Broion  v.  Vandergrift,  80  Pa.,  147,  148.  They 
belong  to  the  owner  of  the  land,  and  are  a  part  of 
it  so  long  as  they  are  on  or  in  it,  and  are  subject 
to  his  control;  but  when  they  escape  and  go  into 
other  lands,  or  come  under  another's  control,  the 
title   of  the   former   owner   is   gone.' 

'*We  have  found  only  one  authority  opposed  to 
the  conclusion  that  petroleum  is  a  mineral.  That  is 
the  case  before  referred  to  of  Dunham  v.  KiThpat' 
Tick,  101  Pa.  St.  Rep.,  36  (S.  C,  47  Am.  Rep., 
696).      The  great  weight  of  authority  is  not  only  op- 
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posed  to  that  case,  but  it  seems  to  us  to  proceed 
upon  false  principles.  The  ground  of  the  decision  as 
stated  in  the  opinion,  is  that,  by  the  bulk  of  man- 
kind, nothing  is  considered  as  mineral  except  such 
things  as  be  of  metallic  nature — such  as  gold,  silver, 
copper,  lead,  etc.  That  in  the  popular  estimation, 
petroleum  is  not  regarded  as  a  mineral  substance  any 
more  than  is  animal  or  vegetable  oil,  and  that  it 
could  only  be  classified  as  such  in  the  most  general 
and  scientific  sense.  So,  in  the  light  of  this  assumed 
general  view  of  the  bulk  of  mankind,  petroleum  was 
held  not  to  fall  within  a  reservation  as  to 'minerals. 
We,  think,  however,  that  the  true  meaning  of  the 
word  mineral,  as  well  as  its  meaning  among  the  bulk 
of  mankind,  must  be  determined  from  dictionaries  and 
other  similar  authorities.  We  do  not  think  that  the 
bulk  of  mankind  could  be  regarded  as  holding  that 
the  word  mineral  applied  only  to  metals.  This  case 
seems  to  be  opposed  in  principle  by  the  later  case 
of  Gill  V.  Weston,  110  Pa.  St.  Rep.,  313,  where 
petroleum  was  held  to  be  a  mineral  substance,  in 
construing  the  Pennsylvania  Act  of  1855,  concerning 
the  mortgaging  of  terms  on  mining  lands.  The  Court 
said  in  that  case,  'It  is  a  mineral  substance  obtained 
from  the  earth  by  the  process  of  mining,  and  land 
from  which  it  is  obtained  may,  with  propriety,  be 
called    mining  lands.' 

' '  In  the  light  of  these  authorities,  we  are  bound 
to  hold  that  petroleum  is  a  mineral,  and  that  it 
falls   within   the  terms  of  the  reservation  in   the   deed 
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referred  to  in  the  foregoing  ease.  The  same  is  true 
of  natural  gas.  We  are  of  the  opinion  that  the 
first  assignment  of  error,  therefore,  is  well  taken. 
We  are  of  the  opinion,  also,  that  the  second  assign- 
ment of  error  is  well  taken.  To  resolve  the  point 
raised  by  this  assignment  of  error,  we  must  con- 
strue the  agreed  state  of  facts.  From  this  state  of 
facts,  it  appears  that  Rodgers  conveyed  the  land 
with  the  mineral  reservation  on  the  twenty-fourth 
day  of  October,  1853,  to  Mathias  Wright,  and  that 
Wright  conveyed  the  land  by  general  warranty  deed, 
without  any  reservation,  to  some  third  party,  and 
then  it  passed  through  a  series  of  conveyances  to 
Jas.  A.  Allred;  but  the  date  of  the  deed  made  bv 
Wright  is  not  given,  nor  the  date  of  any  other 
deed,  nor  how  long  Allred  held  after  Wright's 
deed.  It  thus  does  not  appear  from  the  agreement 
that  there  was  seven  years'  adverse  possession  from 
the  date  of  the  deed  of  Matbias  Wright.  The 
agreement  is  that  Allred  and  those  under  whom  he 
claims  have  been  in  the  actual,  open,  and  notorious 
possession  of  the  land,  under  color  of  title,  for  more 
than  seven  years,  cljiiming  adversely  to  the  world 
to  the  extent  of  their  title  papers,  which  definitely 
identify  the  land  intended  to  be  conveyed.  Within 
the  expression,  'those  under  whom  he  claims,'  is 
not  only  included  Wright,  but  Rodgers.  Therefore, 
it  is  impossible  to  say  that  there  was  seven  years 
of  adverse  possession  from  the  deed  made  by  Wright 
to    the    third    person    forward. 
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*'We  are  of  the  opinion,  also,  that  the  third  assign- 
ment of  error  is  well  taken.  In  mineral  lands  the 
surface,  as.  adapted  to  cultivation,  may  be  separated 
from  the  right  to  dig  under  its  surface  for  ore, 
and  one  person  may  hold  one  of  these  rights,  while 
another  holds  the  right  of  the  other.  Sher^rod  v. 
Chadwicky  8  Iowa,  463;  Caldwell  v.  Fultmi^  31  Pa. 
St.  Rep.,  476.  So,  the  possession  of  the  soil  by 
the  owner  for  the  purpose  of  tillage,  gives  him  no 
possession  of  the  gas  under  the  surface,  or  of  the 
other  minerals.  Westmoreland  v.  DeWitt  (Pa.),  18  L. 
R.  A.,  731;  Chartier'^8  Black  Coal  Co,  v.  Mellan  (Pa.), 
18  L.  R.  A.,  702.  In  this  case  it  is  said:  'The 
mining  of  coal  and  other  minerals  is  constantly  de- 
veloping new  questions.  Formerly  a  man  who  owned 
the  surface  owned  it  to  the  center  of  the  earth; 
now  the  surface  of  the  land  may  be  separated  from 
the  strata  underneath  it,  and  there  may  be  as[jmany 
diflferent  owners  as  there  are  strata.  Llllihridge  v. 
Lackmoann  Coal  Co,,  143  Pa.,  293  (13  L.  R.  A., 
627).  ...  In  the  early  days  of  the  common 
law,  the  attention  of  buyers  and  sellers,  and  there- 
fore the  attention  of  the  Court,  was  based  upon  the 
surface  proper,  and  who  owned  the  surface  owned 
all  that  grew  upon  it  and  all  that  was  buried  be- 
neath it'.  His  title  extended  to  the  clouds  and  down- 
ward to  the  center  of  the  earth.  The  .value  of  his 
estate  lay,  however,  in  the  arable  qualities  of  the 
surface,  and,  with  rare  exceptions,  the  income  of  it 
was   agriculture.      The    comparatively   recent    develop- 
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ment  of  the  science  of  geology  and  mineralogy, 
and  the  multiplication  of  mechanical  devices  for 
penetrating  the  earth's  crust,  have  greatly  changed 
the  uses  and  the  values  of  •  lands.  Tracts  that 
were  absolutely  valueless,  so  far  as  the  surface 
was  concerned,  have  become  to  be  worth  many 
times  as  much  per  acre  as  the  best  farming 
lands  in  the  commonwealth,  because  of  the  rich  de- 
posits of  coal  or  iron,'  or  oil  or  gas,  known  to 
underlie  them  at  various  depths.  These  deposits, 
however,  are  sometimes  found  beneath  well  cultivated 
farms,  so  that  the  surface  has  a  large  market  value 
apart  from  the  value  of  deposits  of  coal  or  iron 
or  other  minerals  under  it.  In  such  cases,  the 
owner  is  rarely  able  to  utilize  the  lower  strata  of 
wealth j- to  which  he  has  title,  and,  for  this  reason, 
he  sells  them  to  some  person  or  corporation  to  be 
mined  and  to  be  moved.  So  it  often  happens  that 
the  owner  of  a  farm  sells  the  land  to  one  man,  the 
iron  or  oil  or  gas  to  another,  giving  to  each  pur- 
chaser a  deed  or  conveyance  in  fee  simple  for  his 
particular  deposit  or  stratum,  while  he  retains  the 
surface  for  cultivating  purposes  precisely  as  he  held 
it  before.  The  Severance  is  complete  for  all  legal 
and  practical  purposes.  Each  of  the  separate  layers 
or  strata  becomes  a  subject  of  taxation,  of  incum- 
brance,   levy,  and   sale,  precisely  like   the   surface.'  " 

The  result  is  that  the  decree  of  the  Chancellor 
must  be  reversed  with  costs,  and  a  decree  entered  here 
aflSrming  the  decree  of  the  Court  of  Chancery  Appeals 
for   the   complainant   in   accordance   with   this   opinion. 


SEPTEMBER  TERM,   1897.  121 


star,  etc.,  Association  v.  Woods. 


Star,   etc.,   Association   v.  Woods. 

{Knoxville.      November    24,    1897.) 

1.  Building  and  Loan  Associations.     Usurious  locms. 

Doctrine  reaffirmed  that  loans  made  by  a  building  and  loan  asso- 
ciation to  its  members  at  a  fixed  premium  in  excess  of  the  legal 
rate  of  interest,  without  free  and  competitive  bidding,  are 
usurious.     [Post,  p.  123.) 

Cases  cited  and  approved:  Post  v.  Association,  97  Tenn.,  408;  Mc~ 
Canlej  v.  Association,  97  Tenn.,  421. 

2.  Same.     Usury  not  recoverable. 

A  building  and  loan  association,  that  has  acted  in  good  faith  and 
without  suspicion  of  the  illegality  of  its  action,  cannot  be  held, 
especially  after  its  insolvency,  for  usury  collected  from  its  bor- 
rowing member,  who,  after  having  fully  discharged  his  debt 
to  the  association  and  voluntarily  withdrawn  from  membership 
therein,  and  received  from  the  association  the  full  withdrawal 
value  of  his  shares,  seeks  to  recover  part  of  the  usury  collected 
from  himself  and  others  that  went  to  make  up  the  withdrawal 
value  of  his  own  shares.     (Post,  pp^  124-126.) 

Cases  cited:  Turney  v.  Bank,  5  Hum.,  406;  71  Miss.,  630;  63  Ga., 
373;  19  W.  Va.,  792;  89  N.  C,  37. 

Code  construed,  }  3504  (S.);  {  2712  (M.  &  V.);  J  1955  (T.  &  S.). 


FROM    KNOX. 


Appeal   from  the  Chancery  Court  of   Knox  County. 
H.  B.  Lindsay,   Ch. 
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Green   &   Shields  for   Association. 

4 

Noble   Smithson   for   Woods. 

Beard,  J.  The  complainant  is  a  building  and 
loan  association  regularly  organized  under  the  laws 
of  this  State.  The  defendant,  Woods,  was  a  share- 
holder in  the  association,  and,  as  such,  borrowed 
from  it  $2,500.  Thereafter  he  paid  to  it  in  monthly 
installments  the  premium  charged  for  the  loan,  as 
well  as  interest  upon  it  at  the  rate  of  six  per  cent, 
per  annum.  These  payments  he  continued  to  make 
for  a  number  of  years,  when  he  returned  to  the 
association  the  exact  sum  which  he  had  originally 
received,  and  took  up  the  note  executed  by  him  at 
the  time  of  the  loan.  While  thus  its  debtor,  he  at 
the  same  time  carried  his  stock  in  the  company, 
paying  monthly  the  dues  which  accrued  upon  it. 
This  he  did  for  about  twelve  months  after  he  had 
discharged  his  debt,  and  then,  as  was  his  right  under 
the  law  of  the  association,  he  turned  over  his  shares 
of  stock  to  it,  and,  upon  a  settlement,  received  from 
it  the  sum  of  §742,  which  was  paid  by  it  and  re- 
ceived by  him  as  their  surrender  value.  The  state- 
ment upon  which  this  settlement  was  made  was  as 
follows: 

Dues  paid «675  00 

Deduct  therefrom  one-sixth  expense  fund 112  50 

Leaving  balance  of §503  50 

Add  eight  per  cent,  of  apportioned  profits 179  50 

Total  amount  paid  Woods  on  withdrawal $743  00 
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These  profits  of  which,  upon  apportionment,  this 
withdrawing  member  received  so  large  a  share,  were 
from  a  fund  which  the  association  had  accumulated 
from  interest  and  premiums  paid  by  its  shareholders 
(among  them  the  defendant)  on  loans  which  it  had 
from   time   to   time   made  to   them. 

So  far  as  the  record  discloses,  no  complaint  was 
made  by  the  defendant,  Woods,  at  the  time,  that  he 
did  not  get  full  value  for  his  stock,  nor  does  he 
now  insist  that  any  advantage  was  taken  of  him  in 
the  settlement.  On  the  contrary,  if  he  is  right  in 
his  present  contention,  then,  as  a  matter  of  fact, 
upon  the  agreed  statement  on  which  this  cause  was 
tried,  he  received,  as  its  result  from  the  complain- 
ant company,  at  least  $235.75  more  than  his  stock 
was  worth,  and  to  this  extent  the  association,  rather 
than  the  defendant,    was  the  victim  of   the  settlement. 

Some  time  thereafter,  in  Post  v.  B.  c6  Z.  A., 
97  Tenn. ,  408,  and  in  McCauley  v.  B,  cfe  Z.  ^., 
7^.,  421,  it  was  held  by  this  Court  that  loans  made 
by  a  building  and  loan  association  at  a  fixed  pre- 
mium, in  excess  of  the  legal  rate  of  interest,  with- 
out free  and  competitive  bidding,  were  usurious.  As 
the  loan  to  Woods  was  in  this  category,  upon  being 
advised  of  this  holding,  he  instituted  an  action  to 
recover  the  monthly  premiums  paid  by  him  on  his 
loan,  upon  the  ground  that  they  constituted  usury. 
In  the  meantime,  the  association  having  become  in- 
solvent, its  aflfairs  passed  into  the  hands  of  a  re- 
ceiver.     Assuming    its    defense   to    be   embarrassed    at 
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law,  this  bill  was  filed.  The  matters  at  issue,  upon 
an  agreed  statement  of  fact,  were  passed  on  by  the 
Chancellor.  His  decree  being  unsatisfactory  to  both 
parties,  the  case  was  appealed.  The  Court  of  Chan- 
cery Appeals  having  heard  the  cause,  sustained  the 
contention  of  complainant  that  the  settlement  made  by 
the  association  with  Woods,  upon  the  facts  heretofore 
stated,  was  conclusive  on  him,  and  therefore  dismissed 
his  cross  bill,  by  which  he  sought  to  recover  the 
sum    claimed    by    him   to    be   usury. 

We  entirely  agree  with  that  Court  in  its  dispo- 
sition of  this  cause.  It  is  true  we  have  held  on 
more  than  one  occasion  that  there  is  a  ^'distinction 
well  settled  between  the  borrower's  relation  to  the 
association  as  a  borrower  and  as  a  stockholder," 
yet  while  not  '*  indissolubly  connected,"  we  have 
recognized  that  the  ''one  is  clearly  dependent  on 
the  other."  Post  v.  B,  db  L,  A,,  supra.  It  is 
also  true  that,  under  our  statute,  usury  paid  may 
be  recovered  by  the  borrower  or  his  representative 
from  the  party  receiving  it  (Shannon's  Code, 
§  3504);  and,  further,  that  as  a  general  rule,  a 
settlement  of  the  debt  not  only  does  not  .preclude 
an  action  for  its  recovery,  but,  on  the  contrary,  is 
a  condition  precedent  to  its  maintenance.  Tui^ey  v. 
State   Bank,    5    Hum.,    406. 

But  w^  are  not  dealing  now  with  the  ordinary 
case  of  lender  and  borrower,  whei*e,  though  each  is 
a  participant  in  an  agreement  inhibited  by  the  stat- 
ute,   yet  out    of    tender    consideration    for   the   latter^ 
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the  law  will  not  hold  him  as  in  pai^i  delicto  with 
the  usurer.  But,  rather,  there  is  presented  in  this 
record,  that  of  a  party,  who,  as  borrower  and 
shareholder,  has  dealings  with  a  building  and  loan 
association,  as  do  others  of  its  members  for  a  series 
of  years,  upon  terms,  so  far  as  we  can  see,  satis- 
factory to  all,  and  without  suspicion  upon  the  part 
of  any  that  these  dealings  in  any  respect  were 
ultra  vh*es^  and  who,  having  already  discharged  his 
debtor  obligation,  voluntarily  withdraws  from  mem- 
bership and  receives  from  the  association,  in  full  set- 
tlement of  all  claims  against  it,  a  sum  of  money 
that  includes  his  interest  in  the  profits  of  a  joint 
enterprise,  which,  for  the  purpose  of  maintaining  his 
present  claim,  he  now  insists  were  largely  earned 
from  usurious  dealings  with  himself  and  others. 
Though,  by  his  settlement,  he  has  finally  merged 
whatever  claims  he  had  had  as  borrower  in  his  re- 
lation as  shareholder,  and  then  has  voluntarily  sev- 
ered that  relation,  yet  he  now  comes  and  asks  the 
Court  to  disregard  this  settlement,  restore  his  claim 
as  borrower  and  give  him  a  decree  for  the  full 
amount  of  usury  he  paid,  notwithstanding  he  is 
already  a  large  beneficiary  of  the  fund  into  which 
it  was  carried  by  the  association.  Such  a  claim  is 
not  within  the  spirit  of  §  3504  of  the  (Shannon's) 
Code.  It  is  altogether  lacking  in  merit,  and 
should  be  repelled  ex  (Bqjto  et  bono,  Natchez  v. 
B.  i&  Z.  A, J  71  Miss.,  630;  Pattison  v.  Albany 
B,    <6    L.    A.,    63    Ga.,    373;     Heigh    v.     U.    6\    B. 
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(&   A.,    19    W.    Va.,    792;    Dickinson   v.    Raleigh^    89 
N.    C,    37. 

The   decree   of   the   Court   of   Chancery   Appeals   is 
affirmed. 


Justice  Wilkes  dissents  from  so  much  of  this 
opinion  as  holds  that  the  usury  paid  by  Woods  was 
not   recoverable. 
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Lenoir  Car  Co.    v.    Smith. 

{Knoxville.     November    24,    1897.) 

Witness.    Officer  of  corporation  not  subject  to  rule. 

The  officer  of  a  corporation  charged  with  the  duty  of  loolting 
after  its  interests  on  the  trial  of  a  cause  in  which  he  is  a  wit- 
ness, is  exempt  from  the  operation  of  the  rule  excluding  wit- 
nesses under  the  statutory  exception  in  favor  of  parties. 

Act  construed:  Acts  1871,  Ch.  107. 

Code  construed^  §  5599  (S.);  §  4566  (M.  &  V.). 

Case  cited:  Wisener  v.  Maupin,  2  Ba^.,  356. 


100  ml 
tllQ22S| 


FROM    LOUDON. 


Appeal    in    error    from    Circuit   Court    of    Loudon 
County.      John   J.    Blair,    J. 


Chambers,     McQueen    &     Nichols     and 
Sanford   &  Tyson   for    Lenoir   Car   Co. 


Lucky,  • 


A.  S.  Henderson,  G.  W.  Fox  anJi  J.  E.  Cassady, 
and  Washburn,  Pickle   &  Turner   for   Smith. 

Beard,  J.  On  the  trial  of  this  case,  the  Cir- 
cuit Judge  was  asked  by  plaintiflF  in  error  to  except 
from  the  operation  of  the  rule  excluding  witnesses, 
which    was    invoked    and    enforced,    an    officer   of  '  the 
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corporation  whose  testimony  was  important,  as  bear- 
ing on  the  issues  involved,  and  yet  whose  presence 
during  the  trial  was  essential  to  the  proper  presen- 
tation of  its  case.  This  the  Court  declined  to  do, 
and  when  the  officer  was  subsequently  offered  as  a 
witness,  with  an  affidavit  showing  the  character  ol 
his  testimony,  the  trial  Judge  refused  leave  for  him 
to  testify. 

In  2  Bax.,  356,  it  had  been  held  that  parties 
were  equally  subject,  with  other  witnesses,  to  be  put 
under  the  rule.  This  case  led,  no  doubt,  to  the  pas- 
sage of  the  Act  (Ch.  107  of  the  Acts  of  1871) 
found  carried  substantially  into  the  Code  (Shannon^ s), 
at  §  5599.  This  section  is  placed,  and  properly,  in 
the  article  of  the  Code  entitled  *  ^  Competency  of 
Witnesses,"  and  is  as  follows:  *<  Nothing  in  any  sec- 
tion of  this  article  shall  be  so  construed  as  to  re- 
quire parties,  or  either  of  them,  to  be  put  under 
the  rule,  when  witnesses  in  any  cause  in  which  the 
rule   has   been   applied   for   and   granted." 

It  is  true  that  it  was  the  corporation  which  was 
a  party  to  the  present  litigation,  yet,  if  the  view 
maintained  by  the  trial  Judge  is  correct,  and  the  letter 
of  the  statute  is  to  be  adhered  to,  corporations  will 
be  excluded  from  its  benefits  altogether..  They  can 
only  be  present  by  their  representatives,  and  if  it 
be  that  they  are  not,  and  adversary  parties  are,  en- 
titled to  exemption  from  the  rule,  it  is  apparent 
that  the  statute  will  operate  with  inequality,  and 
often   with   great   unfairness.      We   see   no   reason   for 
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adopting  a  construction  which  would  work  such  par- 
tial results.  We  hold,  therefore,  that  the  oflScer  of 
a  corporation,  charged  with  the  duty  of  looking 
after  its  interests  in  a  pending  trial,  falls  within  the 
spirit   of  the   Ad;   in   question. 

For  error  in  this  regard,  and  for  other  errors 
pointed  out  orally,  this  case  is,  reversed,  and  re- 
manded  for   a   new   trial. 

16  P— 9 
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Railroad  v.  Phillips. 
{Knoxville.      November   30,    1897.) 

Railroad.    Not  liable  for  injury  to  horse. 

No  recovery  can  be  had  for  injuries  sustained  by  a  horse  in 
crossing*  over  a  railway  trestle,  in  front  of  a  train,  where  the 
train  stopped  before  reaching*  the  trestle,  and  the  fireman 
tried  to  drive  the  horse  from  the  track,  but  it  ran  over  the 
trestle  instead. 

Cases  cited:  Holder  o).  Railroad,  11  Lea,  176;  Richardson  v.  Dun- 
can, 2  Heis.,  220;  Lyons  v.  Stills,  97  Tenn.,  514;  Fink  v,  Evans, 
95Tenn.,413. 


FROM     JAMES. 


Appeal    in    error    from    Circuit    Court    of    James 
County.      J.  G.    Parks,  J. 

Traynor  &   Smith    and    Jourolmon,    Welcker    & 
Hudson   for   Railroad. 

J.    P.    Parker   for   Phillips. 

Wilkes,  J.  Phillips  sued  the  railway  company 
because  his  mare  was  injured.  On  the  trial  in  the 
Court  below  the  cause  was  heard  before  the  Court 
without  a  jury  upon  an  agreed  statement  of  facts, 
and  a  judgment  was  rendered  for  $30.  From  the ' 
agreed  statement  of  facts  it  appears  that  the  track 
of    the    company    passes    through    a    field    where    the 
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mare  was.  She  came  upon  it  when  a  freight  train 
was  approaching,  on  a  down  grade.  Instead  of 
crossing  the  track,  as  she  had  the  opportunity  to 
do,  the  animal  ran  down  the  track  in  front  of  the 
engine.  The  whistle  was  sounded,  /the  bell  was 
rung,  and  the  brakes  were  applied.  The  mare  con- 
tinued on  the  track,  out  of  the  field  into  a  wood- 
land, and  came  to  an  open  bridge  or  trestle  cross- 
ing a  creek.  This  bridge  was  not  floored,  and  was 
constructed  of  stringers  and  crossties  and  track. 
When  the  mare  reached  this  trestle  she  stopped,  but 
remained  on  the  track,  which  was  at  that  point  on 
an  embankment  some  six  feet  high.  The  engine 
and  train  had  already  stopped  120  yards  distant,  and 
was  awaiting  the  pleasure  and  future  movements  of 
the  mare.  It  was  a  through  train,  and  couQsel  in- 
forms us  was  engaged  in  interstate  commerce.  It 
became  necessary  therefore  to  devise  some  means  by 
which  the  train  could  run  over  the  bridge  without,  at 
the  same  time,  running  over  the  mare.  The  fireman, 
in  order  to  solve  the  diflSculty,  left  his  engine,  and 
walked  down  the  road,  on  the  side  of  the  track,  out- 
side the  crossties,  towards  the  mare,  hoping  to  per- 
suade or  compel  her  to  leave  the  track,  and  allow 
the  train  to  proceed.  When  he  approached  near  to 
her,  she  ran  over  the  bridge,  stepping  sometimes  on 
the  ties  and  sometimes  on  the  vacant  spaces  between 
them.  She  made  the  passage,  and  still  continued  on 
the  track  until  she  came  to  another  bridge,  where 
she    again    stopped,     in    a    hesitating    manner.       The 
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fireman  then  made  a  circuit  around  the  animal,  and 
by  some  means  succeeded  in  getting  her  off  the 
track,    and   the   train   proceeded. 

It  is  agreed  that,  in  crossing  the  bridge,  the 
mare  was  injured  to  the  extent  of  $30.  It  is  also 
agreed  that  the  railroad  used  all  the  statutory  pre- 
cautions, and  plaintiff  states  that  he  makes  no  claim 
for  damages  because  the  track  was  not  fenced.  This 
is  the  case  as  presented  by  the  agreed  statement  of 
facts,  but  when  we  examine  the  briefs  of  attorneys 
we  find  much  that  is  not  in  the  record.  The  learned 
counsel  for  the  railroad  company  contends  that  the 
mare  inflicted  the  injuries  upon  herself,  and  that 
they  were  not  caused  by  the  railroad.  He  insists 
that  the  proximate  cause  of  the  injury  was  the  de- 
termination of  the  mare  to  cross  the  bridge,  when 
she  might  much  more  readily  have  gone  down  the 
six-foot  embankment,  and  been  safe;  that  she  was 
guilty  of  the  grossest  contributory  negligence,  in  her 
efforts  to  cross  the  bridge,  in  stepping  on  the  vacant 
spaces  between  the  ties,  and  not  on  the  ties  them- 
selves. It  is  insisted  that  the  railroad  did  all  it 
could  to  prevent  injury;  that  the  fireman  approached 
the  animal  in  a  quiet,  peaceable,  undemonstrative  man- 
ner, and  with  the  best  of  intentions;  that  it  was  in 
January,  the  weather  was  cold,  and  the  fireman  could 
not  be  expected  to  wade  the  creek  in  order  to  get 
around  the  animal,  and  prevent  her  from  crossing 
the  trestle;  and,  besides,  such  a  proceeding  would 
have   caused   delay,    interfered   with   the  commerce   be- 
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tween  the  States,  and  exposed  the  train  to  be  run 
into   front   or   rear,    or   both,    by   other   trains. 

It  is  argued  that  common  observation  teaches  that 
a  horse  will  not  cross  an  open  trestle,  and  that  an 
elephant  will  not  cross  a  bridge  even  when  it  is 
floored,  and,  the  horse  being  the  most  intelligent  of 
the  dumb  animals,  the  fireman  had  a  right  to  pre- 
sume it  would  leave  the  track  down  the  embankment, 
instead  of  attempting  a  trapeze  performance  in  mid- 
air. It  is  also  said  by  counsel,  as  an  evidence  of 
the  fireman's  good  faith,  that  when  he  saw  the  ani- 
mal cross  the  first  trestle,  and  come  to  the  second 
and  hesitate,  that  he  then  went  entirely  around  her 
and  enjoined  her  from  going  over  the  second  one, 
and  it  is  insisted  that  government  by  injunction  in 
such   a   case   is   legitimate   and   proper. 

The  counsel  for  the  plaintiff  insists,  however,  that 
the  fireman  knew  that  the  general  course  of  the 
mare  was  along  the  track,  and  that  she  was  fright- 
ened, and  common  sense  dictated  that  he  should  get 
off  the  track  and  go  around  the  animal,  instead  of 
following  on  behind  her.  Counsel  say  that  they  do 
not  insist  that  the  fireman  should  have  waded  the 
creek  to  get  around  the  mare,  but  he  should  have 
gotten  out  to  one  side  and  <' shooed"  her  off  the 
bank,  like  a  woman  shoos  her  chickens  out  of  the 
flower  bed.  It  is  argued  by  the  counsel  for  the 
plaintiff  that  when  the  mare  stopped  at  the  trestle 
and  hesitated  to  cross  it,  she  showed  good  horse 
sense;    and   if    the   fireman   had   shown   as   much   sense 
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as  the  mare,  the  accident  would  not  have  happened. 
Counsel  also  insist  that  if  plaintiff^  s  elephant  had 
been  situated  as  this  mare  was,  with  a  freight  train 
loaded  with  the  commerce  of  nations  and  observing 
all  statutory  precautions,  coming  down  upon  it,  it 
would  have  taken  the  bridge  crossing,  as  the  mare 
did,  instead  of  the  cold  waters  of  the  creek.  How 
this   is   we   cannot   tell. 

Counsel  for  the  railroad  company  cite  the  Court 
to  the  case  of  Holder  v.  Railroad^  11  Lea,  176,  as 
controlling  in  this  case.  In  that  case  a  mule  jumped 
on  the  track  in  front  of  an  approaching  train.  The 
whistle  was  sounded,  the  bell  rung,  the  mule  ran 
along  the  track  in  front  of  the  train  until  it  reached 
a  trestle,  jumped  off,  and  was  killed.  The  train, 
in  the  meantime,  had  been  stopped.  The  Court 
held  the  railroad  not  liable,  as  the  train  did  not 
strike  the  mule,  but  it  killed  itself  by  jumping  from 
fright  and  also  from  the  bridge.  The  consideration 
of  this  case  has  given  the  Court  much  concern.  It 
has  been  before  the  Court  in  consultatioq  more  than 
once,  besides  being  very  exhaustively  argued  at  the 
bar.  It  is  earnestly  impressed  upon  us  that  the 
case  in  11  Lea  is  not  controlling,  and  that  it  must 
be  distinguished  from  this  case  on  several  grounds. 
It  is  insisted  tha't  the  first  difference  in  the  two 
cases  is  that  in  that  case  it  was  a  mule,  and  in 
the  present  case  it  is  a  mare.  But  this  does  not 
seem  to  us  to  present  a  satisfactory  ground  of  dis- 
tinction,   inasmuch   as   the   mare   and    mule   are   bound 
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quite  closely  by  ties  of  consanguinity.  In  addition, 
we  are  confronted  with  the  case  of  Richardson  v. 
Diiixcan^  2  Heis.,  220,  in  which  this  Court,  after 
mature  deliberation,  held  that  a  mule's  sire  is  a 
horse  in  the  eye  of  the  law,  whatever  may  be  the 
facts.  The  next  difference  in  the  cases  is  that  in 
this  case  the  mare  attempted  to  cross  the  stream  by 
stepping  on  the  open  spaces  between  the  ties,  while 
in  the  Holder  case  the  mule  tried  to  jump  over  the 
stream,  bridge  and  all.  In  that  case  the  mule  was 
killed;  in  this,  the  mare  went  over,  somewhat  dis- 
figured, but  still  on  the  track,  and  ready  for  an- 
other  trestle.  In  that  case,  the  plaintiff  got  no  ver- 
dict; in  this  one  he  did.  These  appear  to  be  the 
only  features  of  difference  that  counsel  have  been 
able  to  point  out,  and  they  are  not  entirely  satis- 
factory  to   the   Court. 

The  Court  finds  it  very  difficult  to  explain  the 
conduct  of  this  mare.  When  the  train  was  chasing 
her  down  the  track  with  whistle  and  •  bell,  and  en- 
gine and  cars,  she  stopped  at  the  bridge,  and  re- 
fused to  cross,,  but  when  the  fireman  drew  near  she 
ran  across  the  first  trestle,  and  was  ready  to  try 
the  second  one,  if  necessary.  It  is  not  shown  there 
was  anything  unusual  in  the  appearance  of  the  fire- 
man. Possibly  he  had  on  his  black  clothes,  and 
his  face  may  have  been  covered  with  smoke,  but 
this  does  not  appear  in  the  record,  and  it  does  not 
appear  that  he  made  any  demonstrations  or  noise  or 
struck   any   unusual    attitudes    that   would   so   frighten 
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this  animal  as  to  make  her  cross  the  bridge,  which 
she  refused  to  do  before  a  locomotive.  Perversity 
and  a  disposition  to  have  their  own  way  seem  to 
be  a  peculiarity  of  East  Tennessee  animals.  It  is 
only  a  short  time  since  this  Court  had  to  pass  upon 
the  case  of  a  Texas  pony  that  committed  suicide. 
In  that  case,  since  the  animal  had  been  transferred 
from  the  plains  of  Texas  to  the  mountains  of  East 
Tennessee,  and  had  not  become  acclimated,  the  sui- 
cide could  be  easily  explained.  Lyam^  v.  Stilh^  13 
Pickle,    614. 

In  another  case,  two  hounds  in  a  fox  chase  in 
McMinn  County  disputed  the  right  of  way  with  an 
approaching  train  over  the  tracks  of  this  same  rail- 
road. The  consequence  was  that  one  was  immedi- 
ately transferred  to  the  happy  hunting  grounds,  where 
there  are  no  railroads  or  other  corporations,  as  they 
have  no  souls  and  consequently  no  hereafter.  The 
other  was  not  killed,  but  was  immediately  converted 
into  a  thoroughly  trained  dog.  Fhik  v.  Evans^  11 
Pickle,    413. 

But  while  this  perverse  disposition  seems  to  exist 
in  the  animals  of  East  Tennessee,  it  is  not  shown 
that  this  fireman  knew  of  it,  and,  being  on  a  through 
train,  the  presumption  is  that  he  did  not  know  of 
these  local  peculiarities.  Counsel  for  plaintiff  says 
that  any  farmer  knows  that  it  is  negligence,  pure 
and  simple,  to  approach  a  mule  or  frightened  horse 
without  soft  words  and  kindly,  outstretched  hands. 
The   distinction    here   made   between   a   mule  and   horse 
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is  well  taken — that  is,  that  it  is  dangerous  to  ap- 
proach a  frightened  horse,  but  dangerous  to  approach 
a  mula  whether  he  is  frightened  or  not.  This  Court 
judicially  knows  this  to  be  a  fact,  and  it  is  agreed 
the  fireman  ought  to  have  known  as  much  as  this 
Court — about   horses   and   mules. 

Upon  the  whole  case  the  Court  is  of  opinion 
that,  inasmuch  as  the  mare  has  recovered,  the  plain- 
tiff ought  not  to  recover;  that  the  fireman  did  as 
much  as  could  be  required,  and  no  negligence  is 
shown. 

The  judgment  must  be  reversed,  and  cause  dis- 
missed  at    plaintiff's   cost. 
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Johnson   City  v.  Railroad. 

{Kjwxville.       February    11,    1898.) 

1.  Constitutional  Law.    Power  of  towns,  cities,  and  counties  to 

become  stockholder  or  loan  ci'edlt. 

The  constitutional  provisions  prohibiting*  counties,  cities,  and 
towns  to  loan  credit  or  become  stockholders,  without  the 
assent  of  three-fourths  of  their  qualified  voters,  are  absolute 
and  self-executing*;  but  the  required  election  to  obtain  assent 
of  the  voters  must  be  authorized  by  and  held  pursuant  to  a 
valid  statute  enacted  for  that  purpose.     {Post,  pp.  142-144.) 

Constitution  construed:  Art.  II.,  §  29. 

2.  Samk.     Same. 

A  statute  authorizing  counties,  cities,  and  towns  to  become 
stockholders  in  railroad  companies,  which  conforms  in  other 
respects  to  the  constitutional  requirements,  is  not  rendered 
invalid  or  unconstitutional  by  a  provision  permitting  the  sub- 
scription to  be  paid  in  bonds  to  be  issued  w^ithout  submitting' 
the  question  of  their  issuance  to  the  voters.     {Post,  pp.  141-144.) 

Constitution  construed:  Art.  II.,  ^  29. 

Act  construed:  Acts  1887,  Ch.  3. 

Code  construed:  J§  1558-1563  (S.). 

3.  Municipal  Corporations.     Payment  of  subscription  in  bonds  not 

a  loaning  of  cixdlt. 

The  payment  in  bonds  by  a  town  or  city  of  its  subscription,  val- 
idly made,  for  stock  in  a  railroad  company  is  not  such 
loaning  of  credit  as  is  prohibited  by  the  constitution  to  towns 
and  cities  without  the  assent  of  three-fourths  of  their  qualified 
voters.    {Post,  pp.  144,  145.) 

Constitution  construed:  Art.  II.,  J  29. 

Act  construed:  Acts  1887,  Ch.  3. 

Code  construed:  JJ  1558-1563  (S.)- 

4.  Same.     Same. 

It  is  appropriate,  though  not  necessary,  to  submit  to  the  voters 
of  a  town  or  city  the  question  of  issuing*  bonds  in  payment  of 
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the  subscription  along  with  the  proposition  to  become  a  stock- 
holder in  a  railroad  company.     (PosU  P<  ^45. ) 

Case  cited  and  distinguished:  Colbum  v.  Railroad,  94  Tenn.,  43. 

5.  Same.    Not  estopped',  when. 

A  recital  in  municipal  bonds  that  they  were  issued  pursuant  to, 
and  in  accordance  with,  a  statute  which  authorized  their 
issuance  alone  to  *^  a  railroad  company  incorporated  under  the 
general  laws  of  the  State,"  does  not  estop  the  municipality  to 
dispute  the  yalidity  of  the  bonds  in  the  hands  of  an  innocent 
holder  upon  the  ground  that  they  were  illegally  issued  to  a 
nonresident  corporation.     {Post,  pp.  145-148.) 

Cases  cited:  147  U.  S.,  238;  156  U.  S.,  709;  142  V.  S.,  355;  111  U. 
S.,  8;  110  U.  S,,  608;  109  U.  S.,  735;  102  U.  S.,  278;  101  U.  S., 
693;  92  U.  S.,  637,  484,  642;  21  How.,  530:  57  Fed.  Rep.,  137. 

6.  Same.     Same. 

Authority  to  issue  municipal  bonds  cannot  be  conferred  by 
estoppel.     (Post,  pp.  147,  148.) 

Cases  cited:  101  U.  S.,  608,  693. 

7.  Same.     Cannot  issxie  bonds  to  foreign  railroad  company. 

Municipal  bonds  issued  to  a  foreign  railroad  company  are  not 
authorized  by  statute  in  this  State,  and  are  absolutely  void. 
{Post,  p.  147.) 

8.  Court  op  Chancery  Appeals.    Fbidlng  conclusive. 

A  finding  of  the  Court  of  Chancery  Appeals  that  municipal  bonds 
were  not  issued  to  a  domestic,  but  to  a  foreign,  railroad  com- 
pany, is  conclusive.     {Post,  pp.  148,  149. ) 

Act  construed:  Acts  1895,  Ch.  76. 

Cases  cited  and  approved:  Railroad  v.  Knozville,  98  Tenn.,  10; 
Hughes  V.  Powers,  99  Tenn.,  480;  Ellis  v.  Brabson,  99  Tenn., 
538;  Bank  v.  Evans,  95  Tenn.,  702;  Bradshaw  v.  Van  Valken- 
burg,  97  Tenn.,  317. 


FROM     WASHINGTON. 


Appeal      from     Chancery     Court     of      Washington 
County.      John   P.    Smith,    Ch. 
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Robert  Burrow  and  Isaac  Harr  for  Johnson 
City. 

Carr  &  Reeves  and  Webb  &  McClung  for  Rail- 
road. 

Caldwell,  J.  The  Mayor  and  Aldermen  of 
Johnson  City  filed  the  bill  in  this  cause  to  impeach 
and  cancel  $75,000  of  coupon  bonds  issued  by  John- 
son City  to  the  Charleston,  Cincinnati  &  Chica<?o 
Railroad  Company  in  payment  of  its  subscription  to 
the  capital  stock  of  that  company.  Most  of  the 
bonds  had  passed  into  the  hands  of  innocent  pur- 
chasers before  the  bill  was  filed,  and  those  pur- 
chasers, with  all  other  necessary  parties,  were  im- 
pleaded as  defendants.  Briefly  stated,  the  grounds  of 
attack  were:  (1)  That  the  legislation  under  which  the 
bonds  were  issued  was  unconstitutional;  (2)  that  the- 
company  whose  stock  was  subscribed  for,  and  to 
which  the  bonds  were  issued,  was  not  a  Tennessee 
corporation,  and  (3)  that  the  aggregate  issue  was  in 
excess  of  that  authorized  by  the  statute.  The  de- 
fendants met  the  complainants  on  all  these  grounds, 
and  denied  that  the  bonds  wore  invalid  for  any 
reason.  The  Chancellor  rules  for  the  defendants  on 
the  first  proposition,  and  for  the  complainants  on 
the  other  two,  and  thereupon  granted  the  relief 
sought  in  the  bill.  Both  sides  appealed,  and  the 
Court  of  Chancery  Appeals  affirmed  the  decree  of 
the  Chancellor  on  all  points.  Both  sides  have  again 
appealed,     and     by    appropriate    assignments    reopened 
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the  three  questions.  The  subscription  was  made 
and  the  bonds  issued  under  Chapter  8  of  the  Acts 
of  1887  (Shannon's   Code,  §§  1658  to  1573,  inclusive). 

The  first  section  is  as  follows:  *'  That  any  county, 
incorporated  city  or  town,  may  become  a  stockholder 
in  any  railroad  company  incorporated  under  the  gen- 
eral laws  of  the  State,  to  an  amount  not  exceeding, 
in  the  aggregate,  one-tenth  of  its  taxable  property, 
by   complying  with   the  \ requirements   of  this  Act." 

The  next  succeeding  seven  sections  relate  to  the 
location  of  the  road,  the  application  for  subscription, 
and  the  election  upon  the  application.  Section  9 
prescribes  the  time  and  manner  of  ascertaining  the 
result  of  the  election,  and  directs  that  the  subscrip- 
tion^ be  made  ''effective  according  to  the  terms 
thereof  and  the  provisions"  of  the  Act,  if  it  shall 
appear  that  the  election  ''was  in  all  respects  fair, 
and  that  three-fourths  of  the  votes  cast 
were  in  favor  of  subscription."  Section  10  author- 
izes a  second  election  if  the  first  one  fails.  The 
eleventh  section  declares  that  the  subscription  shall 
"become  due  and  payable"  only  when  the  particu- 
lar part  of  the  road  for  which  it  is  made  shall  be 
constructed   and   put   in  operation. 

Section  12  provides  "that  when  such  subscrip- 
tion shall  become  due  and  payable,  as  provided  in 
Section  11  of  this  act,  the  county,  city  or  town 
making  the  subscription  shall  make  and  execute  its 
coupon  bonds  for  the  amount  of  such  subscription, 
payable   not  more   than   twenty   years   after   date,    and 
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bearing  interest  at  such  rate  as  may  be  agreed  upon, 
not  exceeding  six  per  cent,  per  annum,  payable  semi- 
annually, and  deliver  the  same  to  the  railroad  com- 
pany; Provided,  That  the  county,  city  or  town  may 
pay  such  subscription,  in  cash  at  maturity,  if  it 
shall  .so    elect." 

The  point  of  objection  is,  that  the  twelfth  section, 
which  alone  mentions  the  question  of  issuing  bonds, 
does  not  provide  for  a  submission  of  that  question 
to  a  vote  of  the  people.  The  application  for  sub- 
scription, and  the  proposition  toi  issue  bonds  in  pay- 
ment thereof,  were  both,  in  fact,  submitted  to  the 
people  at  the  same  time,  and  as  parts  of  the  same 
transaction.  The  whole  matter,  so  submitted,  was 
voted  on  and  carried  by  a  three-fourths  majority  of 
all  the  votes  cast.  The  complainants  concede  that 
the  grant  of  power  to  subscribe  for  stock  was  valid, 
because  the  Act  pro\^ded  for  a  submission  of  that 
question  to  a  vote  of  the  people;  but  they  contend 
that  the  grant  of  power  to  issue  bonds  was  void 
because  the  Act  did  not  provide  for  a  submission  of 
that   question   to   a   vote   of   the   people. 

Section  29  of  Article  II.  of  the  Constitution  of 
1870  is  in  these  words:  ''The  General  Assembly 
shall  have  power  to  authorize  the  several  counties 
and  incorporated  towns  of  this  State  to  impose  taxes 
for  county  and  corporation  purposes,  respectively,  in 
such  manner  as  shall  be  prescribed  by  law:  and  all 
property  shall  be  taxed  according  to  its  value,  upon 
the   principles  established   in  regard   to  State  taxation. 
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But  the  credit  of  no  county,  city,  or  town  shall  be 
given  or  lotoed  to  or  in  aid  of  any  person,  com- 
pany, association,  or  corporation,  except  upon  an 
election  to  be  first  held  by  the  qualified  voters  of 
such  county,  city,  or  town,  and  the  assent  of  three- 
fourths  of  the  votes  cast  at  said  election.  Nor  shall 
any  county,  city,  or  town  become  a  stockholder  with 
others  in  any  company,  association,  or  corporation, 
except  upon  a  like  election  and  the  assent  of  a  like 
majority." 

Here  are  three  sentences  or  clauses.  The  first, 
which  constituted  the  whole  of  that  section  in  the 
Constitution  of  1834,  states,  generally,  ^the  purposes 
for  which  the  Legislature  may  '  *  authorize ' '  counties 
and  incorporated  towns  to  impose  taxes;  the  second 
and  third,  which  originated  with  the  Constitution  of 
1870,  and  were  designed  to  cut  off  existing  evils 
and  prevent  their  recurrence,  define  certain  things 
which  no  county,  town,  or  city  may  do  in  the  exer- 
cise of  such  authority,  when  granted,  except  upon  a 
prescribed   condition. 

These  new  clauses,  though  in  juxtaposition,  are 
entirely  independent  of  each  other,  and  relate  to 
different  things.  Each  contains  a  separate  inhibition, 
absolute  and  self-executing.  The  former  inhibits  the 
giving  or  loaning  of  credit,  except  upon  a  prescribed 
election;  the  latter  inhibits  the  acquisition  of  cor- 
porate stock,  except  upon  a  like  election.  The  elec- 
tion must  be  had  as  to  both  where  both  are  in- 
volved.    An   election   for   one  yill    not   suffice   for  the 
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other  also.  This  much  is  fixed  and  put  beyond 
lep:islative  control.  Nevertheless,  the  Legislature  has 
an  important  part  to  perform  before  either  can  be- 
come effective.  Indeed,  it  must  take  the  first  step. 
It  must  *<  authorize"  the  submission  of  each  propo- 
sition to  the  vote  of  the  people  before  the  prescribed 
election  can  be  lawfully  held.  No  county,  town  or 
city  has  independent  authority  to  hold  an  election 
for  the  one  purpose  or  the  other.  The  inhibition 
contained  in  the  second  and  third  clauses  does  not 
of  itself  warrant  an  election  upon  the  respective  sub- 
jects therein  mentioned;  but  authority  to  hold  an 
election  must  first  be  granted  by  the  Legislature  un- 
der the  first  clause.  It  follows,  therefore,  that  the 
objection  to  the  twelfth  section  of  the  Act  is  well 
made,  and  that  the  bonds  now  in  question  are  in- 
valid, if  the  issuance  of  the  bonds  is  to  be  deemed 
a  giving  or  loaning  of  credit.  We  are  of  the  opin- 
ion, however,  that  the  issuance  of  the  bonds  was  not 
a  giving  or  loaning  of  credit.  On  the  contrary,  it 
was  only  a  legitimate  part  of  the  scheme  of  becom- 
ing a  stockholder.  The  bonds  were  issued  not  as 
a  gift  or  loan  of  credit,  but  in  payment  of  the  sub- 
scription. The  Act  contemplates  no  gift  or  loan  of 
credit.  It  authorizes  no  such  thing,  but  only  a 
subscription  to  stock  and  payment  of  the  subscrip- 
tion. Such,  and  such  alone,  is  the  Act  as  mani- 
fested  in   its  title   and   in   its   body. 

The   twelfth   section   provides    for    the   payment   of 
the    subscription    in    ly)nds    (with    permission     to    the 
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subscriber  to  pay  in  money  if  preferable)  when  it 
becomes  due  and  payable;  it  makes  no  reference  to 
the   giving   or   loaning   of   credit. 

As  the  railroad  company  and  the  municipal  board, 
in  this  instance,  expected  the  proposed  subscription, 
if  made,  to  be  paid  in  bonds  to  be  issued  by  the 
city,  it  was  appropriate  for  the  application  for  sub- 
scription, and  the  submission  thereof  to  the  vote  of 
the  people,  to  embrace  both  the  question  of  taking 
stock  and  that  of  issuing  bonds,  as  essential  parts 
of  the  same  proposition.  The  two  things  were  then 
connected  parts  of  a  single  transaction.  They  cannot 
now  be  separated.  There  was  no  intention  to  give 
or  loan  the  credit  of  the  city,  and  what  was  done 
did  not  amount  to  that  in  legal  contemplation. 
Hence,  there  was  no  violation  of  the  second  clause 
of  the  twenty-ninth  section  of  Article  II.  of  the 
Constitution.  There  was  only  a  compliance  with  the 
third  clause  of  that  section,  and,  nothing  else  ap- 
pearing, the  bonds  would  be  valid.  This  holding 
is  not  in  conflict  with  the  decision  made  in  Colhurn 
V.  Railroad^  94  Tenn.,  43.  The  contract  construed 
in  that  case  was  held  to  contemplate  the  issuance  of 
bonds  for  the  combined  and  inseparable  purpose  of 
loaning  the  county's  credit  and  becoming  a  holder 
of  corporate  stock  (pages  53,  54),  while  in  this  case 
the    bonds   were    issued    for    the   latter   purpose   only. 

The  next  inquiry  arises  upon  the  allegation  that 
the  subscription  was  made,  and  the  bonds  issued,  to 
a   nonresident  corporation,   and,   hence,   that  the   bonds 
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are  invalid.  This  presents,  first,  a  question  of  fact, 
and,  secondly,  a  conclusion  of  law  from  that  fact. 
If  the  fact  be  true,  as  alleged,  and  the  city  is  not 
precluded  from  showing  it,  then  the  legal  conclusion 
follows  inevitably,  for  there  was  no  authority  to 
make  a  subscription  and  issue  l>onds  to  a  foreign 
corporation;  on  the  other  hand,  if  the  fact  is  other- 
wise,   or   the    city   is    precluded    from    showing    it   to 

« 

be  as  alleged,  the  conclusion  does  not  follow,  for 
there  was  ample  authority  to  make  a  subscription 
and   issue  bonds   to   a   domestic   corporation. 

The  bonds  recite  upon  their  face  that  they  were 
issued  pursuant  to,  and  in  accordance  with,  the  pro- 
visions of  the  Act  herein  considered,  which  implies, 
among  other  things,  that  they  were  issued  to  <<a 
railroad  company  incorporated  under  the  general 
laws"  of  the  State,  sinc^  such  bonds  could  right- 
fully be  issued  under  that  Act  to  no  company  not 
so  incorporated.  This  recital  estopped  the  city,  in 
a  litigation  with  innocent  holders  of  the  bonds,  from 
denying  any  recited  or  implied  fact  which  the  enact- 
ment made  it  the  duty  of  the  city  board  to  ascer- 
tain, determine,  and  certify,  originally  and  independ- 
ently of  any  public  record  to  which  such  holders 
might  have  had  access.  It  did  not  estop  the  city 
in  such  a  case,  however,  from  disputing  the  exist- 
ence of  any  fact  which  its  board  was  not  by  the 
enactment  required  to  decide  in  the  first  instance,  or 
which  was  to  be  determined  by  some  other  authority 
or   from   some   record   accessible   to   the  public.      Such 
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are  the  affirmative  and  the  negative  sides  of  the  rule 
dedacible  from  the  decisions.  Sutliff  v.  Lake  County^ 
147  U.  S.,  238;  Citizens'  8.  cfe  Z.  A.  v.  Ferry 
County,  156  U.  S.,  709;  Chqfee  v.  Fatter,  142  U. 
S.,  356;  Dixon  County  v.  Field,  111  U.  S.,  8; 
Bank  v.  Fotter,  110  U.  S.,  608;  Sherman  County 
V.  Simonds,  109  U.  S.,  735;  Buchanan  v.  Litch- 
field, 102  U.  S.,  278;  Anthony  v.  Jasper  County, 
101  U.  S.,  693;  J/arcy  v.  Oswego,  92  U.  S.,  637; 
Coloma  v.  Eames,  Ih,,  484;  Humboldt  v.  Zemj^,  7i., 
642;  .ff7M>aj  Cb.  v.  Aspinwall,  21  How.,  530;  Ci?^7i 
V.   Commiss.,   57  Fed.  R.,   137. 

When  this  rule  is  applied  to  the  present  case,  it 
seems  entirely  clear  that  the  recital  and  implication 
mentioned  do  not  preclude  the  city  from  showing, 
if  it  can,  that  the  company  receiving  the  subscrip- 
tion and  bonds  was  a  foreign,  and  not  a  domestic, 
corporation.  The  Act  did  not  devolve  upon  the 
city  board  the  original,  independent,  and  final  re- 
sponsibility of  deciding  and  certifying  that  question. 
Moreover,  if  the  company  submitting  the  applica- 
tion was,  in  reality,  a  nonresident  corporation,  there 
was  an  absolute  want  of  legal  power  to  make  the 
subscription  and  issue  the  bonds;  and  that  power 
could  not  be  supplied,  or  the  necessity  for  it  super- 
seded, by  any  certificate  of  the  city  board  or  recital 
in  the  bonds.  Original  power  to  issue  bonds  is 
always  essential  to  their  validity,  and  that  power 
can  never  be  conferred  by  estoppel.  When  the 
power   exists  and    is  exercised,    those    upon   whom    it 
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was  conferred,  and  for  whom  they  acted,  may  he 
precluded  by  the  doctrine  of  estoppel  from  gainsaying 
that  it  was  exercised  in  a  lawful  manner;  but  if 
the  power  is  wanting  in  the  first  instance  this  doc- 
trine  is   wholly   inapplicable.  ' 

Chief  Justice  Waite  said:  *'If  the  power  exists 
in  the  municipality,  the  bo?ia  fide  holder  is  protected 
against  mere  irregularities  in  the  manner  of  its  exe- 
cution, but  if  there  is  a  want  of  power,  no  legal 
liability  can  be  created."  Anthony  v.  kTasper  County^ 
101    U.    S.,    693. 

Mr.  Justice  Harlan  concluded  the  opinion  of  the 
Court,  in  BanJc  of  Toledo  v.  Porter  Toimiship^  110 
U.  S.,  608,  in  these  words:  ''The  question  of  leg- 
islative authority  in  a  municipal  corporation  to  issue 
bonds  in  aid  of  a  railroad  company  cannot  be  con- 
cluded by  recitals,  but,  the  power  existing,  the  mu- 
nicipality may  be  estopped  by  recitals  to  prove  irreg- 
ularities in  the  exercise  of  that  power."  110  U.  S., 
619. 

It  results  from  the  foregoing  considerations  that 
the  matter  of  foreign  or  domestic  corporation  was 
open   for   proof   in   this   cause. 

It  was  a  pure  question  of  fact,,  being  simply  which 
of  the  two  companies  by  the  same  name,  one  a  South 
Carolina  and  the  other  a  Tennessee  corposation,  made 
the  application  and  received  the  subscription  and  bonds. 

The  Court  of  Chancery  Appeals  found  that  it  was 
the  former,  as  alleged  in  the  bill.  That  finding  is 
conclusive,    and    puts    an    end    to    the    inquiry.     Acts 
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1896,  Ch.  76,  Sec.  11 :  KnaxvUle  cfe  C,  O.  R.  R,  v. 
City  of  Kiioxville^  98  Tenn.,  10  ;  Hughes  cfe  Davis  v. 
Pmoers,  99  Tenn.,  —  (S.  C,  42  S.  W.  R.,  — );  Ellis 
V.  Brabson,  99  Tenn.,  —  (S.  C,  42  S.  W.  R.,  438)  ; 
Bank  v.  Evans^  96  Tenn.,  702;  Bradshaio  v.  Van- 
valkenburgj  97   Tenn.,  317. 

No  county,  town,  or  city  in  this  State  has  any 
power  to  make  a  subscription  and  issue  bonds  to  a 
foreign  corporation.  This  power  exists  in  favor  of 
domestic  corporations  only.  The  first  section  of  the 
Act  under  which  this  subscription  was  made  and 
these  bonds  issued  provides,  as  has  been  seen,  that 
^'any  county,  incorporated,  city,  or  town  may  become 
a  stockholder  in  any  railroad  company  incorporated 
under  the  general  la\os  of  this  State^  ...  by  comply- 
ing with  the  requirements  of  this  Act."  This  pro- 
vision, by  its  limitation,  excludes  foreign  corpora- 
tions, and  there  is  none  in  any  statute  that  includes 
them. 

It  follows  that  these  bonds  were  issued  without 
legal  authority,  and  that  they  are,  therefore,  null  and 
Toid. 

As   this   is   necessarily   conclusive   of    the    case,  the 
question   of   over-issue   is   pretermitted. 

AfSrmed. 
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Hubbard  v.  Godfrey. 

{Knoxville.      July    18,   1898.) 

1.  Color  of  Title.     What  contttUutee. 

Deeds,  thoug-h  void  or  ineffectual  to  pass  title  for  want  of  rig-ht 
or  power  in  the  maker  to  convey,  are,  nevertheless,  available 
to  the  vendee  holding  possession  thereunder,  as  color  or  assur- 
ance of  title,  within  the  requirements  of  the  statutes  of  limi- 
tations.    (Postj  pp.  152-155.) 

3.  Adverse  Possession.     What  is  required. 

The  possession  of  land,  evidenced  by  the  erection  thereon,  suc- 
cessively at  different  points,  of  small  rail  pens  where  hogs  and 
cows  are  occasionally  fed,  is  not  of  that  continuous,  open,  and 
notorious  character  required  by  the  statutes  of  limitations. 
(Post,  pp.  155,  156.) 

Cases  cited:  Hicks  v.  Fredericks,  9  Lea,  491;  PuUen  v.  Hopkins, 
1  Lea,  744. 

3.  Ejectment.    No  recovery  wUhovt  proof  of  title. 

In  ejectment  the  plaintiff  cannot  recover,  even  against  a  naked 
trespasser,  without  proof  of  a  perfect  title,  either  by  deraign- 
ment  from  the  State  or  by  seven  years'  adverse  possession 
under  the  required  color  of  title.  He  cannot  recover  upon 
proof  of  registered  color  of  title  and  adverse  possession  there- 
under, accompanied  by  payment  of  taxes  on  the  land,  for  a 
period  of  less  than  seven  years.     {Post,  PP'  156-161.) 

Code  construed:  J  4970  (S.);  §3953  (M.  4fe  V.);  J  3229  (T.  &  S.). 

Cases  cited  and  approved:  Iluddleston  v.  Garrott,  3  Hum.,  639; 
Hess  V.  Sims.  1  Yer.,  144;  Langford  v.  Love,  3  Sneed,  311; 
Campbell  v.  Campbell,  3  Head,  335;  Lafferty  v.  Whitesides,  1 
Swan,  123;  Crutsinger  v.  Catron,  10  Hum.,  24;  Stinson  v.  Rus- 
sell, 3  Tenn.,  40;  Kimbrough  v.  Benton,  3  Hum.,  129;  Evans  v. 
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Belmont  Land  Ck>.,  92  Tenn.,  355;  Garrett  v.  Belmont  Land  Co., 
94  Tenn.,  479;  King  v.  Coleman,  98  Tenn.,  570. 


FROM    CUMBERLAND. 


Appeal  from  Chancery  Court  of  Cumberland 
County.      T.  J.  Fisher,  Ch. 

Snodgbass,  Robinson  &  Lansden   for   Hubbard. 

Tracy   &  Cather   for   Godfrey. 

McAlister,  J.  This  is  an  ejectment  bill  to  re- 
cover the  possession  of  a  tract  of  land  comprising 
about  1,050  acres,  situated  in  Cumberland  County. 
Defendant  answered,  denying  title  of  complainants, 
and  denying  also  that  complainants  were  in  possession 
of  the  land  at  the  time  defendant  entered.  Com- 
plainants offered  evidence  to  show  title.  Defendant 
showed  no  title  in  himself,  but  relied  upon  the 
failure  of  complainants  to  show  title.  The  Court  of 
Chancery  Appeals  affirmed  the  decree  of  the  Chan- 
cellor, which  was  in  favor  of'  the  complainants. 
Defendant  appealed,    and   has  assigned   errors. 

The  Court  of  Chancery  Appeals,  by  Judge  Wil- 
son, has  filed  a  very  elaborate  opinion,  presenting 
with  great  detail  the  facts  of  a  very  complicated 
litigation.  Pretermitting  a  narrative  of  the  details, 
we  will  content  ourselves  with  a  general  statement 
of  the   case. 
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It  appears  from  the  findings  of  the  Court  of 
Chancery  Appeals  that  in  1837  the  State  issued  six 
grants,  each  for  5,000  acres  of  land,  to  one  John 
B.  McCormick.  The  lands  embraced  in  one  of  these 
grants,  or  partly  in  two  of  them,  were  assessed  for 
taxes  to  one  James  E.  Manning,  as  the  reputed 
owner,  and  the  land  so  assessed  to  him  was  con- 
demned by  the  Circuit  Court  to  be  sold  for  the 
payment  of  delinquent  taxes.  In  July,  1855,  the 
land  was  sold,  and  purchased  by  F.  F.  Narramore, 
James  Scott,  and  P.  M.  Hoodenpile.  On  the  third 
of  July,  1857,  the  Tax  Collector  executed  to  the 
purchasers  a  deed,  wherein  the  land  was  fully  de- 
scribed and  bounded.  No  conveyance  of  this  land 
to  Manning  by  John  B.  McCormick,  the  original 
grantee,  is  shown  in  the  record.  It  further  appears 
that  shortly  after  this  purchase  the  purchasers,  by  a 
parol  agreement,  partitioned  the  land  among  them- 
selves, and  the  part  allotted  to  each  was  surveyed 
and  the  lines  and  corners  of  each  share  distinctly 
marked.  The  land  in  controversy  in  this  litigation 
was  that  part  assigned  under  the  parol  partition  to 
P.  M.  Hoodenpile.  This  land  was  afterwards  as- 
sessed to  said  Hoodenpile  for  taxes,  and,  in  1868, 
was  sold  for  the  payment  of  delinquent  taxes,  and 
at  this  sale  was  purchased  by  Seth  Arnold,  George 
Linder,  and  O.  H.  Perkins.  On  the  seventeenth  of 
August,  1874,  complainants  purchased  the  one-third 
interest  of  Arnold  in  this  land.  Linder  and  Per- 
kins,   on    December    9,     1873,    and    June    3  8,     1874, 
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respectively,  conveyed  their  interests  to  one  W.  W. 
Powell.  It  further  appears  that  complainants,  at  a 
subsequent  time,  instituted  proceedings  in  the  County 
Court  of  Cumberland  County  against  Charles  W. 
Powell,  minor  heir  of  W.  W.  Powell,  for  the  pur- 
pose of  having  this  land  partitioned,  and  to  subject 
the  interest  of  Powell  to  sale  to  pay  its  part  of 
the  cost  of  the  proceeding  and  the  taxes  complainants 
had  paid  on  the  land  for  W.  W.  Powell.  Such  pro- 
oeedings  were  had  that  commissioners  were  appointed, 
who  divided  the  land,  assigning  316f  acres  to  com- 
plainants. This  report  was  confirmed,  and  the  costs 
taxed  one-third  to  complainants  and  two-thirds  to  the 
estate]  of  W.  W.  Powell.  A  decree  was  also  pro- 
nounced ordering  the  Clerk  and  Master,  as  s|)ecial 
commissioner,  to  sell  the  interest  of  the  minor  to 
pay  costs  and  taxes,  and  on  the  fifteenth  of  Decem- 
ber, 1883,  this  interest  was  sold  to  the  complainants, 
and   the   sale   confirmed   bv   the   Court. 

On  April  27,  1885,  the  Clerk  of  the  Court  made 
complainants  a  deed  to  this  Powell  interest,  and  thus 
they  became  the  owners  of  the  whole  tract  allotted 
to  Hoodenpile  under  the  parol  partition  between  him, 
Narramore,  and  Scott,  made  in  1867  or  1858.  The 
Court  of  Chancery  Appeals  was  of  opinion  that  the 
assessment  of  the  land  in  Bledsoe  County  to  Man- 
ning for  taxes,  the  sale  thereof  to  Scott,  Narramore, 
and  Hoodenpile,  and  the  deed  of  the  Tax  Collector 
to  them,  purporting  to  convey  the  fee,  created  an 
assurance   or   color   of   title   under   our   statute.      Code 
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(Shannon^s),  §4456.  The  land  being  in  Bledsoe 
County  at  the  time  it  was  assessed  and  the  taxes 
accrued,  the  «ale  and  deed  made  by  the  official  who 
sold,  or  his  successor  in  office,  although  the  land 
became  a  part  of  Cumberland  County  on  its  organ- 
ization, was  not  absolutely  void.  *^It  was,"  says 
the  Court  of  Chancery  Appeals,  ''an  assurance  or 
color  of  title,  and  possession  thereunder  for  the  pre- 
scribed period  would  give  a  good  title."  Cumber- 
land County  was  not  organized  until  1856.  Acts  of 
1865-56,  Sec.  11.  The  Court  of  Chancery  Appeals 
was  also  of  opinion  that  when  this  land  was  sold 
for  delinquent  taxes  due  from  Hoodenpile  the  deed 
of  the  Tax  Collector  of  Cumberland  County  to  the 
purchasers,  Arnold,  Perkins,  and  Linder,  constituted 
color  of  title,  but  that  on  account  of  certain  infir- 
mities  in  the  proceedings  they  did  not  acquire  a  per- 
fect title.  As  already  stated,  Arnold  sold  and  deeded 
his  undivided  one-third  interest  to  complainants.  The 
other  two  parties,  Perkins  and  Linder,  sold  and  con- 
veyed by  deeds  to  W.  W.  Powell.  These  deeds 
were  put  of  record,  and  from  this  time  on  the  land 
was  assessed  for  taxes  and  the  taxes  paid  by  these 
purchasers.  Powell  died,  and  the  interest  of  his 
minor  heir,  Charles  L.  Powell,  was  sold  by  the 
County  Court  of  Cumberland  County,  and  acquired 
by  complainants.  On  account  of  fatal  irregularities 
in  the  latter  proceedings,  the  sale  of  the  interest  of 
the  minor  heir  was  absolutely  void.  We  also  con- 
cur   with    the   Court    of    Chancery   Appeals    that    the 
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partition  proceeding  in  the  County  Court  of  Bledsoe 
County,  wherein  the  Court  assumed  to  sell  thi^  land 
as  the  property  of  the  minor  heir  of  P.  M.  Hood- 
enpile,  deceased,  for  reinvestment  for  the  minor  in 
the   State  of   Kentucky,    was  also   void. 

The  Court  of  -  Chancery  Appeals,  very  properly, 
held  that  the  deed  of  the  Tax  Collector  of  Cumber- 
land County  to  Arnold,  Perkins,  and  Linder  was 
mere  color  of  title;  that  the  deed  of  Arnold  of  his 
interest  to  complainants  was  only  an  assurance  of 
title;  that  the  deeds  of  Linder  and  Perkins  to  W.  W. 
Powell  were  but  assurances  of  title;  and  that  the 
deed  of  the  Clerk  of  the  County  Court  of  Cumber- 
land County,  purporting  to  convey  the  interest  of 
W.  W.  Powell,  was  likewise  merely  an  assurance  of 
title.  The  Court  of  Chancery  Appeals  further  found 
that  the  deeds  of  complainants  to  this  land  were  a 
matter  of  record;  that  the  land  was  assessed  to  them 
for  taxes;  that  they  had  caused  small  pens  to  be 
erected  on  it  to  evidence  their  claim  and  ownership; 
that  these  pens  were  erected  at  one  point,  then 
moved  a  short  distance  to  another,  then  a  short 
distance  to  another,  and  then  a  short  distance  to 
another,    all   of   them    being,    however,    on   the   land. 

The  Court  of  Chancery  Appeals,  however,  find  as 
a  fact,  that  these  possessions  had  not  been  kept 
erected,  in  the  manner  stated,  on  this  land  contin- 
uously for  seven  years  before  the  wrongful  entry  of 
defendant.  It  is,  moreover,  conceded  by  that  Court 
that   the  erection  of  a  small  rail   pen  on  land,    where 
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hogs  or  cows  are  occasionally  fed,  is  not  such  an 
open  and  notorious  possession,  or  of  such  a  character 
as  to  meet  the  demands  of  our  statute.  jfflcks  v. 
Frede)'ichs^  9  Lea,  491.  ''Such  an  occupation,'' 
says  Judge  Freeman  in  the  last  case,  ' '  on  such  a 
tract  of  land,  would  not  be'  a  real,  bona  fide  posses- 
sion, notifying  the  owner  of  an  adverse  claim  and 
occupancy."  ''Actual  possession,"  says  Judge  Mc- 
Farland,  "for  seven  years  is  necessary  to  give  the 
younger  grantee  the  better  title  under  our  act  of 
1819;  and  actual  possession  is  generally  understood 
to  mean  an  inclosure  by  buildings,  fences,  or  other 
similar  improvements."  Pullen  v.  Ilopkins^  1  Lea, 
744.  The  Court  of  Chancery  Appeals,  however,  as- 
sert that  possession,  under  color  of  title  and  claim 
of  ownership,  even  for  less  than  seven  years,  is  main- 
tainable against  a  pure  trespasser  such  as  this  de- 
fendant appears  to  be  from  the  record.  ' '  He  does 
not  even  pretend,"  says  that  Court,  "to  have  any 
claim  or  right  to  this  land,  and  offers  no  evidence 
at  all  of  any  right  of  any  kind.  Can  he  be  dis- 
possessed by  these  complainants,  who  have  been  claim- 
ing this  land  under  color  of  title  and  who  have 
been  paying  taxes  on  it  for  years,  and  have  had 
agents  on  it  and  about  it  to  protect  it  from  tres- 
passers and  depredation.  "We  take  it  to  be  good 
law,"  says  Judge  Wilson,  "as  well  as  in  accord 
with  sound  reason  and  justice,  that  where  a  party 
has  been  in  possession  of  land,  under  color  of  reg- 
istered    title,     and     claiming     thereunder     for      some 
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years,  during  which  time  the  land  has  been  assessed 
to  him  for  taxes  which  he  has  paid,  may  recover 
against  one  who  shows  no  title  to  the  premises,  but 
merely  possession  at  the  time  the  suit  is  brought, 
although  the  title  of  the  party  suing  may  be  infe- 
rior to  that  of  the  real  owner,"  citing  Ilerker  v. 
Burkheck^  3  Burr.,  1556;  Jackson  v.  Harder  ^  4 
Johns.  (N.  Y.),  202  (S.  C,  4  Am.  Dec,  262); 
Cutts  V.  Spiking ^  15  Mass.,  134;  Herbert  v.  Little^ 
9  Cush.,  476;  Pettengil  v.  Boyton^  139  Mass.,  244. 
The  Court  cites  Litchfield  v.  Situate^  144  Mass., 
97,  in  which  it  was  held  that  one  being  in  posses- 
sion, even  if  it  is  not  such  as  would  amount  to  a 
disseizin  of  the  true  owner,  might  maintain  trespass 
against  a  mere  intruder  without  right  upon  that 
possession,  and  if  he  is  ousted  by  such  intruder, 
may  maintain  a  right  of  entry  against  him.  Also, 
Dale  V.  Faivre^  43  Mo.,  556,  in  which  it  was  said 
that  prior  possession,  accompanied  by  a  claim  of  the 
fee,  raises  a  presumption  of  title,  and  is  sufficient  to 
support  the  right  to  eject  him  who  has  only  the 
naked  possession,  and  that  the  grantee  of  the  person 
so  holding  prior  possession  succeeds  to  his  rights. 
Also,  Smith  V.  Lorillard^  10  John.,  355,  in  which 
it  is  said  that  the  first  possession  should  in  such 
cases  be  the  better  evidence  of  right.  Ejection  is 
a  possessory  action,  and  possession  is  always  presump- 
tion of  right,  and  it  stands  good  until  other  and 
stronger  evidence  destroys  that  presumption."  Many 
other    cases    are    cited    in    support    of    this    position. 
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'* Again,"  says  Judge  Wilson,  "we  do  not  dispute 
the  general  rule  that  the  plaintiff  in  ejectment  must 
rely  for  a  recovery  upon  the  strength  of  his  own 
title  and  not  on  the  weakness  of  his  adversary's." 
Buddleston  v.  Garrott,  3  Hum.,  629.  "This  well- 
settled  rule,"  continues  the  Judge,  "like  most  all 
general  rules,  has  qualifications  equally  well  settled, 
and  one  is,  that  where  a  party  has  been  in  peace- 
able possession,  under  color  of  title,  documentary  in 
character,  and  a  matter  of  record,  purporting  to 
convey  the  fee,  he  may  recover  on  this  title  against 
a  defendant  who  is  a  mere  trespasser,"  citing  Am. 
&  Eng.   Enc.  L.,  Vol.  VI.,  227-229,   and  cases  cited. 

We  are  unable  to  concur  with  the  Court  of 
Chancery  Appeals  in  the  conclusions  of  law  reached, 
since  we  regard  them  as  wholly  at  variance  with 
the  law  of  ejectment,  as  well  settled  in  this  State. 
The  action  of  ejectment  has  been  variously  declared 
to  be  a  personal  action,  a  mixed  action,  and  a  real 
action.  6  Am.  &  Eng.  Enc.  L.,  226;  Tyler  on 
Ejectment  and  Adverse  Enjoyment  (edition  1876),  36. 
At  common  law  the  action  was  strictly  a  possessory 
remedy.  6  Am.  &  Eng.  Enc.  L.,  225;  3  Comyn's 
Digest,  title  "Ejectment;"  Tyler  on  Ejectment  and 
Adverse  Enjoyment  (edition  1876),  70.  The  right 
to  recover  titles  by  ejectment  was  given  by  the 
statute  32  Henry  VHI.,  Ch.  7.  Adams  on  Eject- 
ment,   30. 

In    many  of    the   States   of    the   Union    it    is    still 
regarded   as  a   possessory   remedy,    and    many   of    the 
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cases  cited  by  the  Court  of  Chancery  Appeals  are 
based  upon  the  common  law,  or  on  local  statutes, 
where  the  action  is  merely  to  determine  the  right 
to  present  possession,  and  not  to  settle  the  title. 
In  Tennessee  ejectment  is,  by  the  Act  of  1861-62, 
Ch.  162,  Sec.  2,  distinctively  a  real  action.  That 
Act  provides,  viz.:  '<Any  person  having  a  valid,  sub- 
sisting, legal  interest  in  real  property,  and  a  right 
to  the  immediate  possession  thereof,  may  recover  the 
same  by  an  action  of  ejectment."  Code  (Shannon's), 
§  4970.  Ejectment  has  been  a  real  action  in  this 
State  since  the  Act  of  1801,  Ch.  6,  Sec.  60.  Bess 
V.   Si?n8^  1   Yer.,  144. 

In  Lang  ford  v.  Ixyoe^  3  Sneed,  311,  this  Court 
said,  viz.:  <<The  action  of  ejectment  is  strictly  a 
legal  remedy.  It  looks  only  to  legal  title.  It  can- 
not be  maintained  unless  the  plaintiff  has  the  legal 
estate  in  the  premises,  and  an  equitable  title  cannot 
be  set  up  in  this  action  against  the  legal  title." 
Oampbdl  V.  Cmnpbdlj  3  Head,  325;  Laffei^ty  v. 
WhitesideSj  1  Swan,  123;  Crutainger  v.  Catron^  10 
Hum.,  24.  Complainants  must  show  a  deraignment 
of  title  to  himself  by  connected  conveyances  from  the 
grantee,  or  show  seven  years'  actual  adverse  posses- 
sion under  a  grant  or  color  of  title.  StinsorVs  Les- 
see V.  Jiicssellj  2  Tenn.,  40,  bottom  p.  447;  Kim- 
hrough   v.  Bentoiiy    3    Hum.,    129. 

In  Evans  v.  Belmoni  Land  Co.^  92  Tenn.,  355,  this 
Court  said,  viz.:  <' Complainant  could  not  recover  in 
ejectment    upon    a   showing    that    she   had   acquired   a 
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color  of  title.  She  must  show  a  perfect  legal  title, 
and  recover  upon  the  strength  of  her  title,  and  not 
upon   the   vices   in   the   adversary   title." 

Again,  in  Garrett  v.  Belmont  Land  Co.^  94  Tenn., 
4:79,  it  was  held  ''that  under  an  ejectment  bill 
alleging  a  legal  title,  complainant  cannot  recover  upon 
proof  of  an  equitable  title,  and  this  is  so  whether 
the   suit   is   brought   in  a  Court   of   Law  or   Equity." 

In  King  v.  Coleman,  98  Tenn.,  670,  it  was  said: 
''The  person  seeking  relief  must  show  a  complete 
legal  title  in  himself,  however  wrongful  the  posses- 
sion  of   the   defendant   may   be." 

The  Court  of  Chancery  Appeals,  however,  held 
that,  as  against  a  mere  trespasser,  complainants  may 
recover  by  showing  color  of  title  and  possession  for 
a  term  less  than  seven  years.  The  Court  of  Chan- 
cery Appeals  find  that  complainants  did  not  acquire 
a  perfect  legal  title  to  the  land,  and  did  not  connect 
their  chain  of  title  with  the  original  grant,  and  that 
complainants  only  show  a  color  of  title.  That  Court 
further  finds  that  complainants  had  failed  to  show 
an  actual,  continuous,  adverse  possession  of  said  land 
under  their  color  of  title  for  a  period  of  seven 
years.  The  Court  of  Chancery  Appeals  further  finds 
that  defendant  had  no  title,  but  was  a  mere  intruder 
or  trespasser  upon  the  land.  That  Court,  however, 
held  that  while  complainants  were  not  possessed  of 
the  legal  title  to  the  land  in  controversy,  either  by 
deraignment  from  the  State  or  by  seven  years'  ad- 
verse   possession    under    color    of     title,     they     might 
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maintain   ejectment   against    the   defendant,    wiio   shows 
no   title   in   himself  and   is   a   mere   trespasser. 

The  fundamental  error,  as  we  conceive,  in  the 
opinion  of  the  Court  of  Chancery  Appeals,  is  in 
following  a  line  of  cases  from  other  States,  in  which 
ejectment  is  considered  a  possessory  action  merely , 
and  in  ignoring  our  own  statute  and  decisions  which 
regard  it  as  a  real  action.  The  fact  that  defendant 
is  a  trespasser  is  of  no  consequence  to  complainants, 
since  they  have  shown  no  legal  title,  and  the  law 
presumes  that  defendant  is  holding  for  the  true 
owner,  and  his  possession  is,  therefore,  lawful  against 
all  persons  who  do  not  hold  the  legal  title.  The 
decree  of  the  Court  of  Chancery  Appeals  is,  there- 
fore, reversed  and  complainant's  bill  is  dismissed,  but 
without    prejudice. 
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Lock  v.  Turnpike  Co. 
{Nashville.      December   11,   1897.) 

1.  TuBNPiKK  Companies.    Not  liable  for  injuries  eaiised  by  receiver's 
negligence, 

A  turnpike  company,  a  part  of  whose  road,  including  its  only 
toll  gate,  has  been  placed  in  the  exclusive  possession  and  con- 
trol of  a  receiver,  appointed  by  a  court  on  application  of  an  ad- 
verse claimant,  is  not  liable  for  injuries  occurring  on  that  part 
of  the  road  during  the  receivership,  by  reason  of  the  unsafe 
condition  of  the  roadbed.     {PosU  pp.  167-171.) 

Cases  cited  and  approved:  63  Tex.,  38;  53  Ind.,  57;  58  N.  Y.,  61; 
74  Mo.,  602;  5  Am.  St.  Rep.,  313;  12  Am.  &  Eng.  E.  R.  Cas.,  432. 
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2.  Same.     Effect  of  receivership  of  part  of  road. 

Where  part  of  a  turnpike  road,  including  its  only  toll  gate,  is 
placed  in  exclusive  possession,  control,  and  management  of  a 
receiver,  appointed  on  application  of  an  adverse  claimant,  and 
the  remainder  is  left  in  possession  of  the  turnpike  company, 
the  company  is  relieved  of  all  obligation  to  make  repairs,  and 
of  all  liability  for  failure  to  make  them  on  that  part  of  the 
road  held  and  operated  exclusively  by  the  receiver,  even 
though  the  decree  appointing  the  receiver  does  not  in  terms 
authorize  him  to  make  repairs.     (Poift,  p.  171.) 

3.  Same,    lAability  for  receiver^ 8  negligence  out  of  funds  received 

from  him. 

Although  a  turnpike  company  might,  in  a  properly  framed 
action,  be  held  liable  for  an  injury  resulting  from  negligence 
of  a  receiver  of  its  property,  from  whom  it  had  subsequently 
received  funds  on  settlement  of  the  receivership,  still,  no  re- 
covery can  be  had,  in  such  case,  under  a  declaration  that  avers 
negligence  of  the  company,  and  fails  to  aver  negligence  of  the 
receiver,  and  subsequent  receipt  of  funds  from  him  by  the  com- 
pany.     (Postj  pp.  171-176.) 

Cases  cited:  76  Tex.,  421;  62  Tex.,  42;  80  N.  Y.,  470;  75  Va.,  701; 
62  Miss.,  271;  83  Tex.,  19,  537;  18  S.  W.  R.,  481;  99  U.  S.,  253, 
389;  104  U.  S.,  130;  106  U.  S.,  287;  151  U.  S.,  92. 


FROM     WILLIAMSON. 


Appeal   in  error  from   Circuit  Court  of  Williamson 
County.     W.  L.    Grigsby,  J. 

4 

Berry   &  Crockett  for   Lock. 

J.  H.  Henderson   for   Turnpike   Co. 

McAlister,    J.      The  plaintiff   in  error  commenced 
this  suit,  in  the  Circuit  Court  of   Williamson  County, 
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against  the  defendant  company,  to  recover  damages 
for  personal  injuries.  There  was  a  verdict  and  judg- 
ment in  favor  of  the  company.  The  plaintiff  ap- 
pealed,   and   has   assigned  errors. 

The  facts  necessary  to  be  noticed  are  that  in 
August,  1886,  the  plaintiff,  then  about  twelve  years 
of  age,  was  riding  along  the  turnpike  of  defendant 
company,  and  in  attempting  to  cross  what  is  known  in 
the  record  as  the  Benton  culvert,  one  of  its  timbers 
gave  way  beneath  his  mule,  throwing  the  pl^^intiff 
violently  to  the  ground  and  causing  permanent  in- 
juries to  his  foot  and  ankle.  The  present  action  to 
recover  damages  was  commenced  on  December  30, 
1895,  shortly  after  the  plaintiff  attained  his  majority. 
The  principal  defense  interposed  by  the  company  is 
that  at  the  time  the  injuries  were  sustained  by  the 
plaintiff  the  turnpike  was  in  charge  of  a  receiver 
appointed  by  the  Chancery  Court;  that  defendant 
company  was  in  no  default,  and  that  no  negligence 
is   charged   against   the   receiver. 

It  is  unnecessary  to  set  out  or  review  the  plead- 
ing«  in  which  these  defenses  are  presented.  Suffice 
it  to  say,  that  on  the  trial  before  the  Court  and 
jury  the  defendant  company  offered  in  evidence  the 
record  of  certain  proceedings  in  the  Chancery  Court 
at  Franklin.  It  appears  from  this  record  that  in 
1883  the  Nashville  &  Duck  River  Ridge  Turnpike 
Co.  filed  a  bill  against  the  defendant,  the  Franklin 
&  Hillsboro  Turnpike  Co.,  claiming  the  possession, 
control,  and  ownership  of   that  portion  of   defendant's 
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road  from  a  point  four  miles  west  from  SouthalPs, 
near  Hillsboro,  to  Cunningham's  bridge,  it  being  the 
west  half  of  said  turnpike,  including  its  only  toll- 
gate.  It  appears  that  the  Benton  culvert,  the  locus 
in  qxvo  of  the  accident  to  plaintiff,  is  within  the 
section  of  the  turnpike  which  was  in  controversy  in 
the   litigation   in    the   Chancery   Court. 

The  Chancellor  on  June  26,  1885,  upon  the  ap- 
plication of  complainant,  appointed  a  receiver  to  take 
charge  of  that  portion  of  defendant's  turnpike  which 
was  in  dispute.  The  receiver  was  directed  to  take 
possession  at  once  of  the  tollgate  erected  and  op- 
erated by  defendants  on  said  turnpike  and  collect 
the  tolls.  It  was  further  decreed  he  should  have 
authority  to  employ  a  gatekeeper  at  reasonable  com- 
pensation, and  he  was  directed  to  pay  over  to  the 
Clerk  and  Master  the  tolls  collected,  at  the  end  of 
each  month.  It  was  during  the  incumbency  of  this 
receiver  that  the  accident  happened  to  the  plaintiff. 
The  original  receiver  afterwards  resigned,  and  other 
receivers  were  successively  appointed,  who  collected 
and  paid  over  to  the  Clerk  and  Master  tolls  amount- 
ing to  $1,200.  The  litigation  was  ultimately  de- 
cided by  this  Court  in  favor  of  this  defendant,  and 
the  tolls  collected  were  directed  to  be  paid  over  to 
it,  which  was  accordingly  done  after  paying  costs  of 
repairs  and  other  expenses.  It  is  clearly  shown  in 
proof  that  the  defective  culvert,  which  occasioned  the 
injury  to  plaintiff,  was  on  that  part  of  the  road  which 
was   under  the   exclusive  management  of   the   receiver. 
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The  first  count  in  the  declaration  charged  defend- 
ant company  alone  with  the  duty  of  keeping  the 
turnpike  in  repair.  The  second  count  charged  that 
defendant  company  was  operating  and  controlling  the 
road  jointly  with  the  receiver,  and  was  liable  for 
its  failure  to  repair.  The  third  count  charged  that 
defendant  company,  since  the  termination  of  said 
receivership,  has  received  the  net  income  from  tolls 
collected  by  the  receiver;  that  the  injuries  to  plain- 
tiff were  caused  by  the  negligence  of  defendant  com- 
pany in  permitting  the  road  to  get  out  of  repair 
previous  to  the  appointment  of  said  receiver  and 
said  joint  operation  and  control  of  defendant's  road 
as  aforesaid.  There  was  no  evidence  to  support  this 
count.  The  second  and  fourth  counts  each  charged 
that  defendant  company  was  liable  for  the  injury  to 
plaintiff,  for  the  reason  that  the  net  income  realized 
from  the  collection  of  tolls  by  the  receiver  was  turned 
over  to   it  after  the   termination   of    the   receivership. 

The  defendant  company  in  its  fourth  plea  sets 
out  the  appointment  of  the  receiver  by  the  Chancery 
Court,  averring  that  it  thus  took  from  the  company 
its  only  toUgate  and  only  source  of  income.  It 
also  avers  that  after  the  receiver  was  ap{>ointed,  un- 
til the  final  decree  in  the  case,  the  company  was 
not  operating  or  controlling  the  road  jointly  with 
the  receiver;  that  it  had  no  power  or  authority  to 
collect  toll,  and  no  funds  with  which  to  make  re- 
pairs, and  that  if  any  defect  existed  in  the  road 
defendant  company   was   not   responsible   therefor. 
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The  second  assignment  made  by  plaintiff  is  that 
the  Court  erred  in  the  following  instruction  to  the 
jury,  to-wit:  The  Court,  in  construing  the  decree  of 
the  Chancery  Court,  under  which  a  receiver  was  ap- 
pointed and  which  has  been  read  as  evidence  by 
agreement  of  parties,  charges,  first,  that  the  receiver, 
under  the  order  of  appointment,  took  absolute  con- 
trol and  management  of  all  that  portion  of  the  pike 
known  as  the  west  end,  and  that  the  defendant  com- 
pany had  no  power  or  control  over  the  management, 
supervision,  or  operation  of  said  pike  that  went  into 
the  hands  of  the  receiver,  and  would  not  be  liable 
for  the  wrongful  and  negligent  acta  of  the  receiver 
in  not  keeping  the  pike  in  good  repair;  and  if  the 
pike  became  defective  or  out  of  repair  while  in  the 
hands  of  the  receiver,  and  the  injury  resulted  by 
reason  of  said  defect  while  in  the  hands  of  the  re- 
ceiver,   defendant   company   would    not   be   liable,    etc. 

Says  Mr.  Beach  in  his  work  on  Receivers,  Sec. 
721:  ''It  is  well  established  that  a  railway  corpora- 
tion which  is  in  the  hands  of  a  receiver  who  is 
operating  the  road  as  a  common  carrier  under  stat- 
utory provisions  or  by  virtue  of  an  order  of  Court, 
is  not  accountable  for  injuries  occasioned  by  the 
negligence  of  the  employes  of  the  receiver.  If  a 
corporation  be  sued  for  such  injuries  it  has  *a  per- 
fect defense  in  the  plea  that  at  the  time  the  inju- 
ries complained  of  were  inflicted,  it  was  in  the  hands 
of  a  receiver  duly  appointed  and  operating  the  road. 
This   rule    is    well   founded    upon   principle,    since   the 
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corporation,  after  the  appointment,  has  no  control  over 
the  employes  of  the  receiver;  and  also  for  the 
further  reason,  that,  as  we  have  just  stated,  the  re- 
ceiver is  responsible  for  such  injuries  in  his  official 
capacity,  and  judgment  may  be  had  against  the  estate 
in  his  hands."  Ificks  v.  Inte-mational  cfe  G,  N.  R, 
R.  Co.,  62  Texas,  38;  Rogefi^s  v.  MoUle  cfe  Ohio'R. 
R.,  12  Am.  &  Eng.  R.  R.  Cases,  432  (Tenn.,  1883); 
63  Ind.,  67;  58  N.  Y.,  61;  Tumei*  v.  Hannibal 
R.  R.y  74  Mo.,  602;  High  on  Receivers,  Sec.  396, 
and   cases   cited;    6   Am.    St.    Rep.,    313,   and   note. 

Says  Mr.  Wood,  viz.:  *^Upon  the  appointment 
of  a  receiver,  the  functions,  powers,  and  liabilities 
of  a  corporation  are  suspended,  and  from  that  time 
it  ceases  to  be  liable  for  any  contract  made  or  acts 
done  in  the  operation  of  the  road  by  the  receiver, 
unless  the  statute  otherwise  provides,  or  the  posses- 
sion of  the  receiver  and  the  corporation  or  its  lessees 
is  joint."     Wood's  Railway  Law,  Vol.  III.,  Sec.  478. 

It  is  insisted,  however,  on  behalf  of  plaintiff  that 
the  charge  given  by  the  Circuit  Judge  was  errone- 
ous, for  the  reason  the  proof  shows  that  defendant 
company  and  the  receiver  were  jointly  operating  this 
road,  and  that  each  was  responsible  for  the  negli- 
gence of  the  other. ,  Counsel  cite  Railroad  v.  Brown ^ 
17  Wall.,  445,  in  which  it  appeared  that  a  railroad 
corporation  was  run  on  joint  account  of  a  receiver 
of  a  part  of  it  and  the  remaining  part  by  lessees. 
It  was  held  that  an  action  would  properly  lie  against 
the    corporation    itself    for    injuries    sustained    by    a 
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passenger  at  the  hands  of  servants  employed  by  the 
parties  jointly  operating  the  road,  because  the  rule 
that  the  corporation  is  not  liable  in  damages  when  the 
receiver  is  so  liable  is  never  to  be  applied  unless  the 
possession  of  the  receiver  is  exclusive  and  the  employes 
of  the  road  are  wholly  controlled  by  him,  etc.  In  the 
case  just  cited,  it  appeared  that  the  railroad  ex- 
tended from  Washington  City  to  Alexandria,  Virginia. 
That  portion  of  the  road  located  in  Virginia  had 
been  leased  for  ten  years.  Subsequently  that  part 
of  the  road  located  in  the  District  of  Columbia  was 
placed  in  charge  of  a  receiver  by  decree  of  Court. 
Passenger  tickets  were  sold  for  the  whole  line  in 
the  name  of  the  Washington  &  Alexandria  Railroad 
Company,  and  the  two  sections  of  the  road  were 
operated  on  the  joint  account  of  the  lessees  and  the 
receiver,  who  jointly  employed  and  controlled  the 
employes.  In  the  case  now  being  adjudged,  it  dis- 
tinctly appears  that  the  portion  of  the  road  in  liti- 
gation was  in  the  exclusive  charge  of  the  receiver 
appointed  by  the  Chancery  Court  at  Franklin,  and 
there  was  no  joint  operation  of  the  road  in  con- 
junction with  the  defendant  company.  It  appears 
that  the  several  receivers  in  charge  of  the  road  in- 
volved in  this  controversy  contracted  for  repairs  and 
work  on  the  road,  and  that  in  making  settlements, 
in  accordance  with  the  orders  of  the  Court,  the  re- 
ceivers charged  themselves  with  receipts  and  credited 
themselves  with  salaries  paid  gatekeepers  and  with 
amounts  expended   for  work  and  repairs   on  the  road. 
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Again,  it  is  insisted  that  by  the  terms  of  the 
decree  appointing  the  receiver,  he  was  not  directed 
or  required  to  take  charge  of  any  part  of  the  road 
except  the  tollgate,  and  that  he  was  not  authorized 
to  employ  anyone  to  work  upon  the  turnpike.  In 
this  view,  it  is  insisted  that  the  receiver  did  not  take 
absolute  control  of  the  pike,  to  the  complete  exclu- 
sion of  the  defendant  company;  and  the  duty  im- 
posed by  its  charter  to  keep  its  road  in  good  con- 
dition remained  a  charge  upon  the  company  at  all 
times  during  the  litigation.  We  cannot  concur  in 
this   view  of   the   case. 

It  i^  true  the  decree  of  the  Chancery  Court  does 
not,  in  express  terms,  order  the  receiver  to  keep 
the  road  in  repair;  but,  as  is  well  said  by  counsel 
for  appellee,  in  his  brief,  viz.:  '^The  decree  ex- 
pressly places  the  portion  of  the  road  in  dispute  in 
the  hands  of  a  receiver,  and  directs  him  to  collect 
the  tolls.  This  order,  ex  vi  termini^  carries  with  it 
the  authority  to  make  repairs,  for  the  receiver  could 
not  collect  tolls  with  his  road  out  of  repair,  and 
the  Chancellor  so  construed  his  decree  when  he  after- 
wftrds  allowed  the  receiver  credit  for  the  repairs." 
Since  the  defendant  company  had  no  right  to  manage 
or  improve  or  repair  the  section  of  the  road  upon 
which  the  accident  happened,  and  as  there  was  no 
joint  operation  of  the  road,  the  charge  of  the  Cir- 
cuit Judge   under   review   was    entirely   correct. 

The  fourth  assignment  is  that  the  Circuit  Judge 
erred   in   refusing   the   following    instruction   submitted 
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by  counsel  for  plaintiff  in  error,  to  wit:  "If  you 
find,  from  the  proof,  that  the  injury  complained  of 
by  the  plaintiff  was  sustained  by  him  while  the  de- 
fendant's road  was  in  the  hands  of  a  receiver,  by 
reason  of  defects  in  the  bridge  or  culvert  negli- 
gently permitted  or  allowed  by  the  receiver,  and  the 
receiver  was  afterwards  discharged  and  the  road  re- 
turned to  the  possession  and  control  of  the  defendant, 
the  net  income  of  the  road  having  been  used  and 
applied  by  the  receiver  in  permanent  improvement  of 
defendant's  road,  or  some  part  thereof  so  used,  and 
the  remainder  of  such  net  income  was  paid  over  to 
or  received  by  defendant  in  money,  then,  in  such 
case,  the  complainant  would  be  entitled  to  recover, 
in  this  action,  for  whatever  damages  he  has  sus- 
tained, to  the  extent  of  the  net  income  so  applied 
by  the  receiver  or  received  by  the  defendant."  The 
Court   refused   this   request. 

It  will  be  observed  that  this  instruction  proceeds 
upon  the  idea  that  even  if  the  injury  was  caused 
by   the   negligent   acts   of   the   receiver,    the   defendant 

company   would    still    be   liable   to   the   extent   of    the 

« 

funds    received    by    it    from     the    receiver    after    the 
termination   of    the   receivership.       As    already   stated, 
j  when    the   litigation    between    the    turnpike   companies 

was  settled  by  this  Court  in  favor  of  defendant 
company,  the  tolls  collected  by  the  receiver,  amount- 
ing  to  about  |ll,200,  were  turned  over  to  defendant, 
and  it  is  now  insisted  that  defendant  company  is 
liable   for   the   negligent  acts   of    the   receiver   causing 
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injury  to  plaintiff,  to  the  extent  of  the  fund  so 
received.  Counsel  cite,  on  this  proposition,  Teocas 
<&  Pacific  Railway  v.  Johnson^  76  Texas,  421,  in 
which  the  Court  says,  viz.:  ''That  a  claim  for  dam- 
ages caused  by  injuries  inflicted  through  the  negli- 
gence  of  a  receiver,  while  he  is  operating  a  railway, 
is  entitled  to  payment  out  of  current  receipts,  is 
well  settled."  Citing  Ryan  v.  Ilays^  62  Texas,  42; 
Burton  v.  Barbour^  104  U.  8.,  '130;  Kain  v.  Smithy 
80   N.  Y.,  470;    Hale   v.  Frost,  99    U.   S.,  389. 

The  Court  continues,  viz.:  '*lf  such  earnings  be 
invested  in  betterments,  which,  without  sale,  are  re- 
turned to  the  company,  with  its  other  property,  at 
the  close  of  the  receivership,  then  the  company  must 
be  held  to  have  received  the  property  charged  with 
the  satisfaction  of  any  claim  which  the  receiver 
ought  to  have  paid  out  of  the  earnings.  Ryan  v. 
Hays,  62  Texas,  42;  Fosdich  v.  Schall,  99  U.  S.,. 
253;  Barton  v.  Barbour,  104  U.  S.,  130;  Hale  v. 
Frost,  99  U.  S.,  389;  Miltmherger  v.  Railway,  106 
U.  S.,  287;  Addison  v.  Leiois,  75  Va.,  701;  Rail- 
road V.   Davis,    62    Miss.,    271." 

The  facts  of  that  case  {Texas  Pac,  Ry,  v.  John- 
son, 76  Texas,  421)  are  as  follows:  The  plaintiff, 
Johnson,  while  in  the  employ  of  Brown,  a  receiver 
of  the  Texas  &  Pacific  Railway,  appointed  by  the 
Circuit  Court  of  the  United  States  sitting  at  New 
Orleans,  was  injured  by  the  negligence  of  such  re- 
ceiver, and  instituted  suit  against  the  receiver  alone, 
IB   a    District    Court    in   Texas,    to    recover    damages. 
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Before  the  cause  reached  an  issue,  the  receiver  was 
discharged  by  order  of  the  Court  that  appointed  him 
in  Louisiana,  the  decree  of  discharge  requiring  all 
persons  having  claims  against  the  receivership  to  in- 
tervene in  that  Court  and  establish  same  before  a 
fixed  day.  The  plaintiff  in  that  case  did  not  so  in- 
tervene, but  amended  his  petition,  making  the  Texas 
&  Pacific  Railway  a  party  defendant,  alleging  that 
it  had  received  in  moneys  and  betterments  from  the 
receiver,  in  settlement,  all  the  net  income  from  the 
road.  The  company  set  up  as  defense,  by  demurrer 
and  plea,  that  the  road  was  in  the  hands  of  the  re- 
ceiver, and  that  settlement  with  the  receiver  had 
been  had  in  the  Court  at  New  Orleans,  and  that 
all  parties  having  such  claims  were  required  to  in- 
tervene there,  and  that  the  plaintiff  had  failed  to  do 
so,  and  the  time  for  such  intervention  had  expired, 
and  that  plaintiff^  s  action  was  barred.  The  cause 
was  tried  and  dismissed  as  to  the  receiver,  but  a 
personal  judgment  was  rendered  against  the  company, 
and  execution  awarded.  On  appeal,  the  United 
States  Supreme  Court  (Chief  Justice  Fuller)  said,  viz.: 
<<The  company  was  held  liable  upon  the  distinct 
ground  that  the  earnings  of  the  road  were  subject 
to  the  payment  of  claims  for  damages,  and  that,  as 
in  this  instance,  such  earnings,  to  an  extent  far 
greater  than  sufficient  to  pay  the  plaintiff,  had  been 
diverted  into  betterments,  it  must  respond  directly 
for  the  claim.  This  was  so  by  reason  of  the 
statute  (Texas  Laws,   1887,    Ch.   131,  page  120);   and, 
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irrespective  of  statute,  on  equitable  principles  appli- 
cable under  the  facts.  38  U.  S.,  L.  Co-op.  Ed.,  85; 
161  U.  S.,  92;  Texas  cfe  Padjic  By.  v.  Bailey^  83 
Texas,  19;  Texas  cfe  Pacific  By  v.  Comstoch^  83 
Texas,  537;  Mobile  <&  Ohio  B.  B.  v.  Davis,  62 
Miss,,    271. 

*' Damages  for  injuries  to  persons  or  property  dur- 
ing the  receivership,  caused  by  the  torts  of  the  re- 
ceiver's agents  and  employes,  are  classed  as  operat- 
ing expenses,  and  are  accorded  the  same  priority  of 
payment  as  belongs  to  other  necessary  expenses  of 
the  receivership.  Such  claims  will  be  paid  out  of 
the  net  income  if  that  is  sufficient,  but  in  the  event 
of  a  deficiency  they  will  be  paid  out  of  the  corpus." 
20  Am.  &  Eng.  Enc.  L.,  385.  So,  also,  if  dur- 
ing the  receivership  net  income  is  applied  to  the 
permanent  improvement  of  the  railroad  property,  and 
the  receivership  is  afterwards  discharged  and  the  road 
again  turned  over  to  the  company,  then  the  com- 
pany is  liable  for  torts  during  the  receivership  to 
the  extent  of  such  net  income  so  applied."  Am. 
&  Eng.  Enc.  L.,  pp.  389,  390;  Texas  db  Pacific 
By.  V.  White,  18  S.  W.  R.,  481;  Beach  on  Re- 
ceivers,   Sees.    718,    722. 

It  being  conceded  that  the  correct  rule  on  this 
subject  is  laid  down  in  the  authorities  cited,  we 
next  inquire  as  to  its  application.  It  is  an  indis- 
putable condition  of  the  right  to  recover  against  the 
company,  even  upon  the  theory  that  it  has  received 
a   net   income   from   the   receiver,   that   the   declaration 
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should  allege  that  the  injuries  were  sustained  by  the 
plaintiff  in  consequence  of  the  negligence  of  the  re- 
ceiver, his  servants  or  agents.  The  gravamen  of 
the  action,  as  outlined  in  the  four  counts  of  the 
plaintiff^s  declaration,  is  that  defendant  company  com- 
mitted the  wrong;  but  there  is  no  allegation  in 
either  count  that  the  receiver  was  guilty  of  any 
negligence.  We  have  already  seen  that  the  company 
was  not  chargeable  with  any  breach  of  its  duty  in 
failing  to  keep  the  turnpike  in  repair,  for  the  rea- 
son that  it  was  in  charge  of  the  receiver  appointed 
by  the  Chancery  Court.  If  liable  at  all,  it  must 
be  so  upon  the  ground  that  the  receiver  was  guilty 
of  negligence  whereby  the  injuries  were  occasioned 
to  the  plaintiff,  and  that  instead  of  discharging  said 
liability  out  of  the  receipts  that  came  into  his  hands, 
he  paid  them  over  to  defendant  company  upon  the 
termination  of  his  receivership.  But  the  fatal  and 
irremediable  infirmity  in  the  pleadings  is  that  no 
negligence  is  charged  against  the  receiver,  his  serv- 
ants or  agents,  and  there  is  therefore  no  theory 
presented  upon  which  liability  could  be  predicated  or 
a  recovery  rested  against  the  company,  ^izst  Tenn. 
Coal  Co.  V.  Evaji  Daniel^  MSS.,  Knoxville,  Sep- 
tember  Term,    1897. 

The    judgment    of    the   Circuit    Court    is   therefore 
affirmed. 
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Ellis  v.  Insurance  Co.  ^^®  i*l 

{Nashville.    .  December    15,    1897.) 

1.  Court  of  Chancery  Appeals.    FlinMng  of,  cw  to  domicile  con- 

chislve. 

The  finding*  of  the  Court  of  Chancery  Appeals  upon  the  question 
of  domicile  is  a  finding'  of  fact  that  is  concluslTe,  and  not  sub- 
ject to  review  by  this  Court.     (Po8t,  pp.  180,  181.) 

Case  cited  and  approved:  Bank  v.  Evans,  95  Tenn.,  706. 

2.  Administration.    Foreign  assets. 

The  assets,  consisting  of  policies  of  life  insurance,  of  the  estate 
of  a  deceased  nonresident  intestate,  cannot  be  drawn  into  this 
state  for  recovery  by  suit  and  for  distribution  under  our  stat- 
utes, by  the  device  of  having  an  administrator  appointed  in 
this  state  to  obtain  possession  of  the  policies  and  bring  them 
into  the  state.     {Post,  pp.  181-186.) 

Cases  cited  and  approved:  Goodlet  v.  Anderson,  7  Lea,  288;  St. 
John  V.  Hodges,  9  Bax.,  338;  Jones  v.  Marable,  6  Hum.,  116; 
Carr  v.  Lowe,  7  Heis.,  84;  McCoUum  v.  Smith,  Meigs,  342;  88 
Am.  Dec,  298. 


FROM     SUMNER. 


Appeal   from   Chancery  Court    of    Sumner   County. 
J.    S.   Gribblb,    Ch. 

J.    W.     Blackmore    and    Dismukes    &    Dismukes 
for   Complainant. 

Stokes    &    Stokes    and    L.    J.    Pardue    for   De- 
fendants. 

16  P— 12 
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McAlister,  J.  The  complainant  filed  this  bill 
in  the  Chancery  Court  of  Sumner  County  in  her 
own  right  as  widow  and  as  administratrix  of  her  de- 
ceased husband,  to  enforce  the  collection  of  certain 
policies  of  insurance  issued  upon  the  life  of  her 
husband,  and  payable  at  his  death  to  his  executors, 
administrators,  or  assigns.  Irby  T.  Ellis,  the  hus- 
band of  complainant,  died  intestate  in  March,  1896, 
at  Selma,  Alabama.  Upon  the  death  of  her  hus- 
band, the  complainant  returned  to  Sumner  County, 
Tennessee,  where  she  had  formerly  resided,  took  out 
letters  of  administration  upon  his  estate  in  the  County 
Court,  and  filed  this  bill  in  the  Chancery  Court  of 
Sumner  County,  Tennessee,  to  collect  this  insurance. 
Complainant  alleged  in  her  bill  that  the  policy  of 
insurance  issued  by  the  Northwestern  Insurance  Com- 
pany was  not  in  her  possession,  but  was  held  as 
collateral  security  by  one  Marshall,  at  Selma,  Ala- 
bama. The  Court  of  Chancery  Appeals  find  as  a 
fact  that  complainant  acquired  possession  of  this  pol- 
icy by  sending  her  attorney  to  Selma  and  paying 
off  the  debt  to  the  pledgee,  who  surrendered  the 
policy  to  her  attorney,  and  the  latter  thereupon 
brought   it   to   Tennessee. 

On  April  7,  1896,  the  two  policies  issued  by  the 
New  York  Life  Insurance  Company  were  also  ob- 
tained by  complainant's  attorney,  who  went  to  Selma 
and  paid  off  certain  debts  for  the  payment  of  which 
these  policies  had  been  hypothecated.  It  is  proper 
to    say   that    when    these    latter    policies   were   surren- 
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dered  to  complainant's  attorney,  no  administrator  had 
been  appointed  upon  the  estate  of  Irby  T.  Ellis,  in 
Alabama.  R.  P.  Safford  qualified  as  administrator  of 
said  estate  at  Selma,  on  May  26,  1896.  Complain- 
ant qualified  as  administratrix  in  Sumner  County, 
Tennessee,  on  June  11,  1896.  The  contest  pre- 
sented upon  the  record  is  between  the  widow  and 
the  foreign  administrator  over  the  proceeds  of  these 
policies.  The  Northwestern  Mutual  Life  Insurance 
Company  was  the  only  defendant  to  the  bill  filed  by 
the  widow  and  administratrix  in  Sumner  County, 
Tennessee.  The  foreign  administrator  and  the  New 
York  Life  Insurance  Company  became  parties  to  said 
proceedings  by  special  agreement,  entered  into  between 
the  parties.  It  was  agreed,  first,  that  the  injunc- 
tion should  be  dissolved,  and  that  said  Northwestern 
Mutual  Life  Insurance  Company  should  pay  the 
amount  of  its  policy  ($2,038)  into  the  hands  of 
the  Clerk  and  Master  of  the  Court,  which  was  done, 
and  the  company  was  discharged  from  further  lia- 
bility. It  was  further  agreed  that  in  order  to  settle 
all  questions  in  one  suit,  R.  P.  Safford,  the  Alabama 
administrator,  be  made  a  party  defendant  and  enter 
his  appearance,  which  was  accordingly  done.  R.  P. 
Safford,  the  Alabama  administrator,  claims  that  Irby 
T.  Ellis,  at  the  time  of  j.  his  death,  was  a  citizen 
and  domiciled  in  the  State  of  Alabama,  and  that 
under  the  laws  of  said  State  policies  of  life  insur- 
ance, payable  to  the  estate  of  deceased,  go  to  his 
creditors,    and   that   he   is   entitled   to  the   proceeds   of 


180  ffASHVILLE: 


Ellis  V.  Insurance  Co. 


said  policies  for  the  benefit  of  creditors  in  Alabama. 
Complainant,  Sallie  Ellis,  insists  that  at  the  date  of 
his  death  her  husband  was  a  resident  and  citizen  of 
the  State  of  Tennessee,  and  that  under  the  laws  of 
this  State  the  proceeds  of  said  policies  would  inure 
to  the  sole  and  separate  use  of  the  widow,  free  from 
the  claims  of  creditors,  no  children  having  been  born 
to   them. 

The  main  question  presented  upon  the  record  was 
in  respect  of  the  residence  and  domicile  of  the  said 
Irby  T.  Ellis,  whether  it  was  in  the  State  of  Ten- 
nessee or  in  the  State  of  Alabama.  However,  it 
was  insisted  by  counsel  for  Mrs.  Ellis  that,  inde- 
pendently of  the  question  of  Irby  T.  Ellis'  domicile, 
that  the  New  York  policies,  being  in  the  possession 
of  Mrs.  Ellis  at  the  time  she  qualified  as  adminis- 
tratrix in  the  State  of  Tennessee,  and  being  personal 
property,  they  should  be  distributed  according  to  the 
laws  of  Tennessee.  And  it  is  further  insisted,  if 
she  is  entitled  to  recover  these  policies,  she  is  also 
entitled  to  recover  the  Northwestern  policy  under  the 
atjreed   decree   in   this   cause. 

The  Chancellor  decreed  in  favor  of  complainant, 
Mrs.  Sallie  Ellis.  The  Court  of  Chancery  Appeals 
found,  as  a  fact,  that  Irby  T.  Ellis,  at  the  time  of 
his  death,  was  domiciled  in  the  State  of  Alabama, 
and  that  his  personal  estate  should  be  distributed 
according  to  the  laws  of  that  State.  That  Court 
reversed  the  decree  of  the  Chancellor,  and  adjudged 
that    the   Alabama   administrator   was    entitled    to   the 
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proceeds  of  all  the  policies.  Complainant  appealed, 
and  the  first  assignment  made  on  her  behalf  is  that 
the  Court  of  Chancery  Appeals  erred  in  their  find- 
ing as  respects  the  domicile  of  Irby  T.  Ellis.  It 
is  insisted  that  this  finding  is  a  conclusion  of  law 
from  facts  ascertained  by  them,  which  is  subject  to 
review  and  reversal  by  this  Court.  The  Court  of 
Chancery  Appeals  very  fully  and  correctly  state  the 
rules  of  law  by  which  they  were  guided  in  this 
investigation  of  fact,  and  their  finding  is  not  subject 
to  review  by  this  Court.  The  element  of  intention 
enters  largely  into  the  question  of  domicile,  and  the 
ascertainment  of  this  intention  is  a  matter  exclu- 
sively within  the  province  of  that  Court.  It  is  not 
a  conclusion  of  law,  but  an  inference  of  fact,  to  be 
drawn  from  the  evidence  in  the  record.  £a7}k  v. 
Mans,    11   Pickle,    706. 

The  second  assignment  is  that  .an  administrator  of 
the  deceased  holder  of  a  life  policy,  appointed  in  the 
State  where  the  policy  is,  and  having  possession  of  ' 
the  policy,  is  entitled  to  recover  the  amount  due 
thereon,  as  against  an  administrator  appointed  in  an- 
other State,  including  that  in  which  the  decedent 
resided  at  the  time  of  his  death.  Counsel  cite,  in 
support  of  this  proposition.  Smith  v.  JVew  York  Ins. 
Co.y  67  Fed.  Rep.,  694.  That  was  an  action  at 
law  brought  by  Mrs.  Eudora  V.  Smith  in  the  United 
States  Circuit  Court  for  the  Northern  District  of 
California,  as  administratrix  with  the  will  annexed 
of    the    estate    of    Dr.    Wm.   T.    Smith,    deceased,    to 
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recover  from  the  New  York  Life  Insurance  Company 
the  sum  of  $5,000,  alleged  to  be  due  on  a  policy 
of  life  insurance.  The  record  showed  that  Dr.  Smith 
died  at  Chicago,  111.  At  the  time  of  the  issuing  of 
the  policy,  and  at  the  time  of  his  death,  he  was  a 
resident  of  the  State  of  Illinois.  He  left  surviving 
him  a  widow,  a  resident  of  San  Francisco,  Cat.,  and 
two  sons.  Dr.  Smith  had  formerly  lived  in  Cali- 
fornia, and  had  left  that  State  on  account  of  finan- 
cial and  domestic  difficulties  between  himself  and 
wife.  Prior  to  his  death.  Dr.  Smith  had  sent  the 
policy  of  insurance  for  J6,000,  together  with  the 
sum  of  $5,000  in  money,  to  California,  the  insur- 
ance policy  to  be  held  in  trust  by  his  wife  for  the 
benefit  of  their  minor  son,  and  the  money  to  be 
paid  the  wife  when  she  obtained  a  divorce.  No  di- 
vorce was  ever  granted.  After  the  death  of  Dr. 
Smith,  his  counsel  in  California,  to  whom  the  policy 
had  been  sent,  delivered  it  to  Mrs.  Smith  as  the 
special  administratrix  of  her  husband's  estate.  It 
further  appears  that,  three  days  prior  to  his  death, 
Dr.  Smith,  being  indebted  to  one  J.  B.  Murphy, 
of  Chicago,  executed  and  delivered  to  him  at  said 
city,  a  transfer,  among  other  choses  in  action,  of 
the  policy  of  insurance  for  $5,000,  then  in  the  hands 
of  Dr.  Smith's  attorney  in  California.  This  docu- 
^  ment  was  executed  and  delivered  to  and  accepted  by 
J.  B.  Murphy  in  payment  of  an  indebtedness  of 
Smith  to  him.  Smith  afterwards  executed  a  will, 
wherein   he   bequeathed  to   the   said   Jno.    B.    Murphy, 
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to  be  first  paid  out  of  his  estate,  the  sum  of  $3,400, 
and  various  other  legacies.  The  executor  named  in 
the  will  declined  to  act,  and  thereupon  letters  of 
administration  upon  said  estate  were  issued  to  the 
Jennings  Trust  Company,  a  corporation  existing  un- 
der the  laws  of  the  State  of  Illinois.  The  trust 
company  commenced  an  action  against  the  New  York 
Life  Insurance  Company,  in  the  Circuit  Court  of 
Cook  County,  Illinois,  to  collect  the  amount  of  the 
$5,000  policy,  which  action,  it  was  claimed,  was 
prosecuted  for  and  on  behalf  of  the  said  J.  B.  Mur- 
phy. The  policy  in  question  has  never  been  paid. 
Mrs.  Smith's  action,  as  already  stated,  was  com- 
menced in  the  Circuit  Court  for  the  Northern  Dis- 
trict of  California,  against  the  New  York  Life  Insur- 
ance Company,  and  this  company  interposed,  as  a 
defense,  the  proceedings  in  Illinois,  and  insisted  that 
the  trust  company  and  Murphy  should  be  made  par- 
ties. Judgment  was  rendered  in  favor  of  Mrs.  Smith. 
The  Court,  upon  these  facts,  held:  First,  that 
the  sale  or  assignment  of  the  policy  by  Dr.  Smith 
to  Murphy  did  not  vest  in  the  latter  any  interest, 
legal  or  equitable,  that  would  authorize  him  to  bring 
and  maintain  an  action  thereon  against  the  insurance 
company;  that  to  constitute  such  an  assignment 
there  must  be,  first,  an  intention  to  assign  the  debt 
or  chose,  and,  secondly,  this  intention  must  be  fol- 
lowed by  a  delivery  of  the  chose  to  the  assignee. 
Again,  the.  Court  said,  the  policy  is  personal  prop- 
erty,    and    was    in    the    State    of    California.       The 
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issuance  of  letters  of  administration  to  Mrs.  Smith 
in  Calfornia  was  legal.  She  had  possession  of  the 
policy,  and  was  entitled  to  recover  the  money 
thereon.  The  law  is  well  settled  that  the  adminis- 
tratrix in  California,  as  against  the  Jennings  Trust 
Company,  or  any  other  administrator  in  any  other 
State,  is  entitled  to  recover  the  money  from  the 
insurance  company.  It  will  be  observed  that  the 
policy  involved  in  that  case  had  been  sent  by  Smith 
to  his  counsel  in  California,  to  be  delivered  to  his 
wife,  to  be  held  in  trust  by  her  for  the  benefit  of 
his  minor  son,  and,  at  the  date  of  Smithes  death, 
the  policy  was  in  California  and  not  in  Illinois,  the 
domicile  of  Smith.  It  is  well  settled  that  where 
the  intestate,  at  the  time  of  his  death,  owns  prop- 
erty in  a  State  other  than  that  of  his  domicile, 
administration  must  be  taken  out  in  order  to  collect 
the  funds  for  the  benefit  of  the  estate.  It  appears 
from  the  record  in  this  case,  that,  at  the  date  of 
Irby  T.  Ellis'  death,  all  three  of  said  policies  were 
in  the  State  of  Alabama,  and  constituted  a  part  of 
the   assets   of   his   estate. 

In  the  case  of  Goodlet  v.  Anderson^  7  Lea,  288, 
the  Court  said,  viz. :  ^  *  We  held,  in  the  case  of 
St.  John  V.  Hodges^  9  Bax.,  338,  after  full  argu- 
ment and  review  of  authorities,  that  notes  of  the 
character  of  the  one  in  question  are  hona  notaVdia 
at  the  domicile  of  the  intestate's  residence,  when  left 
there  at  the  time  of  his  death,  and  that  adminis- 
tration  taken   out   in  another  State,   where  the   debtor 
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resides,  does  not  draw  thereto  the  title  or  right  to 
the  notes  unless  they  actually  come  to  the  hands  of 
such   administrator. ' ' 

The  Court  of.  Chancery  Appeals  finds  <<that  all 
of  these  insurance  policies  were  taken  out  at  Selma, 
Ala.,  and  all  were  there  in  the  hands  of  different 
parties  for  safe-keeping,  or  as  collateral  security,  at 
the  time  of  Ellis'  death.  The  Northwestern  policy, 
about  which  this  suit  was  first  brought,  was,  at  the 
time  of  the  death  of  Ellis,  in  possession  of  Mr. 
Marshall,  at  Selma,  who,  after  Saffold  qualified,  de- 
livered it  to  him,  but  who  afterwards,  at  Marshall's 
.  request,  redelivered  it  to  Marshall,  in  whose  hands 
it  was  at  the  time  the  original  bill  was  tiled  in  this 
case.  After  that  Marshall  delivered  it  to  the  attor- 
ney of  Mrs.  Ellis,  who  brought  it  to  this  State, 
pending  the  present  suit.  The  two  New  York  Life 
Insurance  Company  policies  were  also  obtained  by 
counsel  for  Mrs.  Ellis  April  7,  1896,  while  on  a 
visit  to  Selma.  While  we  think  it  extremely  likely 
that  Mr.  Dismukes  brought  these  two  policies  into 
this  State  immediately  after  their  procurement  by 
him  in  April,  1896,  there  is  no  proof  on  this  sub- 
ject, and  we  do  not  know  how  the  fact  is  nor 
where  they  were  when  Mrs.  Ellis  was  appointed 
administratrix,  nor  when  she  brought  this  suit.  So 
that  on  these  facts,  this  suit  is  simply  an  effort  on 
the  part  of  a  Tennessee  administratrix  to  draw  into 
this  State  for  administration,  and  out  of  its  proper 
sphere,    an    asset    to    which    she    had    no    title,     and 
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which  was  not  here  as  a  fact,  nor  under  any  theory 
of  law."  We  agree  with  that  Court  that  this  can- 
not be  done  without  destroying  all  principles  of 
comity  between  the  two  jurisdictions.  Moreover,  we 
are  of  opinion  that  complainant,  as  widow,  is  not 
entitled  to  the  proceeds  of  these  policies,  for  wher- 
ever administered  the  distribution  must  be  made 
under  the  laws  of  Alabama,  the  domicile  of  the 
deceased.  Pritchard  on  Wills  and  Administration, 
Sec.  64,  p.  69;  Jofies  v.  Marable,  6  Hum.,  116;  Carr 
V.  Lowe,  7  Heis.,  84;  McCollum  v.  Smithy  Meigs, 
342;  Peterson  v.    Chemical  Bank^   88    Am.    Dec,    298. 

In  conclusion,  we  wish  to  say  that  we  fully  rec- 
ognize the  principle  so  well  settled  that  a  foreign 
executor  or  administrator  or  receiver  cannot  collect 
assets,  or  sue  or  be  sued  in  his  representative  capacity 
in  this  State,  but  we  think  this  question  is  entirely 
eliminated  from  the  case  by  the  agreed  decree,  by 
which  the  Alabama  administrator  is  made  a  party 
defendant  and  allowed  to  set  up  his  claim  to  the 
policies. 

The   decree   is   affirmed. 
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Farmer  v.    Bank. 

{Nashville.     December    18,    1897.) 

1.  Banks  and  Banking.    Liability  for  proceeds  of  check  collected  on 

forged  indorsemenL 

A  bank  that  has  receiyed  and  collected  a  check  upon  a  forg'ed 
indorsement  of  the  payee *s  name  is  liable  to  the  payee  for  its 
proceeds,  althoug^h  the  bank  had  paid  over  or  fully  accounted 
for  same  to  the  forger,  without  knowledge  or  suspicion  of  the 
forgery.     {Post,  VV'  188-191.) 

Cases  cited  and  approved:  Pickle  v.  Muse,  88  Tenn.,  381;  Chism 
V.  Bank,  96  Tenn.,  641;  1  Hill,  295;  35  C^.  J.  L.,  400;  19  Ohio  St., 
586;  6  Hum.,  124;  1  Ex.  Div.,  368. 

2.  Pbivity.    Not  essential  to  maintenance  of  action,  when. 

Want  of  privity  will  not  defeat  an  action  by  the  payee  of  a 
check  to  recover  its  proceeds  from  a  bank  that  has  innocently 
received  and  collected  it  upon  a  forged  indorsement.  {Post^ 
pp.  191,  192.) 

Cases  cited  and  approved:  Pickle  u  Muse,  88  Tenn.,  381;  1  Hill, 
295;  35  N.  J.  L.,  400. 


FROM    ROBERTSON. 


Appeal   in  error   from   Circuit  Court  of   Robertson 
County.      A.    H.    Munford,    J. 

E.    A.    Hicks  and   R.    L.    Peck   for   Farmer. 

L.    T.    CoBBS  and   A.    E.    Garner  for   Bank. 
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Beard,  J.  This  suit  was  brought  to  recover  the 
proceeds  of  a  check  of  which  plaintiff  in  error 
claimed  to  be  the  owner,  and  which  he  alleged  had 
wrongfully  gone  into  the  possession  of  the  defendant 
in  error,  and  been  collected  by  it.  The  evidence  in 
the  case  tends  to  show  that  Farmer  delivered  to  one 
Head  a  small  lot  of  tobacco  to  be  put  in  order  for 
market;  that,  when  so  prepared,  Head  sent  it  to 
his  merchants  in  Nashville,  who,  having  sold  it,  re- 
turned to  him  the  net  proceeds  of  the  sale  in  their 
check  on  the  Fourth  National  Bank  of  Nashville, 
payable,  however,  to  the  order  of  plaintiff  in  error; 
that  instead  of  delivering  it  to  the  payee,  Head, 
without  his  knowledge  or  consent,  indorsed  the  payee's 
name  upon  it,  and  delivered  it  to  the  defendant 
bank,  whose  oflScers,  supposing  this  indorsement  to 
be  genuine,  and  without  suspicion  as  to  the  title  of 
Head,  placed  it  to  his  credit,  and  permitted  him  to 
check  it  out;  that  it  then  forwarded  the  check  to 
its  correspondent,  who,  in  due  time,  presented  it  to 
the  drawee,  and,  receiving  from  it  the  amount 
thereof,  remitted  it  to  the  defendant  bank.  Declin- 
ing to  pay  to  Farmer  the  sum  so  collected,  this 
suit   was   instituted. 

In  the  course  of  his  charge  to  the  jury,  the  trial 
Judge  said:  '*If  you  find  from  the  evidence  that 
the  draft  in  question  was  drawn  by  Dortch,  Carsey 
&  Co.  in  favor  of  plaintiff  on  the  Fourth  National 
Bank  of  Nashville,  and  that  his  name  was  indorsed 
on   the   back   of  the  draft,  but   that   such   indorsement 
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was  a  forgery,  then  the  draft  was  not  legally  in- 
dorsed, and  should  not  have  been  paid;  but  if  the 
defendant  simply  received  the  draft  from  Riley  Head 
as  a  deposit,  placing  it  to  Head's  credit,  and  after- 
wards had  it  collected  from  the  Fourth  National 
Bank,  and  the  defendant  acted  in  good  faith,  not 
knowing  the  indorsement  of  plaintiff's  name  was  a 
forgery,  then  the  defendant  would  not  be  liable  to 
plaintiff  for  said  draft,  and  you  should  find  for  the 
defendant."' 

While  there  is  obscurity  in  the  first  clause  of  this 
paragraph,  the  result,  no  doubt,  of  clerical  omission 
in  the  transcript,  in  the  concluding  part  the  jury 
are  very  distinctly  told  that  if  they  should  find  the 
defendant  bank  simply  took  this  check  or  draft  as 
bailee,  for  collection,  in  good  faith,  and  without 
knowledge  of  the  forged  indorsement  of  the  payee's 
name,  then  it  would  not  be  liable,  though  it  had 
received  its  proceeds  and  paid  them  over  to  Head. 
There  was  error  in  giving  this  instruction,  for  which 
the   case   must   be   reversed. 

While  the  exact  question  here  presented  has  not 
been  heretofore  raised  in  this  State,  yet  the  ultimate 
principle  upon  which  it  rests  for  determination  has 
been  recognized  and  applied  by  this  Court.  In 
PicT<U  V.  Miise^  88  Tenn.,  381,  the  well-settled  rule 
was  announced  that  <'a  check  drawn  in  favor  of  a 
particular  payee  or  order,  is  payable  only  to  the 
actual  payee,  or  upon  his  genuine  indorsement,  and 
if    the    bank    mistake    the   identity   of    the   payee,    or 
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pay  upon  a  forged  indorsement,  it  is  not  a  payment 
in  pursuance  of  authority,  and  it  will  be  respon- 
sible." To  the  same  effect  is  Chimn^  Churchill  cj6 
Co.  V.  Bank,  96  Tenn.,  641.  The  logic  of  this 
holding,  it  would  seem,  must  necessarily  be  that 
one  coming  into  possession  of  such  paper,  either  un- 
indorsed or  with  a  forged  indorsement  of  the  payee's 
name,  could  not  successfully  resist  the  title  of  the 
true  owner,  or,  if  it  has  been  converted  into  money, 
a   demand   for   its   proceeds. 

In  such  a  case  the  rule  of  law  is  stated  by 
Morse,  in  his  work  on  Banks  and  Banking,  Vol.  I., 
Sec.  248:  '*If  a  negotiable  instrument,  having  a 
forged  indorsement,  come  into  the  hands  of  a  bank 
and  is  collected  by  it,  the  proceeds  are  held  for  the 
rightful  owner  of  the  paper,  and  may  be  recovered 
by  him,  although  the  bank  gave  value  for  the  paper, 
or  has  paid  over  the  proceeds  to  the  party  deposit- 
ing  the   instrument   for   collection." 

Cases  involving  facts  similar  to  those  upon  which 
this  controversy  turns,  have  been  considered  by  a 
number  of  Courts  of  the  highest  respectability,  and 
the  rule  announced  by  Mr.  Morse  has  been  applied 
to  them.  In  Talbot  v.  Bank  of  RochcBter^  1  Hill, 
295,  a  certificate  of  deposit  belonging  to  Talbot  was 
stolen,  and  by  a  forged  indorsement  came  into  the 
possession  of  the  defendant  bank,  which  subsequently 
collected  it  from  the  drawee,  and  at  the  suit  of  the 
owner,  the  receiving  bank  was  held  liable  for  the 
proceeds    of    the    certificate,    though    it    acted    in   the 
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utmost  good  faith,  and  without  any  suspicion  of  the 
fraud  practiced  upon  the  true  owner.  Buckley  v. 
Second  National  Banky  35  N.  J.  L.,  400,  was  a 
case  where  a  check  with  the  name  of  the  payee 
forged  upon  it,  came  to  the  possession  of  the  de- 
fendant innocently,  and  was  so  collected  by  it;  hav- 
ing done  so,  it  was  compelled  to  respond  to  the 
claim  of  the  true  owner,  upon  his  discovery  of  the 
loss  and  fraud,  though  the  bank  had  already  ac- 
counted for  the  proceeds  to  the  party  from  whom 
it  had  obtained  possession.  In  the  course  of  the 
opinion,  the  Court  say:  '*It  is  clear,  then,  that 
nothing  passed  to  the  defendant  by  virtue  of  the 
forged  indorsement.  The  plaintiff^  s  right  to  the 
check  remained  precisely  as  it  was  before  bis  name 
was  forged.  The  check,  therefore,  when  the  de- 
fendant obtained  the  money  upon  it,  was  the  prop- 
erty of  the  plaintiff,  and  in  that  case  he  may,  as 
we  have  seen,  recover  the  amount  in  this  action,  as 
money   received   by  the   defendant   to   his   use." 

In  Shaffer  v.  McKet,  19  Ohio  St.,  626,  a  draft 
payable  to  plaintiff^ s  order  was  stolen  from  the  mail, 
and  the  thief  having  placed  a  forged  indorsement 
upon  it,  sold  it  to  McKee,  who,  in  good  faith  col- 
lected from  the  drawee  the  money,  and  appropriated 
it  to  his  own  use,  and,  upon  these  facts,  it  was 
held  the  owner  was  entitled  to  recover.  To  the 
same  effect  are  Johnnon  v.  Firni  National  Bank^  6 
Hun,  124,  and  Bahbitt  v.  Pinkett,  1  Ex.  Div.,  368. 
But   it   is    insisted    this    action    cannot    be    maintained 
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for  the  want  of  privity  between  the  parties.  This 
objection  was  made  in  Talbot  v.  Bank  of  Rochest^^ 
supra;  Buckley  v.  Second  National  BanJc^  mipra^  and 
Pickle  V.  Muse,  supra,  and  in  each  of  these  it  was 
held  not  to  be  well  taken.  Although  not  actually 
delivered  to  plaintiff,  yet  his  ratification  by  a  de- 
mand upon  the  defendant  for  its  proceeds,  by  this 
suit,  if  not  before,  made  the  check  the  property  of 
Farmer  {Pickle  v.  Muse,  supra),  so  that  when,  with- 
out any  lawful  right,  the  defendant  converted  it  into 
money,  it  stood  in  the  place  of  the  original  paper, 
and  was  equally  the  property  of  the  plaintiff  in 
error.  In  the  one  case  no  more  than  the  other 
can  the  defendant  in  error  resist  the  right  of  recov- 
ery of  the  true  owner  upon  the  ground  of  a  want 
of  privity;  for  the  action  against  the  wrongdoer 
does  not  rest  upon  privity,  but  upon  the  fact  that 
he  has  intermeddled  with  property  not  his  own,  and, 
asserting  a  hostile  claim,  he  has  interfered  with  the 
lawful  use  and  dominion  of  the  owner  of  the  property. 
For  the  error  of  the  Circuit  Judge  in  the  matter 
indicated,  the  judgment  is  reversed,  and  the  case  is 
remanded   for   a   new   trial. 
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Orgain  V.  Irvine. 

{Nashville.       December    18,    1897.) 

1.  Wills.     Vnexecated  incomplete  will  sustained^  when. 

A  written  will,  containing*  independent  dispositions  of  both  per- 
sonal and  real  estate,  will  be  sustained  as  to  its  bequests  of 
personalty,  but  not  as  to  devises  of  realty,  althoug*!!  it  is 
neither  in  testator *s  handwriting,  nor  executed  according  to 
the  statutory  formalities,  nor  complete  in  the  dispositions  in- 
tended by  testator  of  his  estate,  where  the  unfinished  and  un- 
executed condition  of  the  paper  is  satisfactorily  shown  to  have 
resulted  from  some  cause  other  than  a  purpose  to  abandon  or 
postpone  the  testamentary  scheme,  and  that  the  bequests  sought 
to  be  upheld  embodied  the  final  intention  of  the  testator,  which 
would  not,  in  any  event,  have  been  changed  or  modified. 
(Post,  pp.  199-203.) 

Cases  cited  and  approved:  Guthrie  v.  Owen,  2  Hum.,  202;  2  Ad- 
dams,  354. 

2.  Same.    Presumption  against  incomplete^  unexecuted  will. 

An  adverse  presumption  arises  against  an  incomplete  or  unexe- 
cuted will,  which  has  greater  or  less  weight,  according  to  the 
condition  of  the  paper.     (Post,  pp.  199-201.) 
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John   F.    House    and    Daniel    &    Daniel   for   Ir- 
vine. 

McAlister,  J.  This  record  presents  a  contested 
will  from  the  Circuit  Court  of  Montgomery  County. 
The  paper  writing  contested  was  propounded  as  the 
last  will  and  testament  of  John  M.  Smith,  by  Mary 
Irvine  as  the  next  friend  of  her  three  minor  daugh- 
ters. The  first  item  of  the  alleged  will  provides 
for  the  payment  of  the  debts  and  funeral  expenses 
of  the  testator.  The  second  item  bequeaths  $2,500 
to  Anna  Stewart  Irvine,  and  $2,000  each  to  Grace 
and  Abbie  Irvine.  The  third  item  provides  for  the 
payment  of  $1,500  to  Miss  Harriet  Green,  and  di- 
rects that  any  part  of  it  remaining  unused  at  her 
death  shall  go  to  the  three  Irvine  children.  The 
fourth  item  devises  a  tract  of  land,  comprising  320 
acres,  to  Mrs.  Irvine  and  John  Cross,  a  nephew  of 
testator.  The  fifth  item  devises  an  interest  in  cer- 
tain lands  to  Salem  Church,  to  sell  and  supply  seats 
for  the  church.  The  sixth  item  provides  for  keep- 
ing up  the  family  graveyard  from  the  income  of 
$1,000,  which  he  bequeaths  for  that  purpose.  The 
seventh  item  bequeaths  to  Wesley  Orgain  testator's 
deposit  in  Clarksville  Bank.  The  proof  discloses  that, 
after  dictating  the  sixth  item,  the  testator  was  in- 
terrupted by  one  of  his  nephews,  and  the  matter 
was  adjourned  to  be  resumed  the  following  evening. 
The  testator  died,  however,  in  the  meantime,  and  the 
paper  writing  was  left  unfinished  and  unexecuted. 
It    was    not   insisted    by   the    proponents    that   the    in- 
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strument  was  valid  as  a  testamentary  disposition  of 
real  estate,  but  their  contention  was  that  it  was 
valid  as  a  will  so  far  as  the  personalty  was  in- 
volved.  The  jury,  under  the  charge  of  the  Court, 
found  in  favor  of  the  proponents  on  the  first,  sec- 
ond, and  third  items,  and  declared  them  the  last 
will  and  testament  of  Jno.  M.  Smith,  deceased. 
Contestants   appealed,    and    have   assigned   errors. 

Before  proceeding  to  dispose  of  the  assignments  of 
error  we  will  give  a  brief  outline  of  the  facts,  as 
presented  in  the  record.  The  testator,  John  M. 
Smith,  at  the  time  of  his  death,  was  about  seventy- 
five  years  of  age.  He  was  childless,  and  had  been 
for   many   years   a   widower.       He   left   an  estate  esti- 

• 

mated  at  $45,000,  consisting,  principally,  of  per- 
sonalty.  He  was,  when  the  will  was  written,  of 
sound  and  disposing  mind  and  memory,  and  no  ques- 
tion is  made  in  the  record  upon  his  testamentary 
capacity.  The  will,  it  appears  from  the  proof,  was 
written  on  January  14,  1896.  It  appears  that  after 
the  death  of  his  wife  the  testator  took  his  widowed 
niece,  Mrs.  Irvine,  and  her  three  infant  daughters, 
to  live  with  him.  The  proof  is  clear  that  he  enter- 
tained very  great  attachment  for  these  children,  and 
frequently  expressed  an  intention  to  set  aside  a  fund 
for  their  education  and  maintenance,  in  the  event  of 
his  death.  It  is  shown  that  a  few  days  prior  to 
his  death  the  testator,  after  rallying  from  a  severe 
sinking  spell,  stated  to  Mrs.  Irvine  that  he  was 
apprehensive   one   of    these    severe   spells    would    take 
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him  off,  and  that  he  wished  to  give  a  sum  of 
money  for  the  education  of  the  children.  *'I  want 
to  be  sure,"  said  he,  **they  get  it  before  my 
death,  and  that  is  not  all  I  intend  to  do  for  them. 
When  1  come  to  make  my  will  I  will  provide  more 
for  them,  but  I  want  to  give  them  a  sum  of 
money  now  and  know  they  get  it  before  my  death, 
so  I  will  be  satisfied  the  children  will  receive  an 
education."  He  expressed  a  desire,  in  this  connec- 
tion, that  Dr.  Slayden,  the  family  physician,  might 
be  requested  to  draw  for  testator  a  deed  of  gift  of 
some  property  for  the  benefit  of  said  children.  Dr. 
Slayden,  several  days  thereafter,  came  to  testator^s 
house  on  a  professional  visit,  and,  at  the  request  of 
testator,  drafted  an  instrument  purporting  to  pay  out 
of  his  estate  to  Anna  Stewart  Irvine  $2,600,  and  to 
Abbie  and  Grace  Irvine  $2,000  each.  The  testator 
also  expressed  a  desire  to  include  in  this  instrument 
a  provision  for  Harriet  Green.  He  stated  that  he 
had  promised  his  wife,  on  her  death-bed,  to  take 
care  of  Harriet  Green  while  he  lived  and  to  provide 
for  her  agaiost  the  event  of  his  death.  Dr.  Slayden 
told  deceased  that  a  provision  for  Harriet  Green 
must  be  made  on  a  separate  paper.  Testator 
replied  that  that  would  require  him  to  sign  his 
name  three  times  —  two  deeds  of  gift  and  a  will. 
After  further  consideration  of  the  matter,  the  testator 
concluded  to  make  his  will  and  embrace  the  whole 
subject,  instead  of  executing  deeds  of  gift.  Dr. 
Slayden     then    suggested    that    testator    send    for    his 


DECEMBER  TERM,  1897.  197 


Orgain  v.  Irvine. 


neighbor,  Wesley  Orgain,  and  request  him  to  write 
the  will.  The  will  was  written  by  Orgain,  at  tes- 
tator's dictation,  and  each  item  was  read  over  to 
him  and  approved  as  written.  After  the  sixth  item 
had  been  written,  John  Cross,  a  nephew  of  testator, 
came  into  the  room  and  remarked  to  testator  that 
he  (Cross)  did  not  know  what  testator  had  done, 
but  if  he  didn't  do  for  him  what  he  had  promised, 
he  would  sue  his  estate.  Testator  replied:  *'If  I 
owe  you  anything,  make  out  your  bill,  and  I'll  pay 
it  now."  The  testator  became  very  much  excited, 
it  appears,  at  the  conduct  of  Cross,  and  said,  among 
other  things:  *'To  think  that  that  thing,  a  boy — I 
suppose  a  man  he  is  from  his  age — would  talk  to 
me  that  way!  I  went  to  Columbia  and  picked  him 
up  after  he  was  cast  'off  there  by  his  family,  and 
brought  him  here  and  cared  for  him,  and  this  is 
the  thanks  I  get."  The  intrusion  of  Cross  so  flus- 
tered and  agitated  the  testator,  that  no  further  prog- 
ress was  made  with  the  will  that  day.  Dr.  Slayden 
and  Mr.  Orgain  left  the  house,  with  the  under- 
standing with  the  testator  that  they  would  return 
the  following  day  and  proceed  with  the  matter. 
When  Orgain  returned  the  following  day,  he  found 
the  testator  in  no  condition  to  understand  or  transact 
business,  and  he  continued  in  that  condition  until 
he   died,    a   short   time   thereafter. 

The  first  assignment  made  on  behalf  of  the  con- 
testants is  that  the  Circuit  Judge  erred  in  declining 
requests    numbered    three,     four,     and    six,    to     '  *  the 
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effect  that  the  entire  paper,  if  any  portion  can  be 
set  up,  must  be  established  as  the  will  of  Smith, 
and  that  this  must  be  done  by  two  witnesses  testi- 
fying to  its  execution,  or  to  facts  and  circumstances 
identifying  it  as  the  will  of  decedent,  and  so  contin- 
ued by  bim  as  his  will  up  to  his  death,  and  that 
no  part  of  the  unfinished  paper  could  be  established, 
because  two  such  witnesses  did  not  testify  as  to  the 
execution  of  the  entire  paper  or  to  facts  and  cir- 
cumstances identifying  the  entire  paper;  and  that 
Orgain  was  not  a  competent  witness  to  any  part  of 
it,  because  a  legatee;  and  that  the  real  estate  clauses 
must  be  found  to  be  his  will  in  fact  as  much  as 
any  other  part  of  the  paper,  though  inoperative 
under  the  statute,  because  not  signed  and  witnessed 
as    required." 

The  second  assignment  is  that  it  was  error  to  re- 
fuse the  request  of  contestant  *  ^  to  the  effect  that 
no  part  of  the  will  could  be  set  up,  because  it  dis- 
posed of  real  and  personal  estate  to  different  parties, 
and  that  the  defeating  of  the  clauses  as  to  real 
estate,  because  not  in  compliance  with  the  statute, 
caused   the    whole   paper   to   fail." 

The  fifth  assifi^nment  is  that  the  Court  erred  in 
declining  to  charge  request  No.  5  **  to  the  effect 
that  if  decedent  was  interrupted  in  the  preparation 
of  the  pai:)er  writing,  and  the  proof  showed  that 
after  this  he  was  in  doubt  and  uncertain  whether  he 
would  complete  the  particular  paper  or  have  another 
prepared   as   his    will,    or,    perhaps,    adopt   some   other 
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plan  of  disposition  of  his  property,  such  doubt  and 
uncertainty  would  be  in  law  an  abandonment  of  said 
paper,    and   it   could   not   be   set   up   as   his   will." 

This  last  proposition,  we  think,  was  fully  covered 
in  the  original  charge.  It  appeariifg  that  the  other 
assignments  of  error  raise  cognate  questions,  which 
are  the  determining  issues  of  law  in  the  case,  they 
will,    for   convenience,    be   considered   together. 

It  will  be  observed  from  the  statement  of  the 
case  that  the  paper  writing  oflfered  for  probate,  while 
testamentary  in  character,  is  both  unfinished  as  re- 
spects the  disposition  of  the  testator ^s  entire  estate 
and  unexecuted  as  respects  its  compliance  with  stat- 
utory formalities.  It  is  well  settled  that  the  pre- 
sumption is  against  the  validity  of  such  a  paper, 
even  as  a  testamentary  disposition  of  personalty, 
while,  of  course,  it  is  wholly  inoperative  as  a  devise 
of  real  estate  for  want  of  .  the  attestation  of  two 
witnesses.  The  paper  writing  in  this  cause  was  not 
in  the  handwriting  of  deceased,  nor  was  it  signed 
by  him,  but  neither  is  essential  to  the  validity  of  a 
will   of   personal   property. 

In  the  leading  case  of  Guthrie  and  loife  v.  Owen^ 
2  Hum.,  202,  this  Court  held  ''that  a  paper  unexe- 
cuted, and,  in  some  instances,  an  imperfect  paper,  may 
be  set  up  as  a  testament  of  personalty  where  the  want 
of  execution,  or  its  being  imperfect,  has  been  pro- 
duced, not  by  abandonment  or  change  of  purpose 
on  the  part  of  the  testator,  but  by  the  act  of  God 
— that   is,    by   extreme   illness,    mental   alienation,   sud- 
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den  death,  etc.,  if  the  paper,  as  far  as  it  goes, 
express  the  will  of  deceased  continuing  to  the  time 
of  his  death,  and  if,  upon  thev  face  of  the  instru- 
ment, it  can  be  seen  that  the  legacies  given  would 
not,  had  the  will  been  finished,  have  been  burdened 
with  charges  in  favor  of  others."  The  Court  cite 
the  leading  case  of  Montefiore  v.  Moiitejiore^  2 
Addams,  354;  2  Eng.  Eccl.  Reports,  342.  Sir 
John  NichoU,  who  decided  that  case,  uses  this  lan- 
guage, viz.:  *'The  legal  principles  as  to  imperfect 
testamentary  papers  of  every  description,  vary  very 
much,  according  to  the  stage  of  maturity  at  which 
these  papers  have  arrived.  The  presumption  of  law, 
indeed,  is  against  every  testamentary  paper  not  act- 
ually executed  by  the  testator.  .  .  .  But  if 
the  paper  be  complete  in  all  other  respects,  that 
presumption  is  slight  and  feeble,  and  one  compara- 
tively easily  repelled.  But  where  a  paper  is  unfin- 
ished as  well  as  unexecuted  (especially  where  it  is 
just  begun,  and  contains  only  a  few  clauses  or  be- 
quests), not  only  must  its  being  unfinished  and  unexe- 
cuted be  accounted  for,  but  it  must  also  be  proved 
(for  the  Court  will  not  presume  it)  to  express  the  tes- 
tator's intentions,  in  order  to  repel  the  legal  pre- 
sumption against  its  validity.  It  must  be  clearly 
made  to  appear,  upon  a  just  view  of  all  the  facts 
and  circumstances  of  the  case,  that  the  deceased  had 
come  to  a  final  resolution  respecting  it  as  far  as  it 
goes,  so  that  by  establishing  it  even  in  such  its 
imperfect    state,    the    Court  will    give    eflfect    to    and 
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not  thwart  or  defeat  the  testator's  real  intentions 
and  wishes  in  respect  to  the  property  which  it  pur- 
ports to  bequeath,  in  order  to  entitle  such  a  paper 
to   probate   in   any   case   in   my   opinion." 

In  speaking  of  this  rule,  laid  down  by  Sir  John 
Nicholl,  Judge  McKinney  said:  *'In  the  many  cases 
referred  to  or  existing  on  this  subject,  there  is  none, 
perhaps,  which  contains  language  or  announces  a 
principle  subjecting  papers  of  this  description  to  a 
severer   test   when   propounded   for   probate." 

The  Court,  in  Guthrie  v.  Orven^  2  Hum.,  202, 
held  that  the  paper  writing  in  that  case,  although 
unexecuted,  might  be  set  up  as  a  will  as  to  the 
personalty,  although  void  as  to  the  clauses  under- 
taking to  devise  realty.  Says  Mr.  Pritchard,  in  his 
work  on  Wills  and  Administration,  Sec.  22,  viz.: 
*' There  is  scarcely  any  form  of  paper  which  may 
not  be  admitted  to  probate  as  a  will  of  personalty, 
if  of  testamentary  character  and  sufficiently  proved. 
The  presumption  against  an  unfinished  testament- 
ary paper  necessarily  decreases  in  strength  as  the 
paper  approaches  a  completed  state,  but  in  every 
case  the  jury  must  be  satisfied  that  the  unfinished 
condition  of  the  will  is  not  due  to  an  intention  to 
postpone  or  abandon  the  testamentary  scheme,  and 
that  there  was  no  change  of  intention  with  regard 
to  the  provisions  of  the  will.  When,  however,  it 
is  alleged  that  the  formal  execution  of  the  will 
was  prevented  by  the  act  of  God,  it  is  not  neces- 
sary to  show  immediate  or  sudden  death,    if  the  jury 
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are  satisfied  that  the  paper  contains  the  wishes  of 
the  deceased,  that  the  testamentary  purpose  contin- 
ued until  the  act  of  God  intervened,  and  that  the 
delay  was  from  convenience  and  not  hesitancy." 
Pritchard  on  Wills  and  Administration,  Sec.  209; 
2    Williams   on   Executors   (5th   Ed.),    p.    64. 

Applying  the  severe  test  prescribed  by  Sir  John 
Nicholl  in  the  Montefiore  case,  we  think  it  is  made 
to  appear  that  the  testator  had  come  to  a  final  res- 
olution respecting  the  first  three  clauses  of  this  in- 
strument, and  that,  by  establishing  them  as  his  will, 
the  Court  will  give  effect  to  and  not  thwart  the 
.  real  wishes  and  intentions  of  the  testator.  Beyond 
all  question,'  it  was  his  deliberate  and  well-matured 
purpose  to  make  a  bequest  to  the  Irvine  children, 
as  well  as  make  provision  for  the  support  of  Har- 
riett Green,  and  this  purpose  on  his  part  underwent 
no  modification  or  abandonment  up  to  the  time  of 
his  death.  The  benefaction  in  favor  of  the  Irvine 
children  had  been  crystallized  in  the  shape  of  a  deed 
of  gift,  which  would  have  been  signed  and  executed 
by  the  decedent,  but  desiring  to  make  provision  also 
for  Harriett  Green,  and  thus  redeem  a  promise  he 
had  made  his  deceased  wife,  he  determined  it  would 
be  more  convenient  to  embrace  these  subjects  in  a 
will.  He  entered  upon  the  preparation  of  his  will, 
and  dictated  these  clauses,  which  were  read  to  him 
and  distinctly  approved.  Interrupted  at  that  time 
by  the  unseemly  interference  of  his  nephew,  the 
matter   was   adjourned   to   be   resumed    on   the   follow- 
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inor  day.  In  the  meantime,  the  act  of  God  super- 
vened, and  the  will  was  left  unfinished  and  unexe- 
cuted. The  clauses  of  the  will  established  by  the 
jury  represent  the  fixed  and  oft-expressed  purpose  of 
the  decedent,  and  there  is  no  reasonable  ground  for 
the  belief  that  these  legacies  would  have  been  lim- 
ited or  burdened  with  any  interest  or  trust  in  favor 
of  another.  There  is  no  blending  or  intermingling 
of  these  clauses  with  any  other  purpose  expressed. 
They  are  complete  and  independent  of  all  other  pro- 
visions. They  are  distinctly  proved  by  two  wit- 
nesses. We  can  perceive  no  just  view  or  legal  rea- 
son why  his  intention,  as  thus  expressed,  should  not 
be   recognized   and   enforced. 

Respecting  the  last  or  seventh  clause  of  the  will, 
in  which  a  bequest  of  the  decedent's  deposit  in  the 
Bank  of  Clarksville  is  made  to  Wesley  Orgain,  the 
proof  is  insufiicient.  The  only  witness  to  this  clause 
was  the  beneficiary  and  draughtsman  himself.  More- 
over, Orgain  expressly  declined  to  claim  under  this 
clause,  and  so  stated  on  the  witness  stand.  The 
propositions  of  law  embodied  in  the  requests  sub- 
mitted by  counsel  for  defendant  were  properly  re- 
fused. There  is  no  error  in  the  record,  and  the 
judgment   is   affirmed. 


.4- 


204  NASHVILLE : 


Railroad  v.  Blgbee  and  Railroad  v,  Bryan. 


Railroad  v.  Bigbee 

AND 

Railroad  v,  Bryan. 

[Nashville.       December    18,   1897.) 

J .  Railroads.     Duly  to  maintain  pits  and  cattle  guards. 

A  railroad  company  is  not  relieved  of  its  statutory  duty  to  pro- 
vide pits  and  cattle  guards  when  its  track  passes  through  in- 
closed lands  or  fields,  by  reason  of  the  fact  that  the  inclosed 
premises  on  one  side  of  the  track  are  unfit  for  agricultural  or 
other  use.     {Post,  pp.  205,  206.) 

2.  Same.     Duty  as  to  toing  fences. 

The  duty  of  a  railroad  company  to  provide  wing  fences  or  other 
device  in  connection  with  pits  and  cattle  guards,  to  protect  in- 
closed lands  or  fields  through  which  its  track  runs,  is  satisfied 
by  the  erection  of  wing  fences  covering  that  part  of  its  right  of 
way  which  is  actually  occupied  and  used  by  the  company.  The 
landowner  must  maintain  fences  upon  that  part  of  the  right  of 
way  which  has  not  been  appropriated  by  the  company  and  re- 
^  mains  in  his  possession.     {PosU  PP-  206-208.) 

Cases  cited  and  distinguished:  31  Kansas,  337. 


FROM    MONTGOMERY. 


Appeal    in   error   from   Circuit   Court  of    Montgom 
ery   County.       A.    H.    Munford,    J. 

BuRNEY  &   Bailey  for   Railroad. 

G.    L.    Pitt   for   Bigbee   and   Bryan. 
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Wilkes,  J.  These  two  separate  cases  involve 
the  duties  of  a  railroad  company  to  erect  and  main- 
tain stock  gaps  and  wing  fences  where  the  road 
passes  through  or  by  the  inclosed  lands  and  fields 
of  another.  Bigbee  owns  a  parcel  of  land  lying  on 
both  sides  of  the  railroad.  On  the  east  side  he 
and  the  railroad  company  have  erected  a  fence  par- 
allel with  the  road,  and  about  thirty  feet  from  it, 
and  the  space  between  his  fence  and  the  railroad 
track  on  this  side  is  a  deep  ditch  or  gully,  so  that 
it  is   unfit   for   cultivation  or  any  other  ordinary  use. 

Bryan  owns  a  parcel  lying  between  Bigbee's  two 
tracts,  coming  up  to  the  railroad  on  the  west  side, 
but  not  crossing  it.  Where  the  road  enters  and 
leaves  Bigbee' s  land  a  stock  gap  and  wing  fences 
are  erected,  and  as  to  these  there  is  no  controversy. 
There  is  also  a  stock  gap  and  wing  fence  between 
Bigbee  and  Bryan  on  their  north  partition  line  on 
the  west  side  of  the  road,  but  the  wing  fence  is 
defective.  There  was  also  a  stock  gap  and  wing 
fence  on  their  south  partition  line,  on  the  west  side 
of  the  road,  but  that  fence,  having  been  taken  down 
for  the  purpose  of  replacing  it  with  a  new  one,  the 
road  filled  up  its  stock  pit  and  declines  to  erect  or 
maintain  it  or  wing  fences  at  that  point.  Hogs  and 
cattle  have  passed  through  the  wing  fences  between 
Bryan   and    Bigbee,    and    caused   damage   to   each. 

We  are  of  opinion  that  it  is  the  duty  of  the 
railroad  company  to  maintain  pits  and  cattle  guards 
where    it   enters    the    premises   of    Bigbee   and    where 
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it  leaves  them,  either  at  his  outside  line  or  at  the 
partition  lines  between  him  and  Bryan,  and  the  fact 
that  there  is  a  strip  lying  on  one  side  of  the  road 
not  fit  to  be  used  for  agricultural  or  other  purposes 
makes  no  difference.  It  is,  nevertheless,  a  field  or 
inclosure,  in  the  sense  of  the  statute.  The  duty  to 
erect  and  maintain  wing  fences  is  not  so  clear.  We 
are  cited  to  the  case  of  Mlsmuri  Pacific  Raihcay  Co. 
V.  Mamon^  31  Kan.,  337,  as  holding  that  whether 
a  railroad  company  owns  its  right  of  way  in  fee 
simple,  or  merely  has  an  easement  in  it,  it  is  its 
duty  to  erect  and  maintain  not  only  stock  pits  in 
its  track,  but  cattle  guards  on  its  roadway  connect- 
ing with  the  pit,  and,  in  addition,  wing  fences  ex- 
tending from  the  cattle  guards,  over  its  entire  right 
of  way,  to  a  connection  with  the  landowner's  fence 
on  his  own  land;  in  other  words,  to  cover  all  its 
right  of  way  with  proper  wing  fences.  The  Court 
held  that  the  road  must  put  in  these  stock  pits, 
cattle  guards,  and  wing  fences  at  the  nearest  point 
where  it  would  not  interfere  with  the  use  of  their 
right   of   way   for   depot   and   track   purposes. 

We  are  not  satisfied  with  the  reasoning  or  au- 
thority  of  this  case  as  applied  to  the  case  now  beino^ 
considered.  In  this  case,  the  railroad  has  an  ease- 
ment for  right  of  way  over  one  hundred  feet  on 
each  side  of  the  center  line  of  its  track.  But  it 
can  occupy  only  so  much  of  this  as  is  necessary  for 
its  purposes,  which  are  ordinarily  for  its  track,  road- 
way,   cuts,    and   embankments.       Up   to   this    line,    the 
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adjacent  landowner  may,  and  in  this  case  does,  use 
and  occupy,  on  the  west  side,  the  land  for  agricul- 
tural or  other  purposes,  and  has  the  right  to  do  so, 
until  more  of  the  right  of  way  is  needed  and  taken 
for  the  purposes  of  the  railroad.  We  can  see  no 
ground  for  requiring  the  railroad  company  to  extend 
wing  fences  over  this  right  of  way  to  its  limit, 
while  the  land,  over  which  it  is  thus  extended,  is 
being  used  and  enjoyed  by  the  landowner.  We  are 
of  opinion  that  it  is  necessary  that  the  road  construct 
its  pits  or  other  devices  across  its  track  and  upon 
its  roadway,  cuts,  and  embankments  until  it  reaches 
the  line  where  the  land  is  being  used  and  occupied 
by  the  landowner,  and  it  is  the  duty  of  the  land- 
owner to  construct  the  wing  fences  over  that  part 
of  the  right  of  way  occupied  and  used  by  him,  with 
proper  wings  connecting  with  the  cattle  guards  of  the 
railroad  company  at  its  line  of  roadway.  The  stat- 
ute does  not,  in  terms,  require  the  railroad  company 
to  construct  any  wings,  but  only  good  and  sufficient 
cattle  guards  or  stops  at  the  line  of  such  field  or 
inclosure. 

The  Bigbee  case  was  tried  by  the  Court  without 
a  jury,  and  the  Bryan  case  with  a  jury.  The  judg- 
ment in  favor  of  the  plaintiffs  for  damages  must,  in 
each  case,  be  reversed.  In  the  Bigbee  case,  the 
proof  showing  that  the  stock  which  caused  the  dam- 
age passed  through  the  wing  fences,  and  not  over 
the  track  and  cattle  guard,  and,  there  being  no  obli- 
gation  on   the   road  to   maintain  the  wing  fences,   this 
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case  must  be  dismissed.  The  Bryan  case,  having 
been  tried  by  a  jury,  must  be  remanded  for  a  new 
trial.  Whether  this  plaintiff  has  any  right  of  action, 
admits  of  much  doubt,  as  his  land  only  runs  up  to 
the  railroad  on  the  west  side,  and  does  not  cross  it, 
so  that  the  railroad  does  not  enter  his  inclosure. 
But  the  other  being  a  fatal  error,  we  do  not  pass 
on  this  question.  The  appellees  will  ^ay  the  costs 
in   each    case. 
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Railroad  v.  French. 

{Nashville.      December    18,   1897.) 

1.  Railroads.    Easement  in  right  of  way  not  defeated  by  landoioner^s 

possessUrti.  ' 

Possession  of  lands  within  the  rig'ht  of  way  of  a  railroad  com- 
pany  maintained  by.  the  owner  of  the  fee  by  the  erection  of 
buildings  thereon,  and  inclosureand  cnltivation,  is  not  adverse 
to  the  company,  and  will  not,  though  continued  for  more  than 
seven  years,  defeat  or  affect  its  easement  therein  or  its  right 
to  occupy  and  use  the  premises  for  any  legitimate  and  neces- 
sary railroad  purpose. 

*  Case  cited:  Railroad  v.  Telford,  89  Tenn.,  295. 

2.  Same.     Water  tank  is  legitimate  railroad  purpose. 

The  erection  of  a  water  tank  is  a  legitimate  railroad  purpose 
for  which  the  company  may  extend  its  occupancy  of  its  right 
of  way.  The  presumption  will  be  indulged  that  the  company 
located  the  tank  with  reference  to  the  demands  of  its  business 
rather  than  to  annoy  a  citizen. 


FROM      HOUSTON. 


Appeal    in   error   from   Circuit    Court    of    Houston 
County.      A.  H.   Munford,  J. 

Dickinson     &    Waller    and     Buquo    &    Rudolph 
for   Railroad. 

Herman    Dunbar   for   French. 

16  P— 14 
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Wilkes,  J.  This  action  was  commenced  before 
a  Justice  of  the  Peace  to  recover  damao:es  to  a  lot 
lying  adjacent  to  the  railroad,  in  Erin,  Houston 
County.  On  appeal,  the  case  was  heard  before  the 
Court  and  jury,  and  judgment  was  rendered  for 
$100,  and  the  railroad  has  appealed  and  assigned 
errors. 

The  facts  are  that  the  railroad  company  is  enti- 
tled to  an  easement  over  one  hundred  feet  on  each 
side  of  the  center  of  its  track  for  right  of  way 
under  its  charter  provisions.  Plaintiff  has  bought  a 
lot  extending  over  fifty  feet  of  this  right  of  way,  and 
has  a  deed  in  fee  simple  to  it.  His  vendor  owned, 
several  other  lots  adjacent,  and  of  which  this  lot  was 
originally  a  part,  and  upon  the  other  portions  of 
the  original  lot  had  erected  several  houses,  two  as 
early  as  1879,  and  others  at  subsequent  dates.  The 
lot  owned  by  plaintiff  had  no  house  or  inclosure 
upon  it,  but  was  a  part  of  the  original  lot  on  which 
the  houses  had  been  built  on  the  right  of  way.  In 
1896,  or  1897,  the  railroad  company  erected  a  water 
tank  upon  the  vacant  lot,  for  railroad  use.  The 
Court,  in  substance,  charged  that  if  this  lot  had 
been  adversely  held  under  color  of  title  by  plaintiff 
and  his  vendors  for  seven  years  or  more,  his  title 
would  be  perfect  to  the  land  to  the  extent  of  his 
paper  boundaries,  and  the  railroad  would  be  liable 
if  it  trespassed  upon  this  land  to  build  its  water  tank. 
The  Court  refused  to  charge  that  there  must  have 
been   actual    adverse   possession    of    this    particular    lot 
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in  a  way  inconBistent  with  the  easement  of  the  rail- 
road, but  said  an  actual  adyerse  possession  of  a 
portion  of  the  lot  covered  by  the  original  paper  title 
would  be  sufficient  to  give  title  to  the  extent  of 
the   boundaries   in   the   title   paper. 

There  is  error  in  the  charge  of  the  Court  below. 
It  appears  from  the  record  that  the  railroad  com- 
pany, under  its  charter,  has  an  easement  or  right 
of  way  over  one  hundred  feet  on  each  side  of  the 
center  of  its  road,  and  it  has  been  repeatedly  held 
by  this  Court  that  a  user  by  an  adjacent  landowner 
of  the  right  of  way  up  to  the  line  of  the  road  for 
an  indefinite  time  is  not  adverse  to  the  road  ease- 
ment. It  may  be  used  for  agricultural  or  any  other 
legitimate  and  proper  purposes.  A  house  may  be 
built  upon  it  and  occupied,  and  it  may  be  inclosed, 
and  the  railroad  will  not  lose  its  easement.  The 
possession  for  such  purposes  is  consistent  with  the 
easement,  no  matter  what  kind  of  a  paper  title  the 
party  in  possession  may  have,  and  the  possession 
could  not  be  adverse  until  the  railroad  may  need' 
the  premises  and  demand  it  for  railroad  purposes. 
Occupancy  with  a  house,  or  inclosure  and  cultivation 
and  use,  are  not  sufficient  to  defeat  the  easement  of 
the  road,  inasmuch  as  the  road  can  only  demand 
and  take  its  full  right  of  way  when  it  becomes  nec- 
essary for  railroad  purposes,  and  until  then  the  pos- 
session is  not  adverse.  A  person  who  builds  uj>on 
the  right  of  way  of  a  railroad  does  so  at  his  peril, 
no    matter   what    paper    title    he    mdy    have    from    a 
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third  person.  And  all  persons  are  affected  with 
notice  of  the  extent  of  the  right  of  way  when  it 
depends  upon  the  charter  provisions.  This  being  so, 
the  railroad  company  has  the  right  to  occupy  any 
portion  of  this  one  hundred  foot  right  of  way  at 
any  time  it  is  necessary  for  its  purposes  as  a  rail- 
road. A  water  tank  is  a  species  of  property  nec- 
essary for  the  purposes  of  a  railroad',  and  there  is 
no  question  made  or  proof  introduced  to  show  that 
it  was  not  necessary  to  erect  it  at  this  point.  We 
cannot  presume  that  the  road  would  place  the  tank 
there  for  any  other  purpose  than  that  of  a  railroad 
use.  If  it  was  erected  there  to  annoy  and  harrass 
plaintiff,  or  for  any  other  than  a  necessary  railroad 
purpose  and  convenience,  that  fact  should  have  been 
shown  by  the  proof.  The  principles  here  announced 
were  laid  down  in  Railroad  v.  Telfcrrd^  5  Pickle, 
295,  and  have  been  repeated  in  a  number  of  cases 
in  which  the  question  has  come  before  the  Court 
in   various   ways. 

We  are  constrained  to  reverse  the  judgment  of 
the  Court  below,  and  remand  the  cause  for  a  new 
trial.       Costs   of   appeal   will    be   paid   by   appellee. 
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Railroad  v.  Turner. 

(JVashville.      January   7,    1898.) 

1.  Railboads.    Regulation  of  btisinesa. 

Doctrine  re-affirmed  that  railroad  companies  may  adopt,  and  in 
a  lawful  and  proper  manner  enforce,  reasonable  rules  and 
regulations,  not  in  contravention  of  any  law  or  public  policy, 
for  the  carriage  of  freight  and  passengers  and  the  transaction 
of  their  business  generally.     {PosU  VV'  ^^7,  218,) 

Cases  cited  and  approved:  Summit  v.  State,  8  Lea,  413;  Lane  v. 
Railroad,  5  Lea,  126;  Railroad  v.  Garrett,  8  Lea,  438;  Railroad 
V.  ITleming,  14  Lea,  129;  Railroad  v.  Benson,  85  Tenu.,  627;  Rail- 
road V.  Harris,  9  Lea,  180;  Railroad  v.  Guinan,  11  Lea,  98; 
Trotlinger  v.  Railroad,  11  Lea,  533;  Railroad  v.  Wells,  85 
Tenn.,  613. 

2.  Same.    Reaaonahleness  of  rules  determined  by  the  court. 

Whether  a  rule  or  regulation  adopted  by  a  railroad  company  is 
reasonable  or  not  is  a  question  for  the  court.     {Post,  pp,  218,  219.) 

Case  cited  and  approved:  Railroad  v.  Fleming,  14  Lea,  128. 

3.  Same.    Notice  of  rules  and  regulations. 

The  rules  and  regulations  which  a  railroad  company  may  adopt 
and  enforce  in  the  transaction  of  its  business  do  not  become 
eifective  until  the  public  or  the  party  to  be  affected  thereby 
has  actual  knowledge  thereof,  or  such  reasonable  notice  that 
the  law  will,  under  the  particular  circumstances,  infer  knowl- 
edge.    (Posty  PP'  219,  220.) 

Case  cited:  Trotlinger  v.  Railroad,  11  Lea,  533. 

4.  Same.     Conditions  and  limitations  printed  or  stamj)ed  on  ticket. 

Time  limitations  and  conditions  stamped  or  printed  upon  the 
back  or  face  of  a  general  ticket  are  not  binding  upon  a  pas- 
senger unless  his  attention  is  called  to  them  when  or  before  he 
purchases  the  ticket  and  he  assents  thereto.     {Post,  PP-  221. 222.) 

Cases  cited:  23  L.  R.  A.,  746;  32  Am.  Dec,  505;  8  Am.  Dec,  545. 


214  NASHVILLE : 


Railroad  v.  Turner. 


5.  Same.    RigJU  of  purchaser  of  getieral  ticket. 

The  purchaser  of  a  general  ticket,  who  pajs  the  customary  price 
therefor,  is  entitled  to  one  passage,  unlimited  as  to  time,  upon 
any  train  which,  under  the  proper  and  usual  schedules  of  the 
road,  stops  at  the  point  of  his  destination.  His  right  cannot 
be  abridged  by  printing  or  stamping  limitations  or  conditions 
upon  his  ticket,  or  otherwise  than  by  express  contract  based 
upon  a  consideration  or  by  voluntary  waiver.    {Post^  pp.  222-225.) 

Cases  cited  and  approved:  Railroad  v.  Gilbert,  88  Tenn.,  430;  16 
Wall.,  330;  6  How.,  344;  8  Am.  Rep.,  545;  32  Am.  Dec.,  505. 

6.  Verdict.    Excessive. 

A  verdict  is  set  aside  as  excessive  which  awards  a  passenger  $300 
who  was  wrongfully,  but  without  rudeness,  ejected  from  a 
train,  within  eight  miles  of  his  destination,  on  account  of  the 
supposed  invalidity  of  his  ticket — it  appearing  that  he  reached 
his  destination  without  special  inconvenience  or  expense  a  few 
hours  later.     {Post,  pp.  225.  226,) 

Cases  cited:  Railroad  v.  Guinan,  11  Lea,  101;  Railroad  v.  Flem- 
ing, 14  Lea,  152. 


FROM     MONTGOMERY. 


Appeal  in  error  from  Circuit  Court  of  Montgomery 
County.     M.  D.   Smallman,  J.,  sitting  by  interchange. 

BuRNEY   &   Bailey   for   Railroad   Company. 

Daniel   &   Daniel   for   Turner. 

Wilkes,  J.  This  is  an  action  for  damages  for 
unlawfully  ejecting  the  plaintiff,  Turner,  from  one 
of  the  passenger  cars  of  the  Louisville  &  Nashville 
Railroad  Company.  It  was  commenced  before  a  Jus- 
tice  of   the   Peace,   and,    on   apical,    was    tried   before 
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the  Court  and  a  jury,  and  judgment  rendered  for 
the  plaintiff  for  $300  and  costs,  and  the  railroad 
company  has  appealed  and  assigned  errors.  The 
facts  are  that  plaintiff  bought  what  is  called  a  local 
ticket  at  Guthrie,  Kentucky,  for  Clarksville,  Ten- 
nessee. Upon  its  face  was  stamped  or  printed  the 
words,  '*Good  for  one  continuous  passage  beginning 
on  date  of  sale  only.''  And  the  date  of  sale,  June 
14,  1897,  was  stamped  on  its  back.  Plaintiff  did 
not  use  or  attempt  to  use  the  ticket  upon  the  day 
of  sale,  being  unexpectedly  detained  at  Guthrie 
on  business.  On  the  next  day  he  tendered  the 
ticket  for  passage  to  Clarksville.  The  conductor 
took  the  ticket  in  his  hand  and  punched  it  and 
handed  it  back  to  plaintiff  with  the  remark  that  he 
could  *not  ride  upon  it;  that  the  rule  of  the  com- 
pany  was  that  such  ticket  was  good  only  on  the 
day  of  sale,  and  that  he  would  have  to  pay  fare 
or  get  off  the  train.  Plaintiff  replied  that  he  had 
bought  the  ticket  and  paid  full  price  for  it  and  was 
entitled  to  ride  upon  it,  and  had  no  notice  of  such 
rule;  that  he  had  no  money  to  pay  his  fare,  and 
would  not  willingly  leave  the  train,  but  would  have 
to  be  put  off.  At  the  next  station,  the  conductor 
took  him  by  the  arm  and  led  him  through  the  car, 
and  put  him  off  without  any  actual  force  or  rudeness. 
He  walked  down  the  railroad  three  or  four  miles, 
and  finding  a  conveyance  going  to  Clarksville,  went 
in  it,  reaching  that  city,  without  further  cost,  about 
4   o'clock    P.M.,    when    by   the    train    he   would    have 
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reached  there  at  11  a.m.  of  the  same  day.  Plaintiff 
states  that  he  had  no  knowledge  of  the  regulation 
of  the  road  that  a  ticket  must  be  used  on  the  date 
of  its  sale,  and  had  previously  ridden  upon  tickets 
on  days  subsequent  to  the  day  of  sale.  It  appears 
that  about  January  1,  1897,  the  railroad  company 
had  put  this  rule  in  force,  and  had  posted  notices 
of  it  in  its  various  waiting  rooms,  and,  among  others, 
one  was  posted  near  the  ticket  window  at  Guthrie. 
This   notice   was   as   follows: 

^  ^Louisville  &  Nashville  Railroad  Co^npany — Notice. 
— On  and  after  January  1,  1897,  local  tickets  sold 
by  this  company,  except  commutation  and  mileage 
tickets,  will  be  void  if  not  used  for  continuous 
passage  through  to  destination,  beginning  on  date 
of  sale.  Any  ticket  which  cannot  be  thus  used  will 
be  redeemed  from  the  original  purchaser  if  sent  to 
the  general  passenger  agent  at  Louisville,  Ky.,  with 
satisfactory  explanation  of  the  cause  which  prevented 
its  use."  Signed  by  the  traflBc  manager  and  gen- 
eral  passenger   agent. 

This  notice  was  thus  posted  continuously  from  the 
date  it  went  into  effect,  about  January  1,  1897,  up 
to  the  date  of  trial,  and  all  local  tickets  sold  after 
January  1,  1897,  had  stamped  or  printed  on  their 
face  the  provision  above  stated,  **Good  for  one 
continuous   passage,   beginning   on  date  of   sale  only.'' 

It  is  not  shown  that  any  special  damage  was 
done  the  plaintiff,  beyond  the  indignity  of  ejecting 
him    from   the    train   and    the   inconvenience    to    which 
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he  was  put  od  his  journey.  Many  errors  are  as- 
signed, but  we  will  not  treat  them  seriatim.  The 
Court   charged    the    jury,    in    substance,    that    such    a 

regulation  and   limitation   in   regard   to  tickets    as    the 

• 
one  in  controversy,  would  not  be  binding  on  a  pur- 
chaser unless  the  contents  and  conditions  were  made 
known  to  him  when  he  bought  the  ticke^t,  or  it  be 
shown  otherwise  that  he  knew  of  them  and  pur- 
chased the  ticket  with  that  knowledge;  that,  in  order 
to  charge  him  with  notice,  it  must  be  shown  that 
he  actually  knew  of  them  and  consented  to  them, 
and  the  railroad  company  would  be  liable  if  he 
bought  a  ticket  without  such  actual  knowledge,  and 
attempted  to  use  it  and  was  ejected  from  the  train; 
that  the  fact  that  the  notice  was  posted  up  in  the 
waiting-room,  near  the  ticket  window,  and  that  the 
limiting  words  were  stamped  or  printed  on  the  face 
of  the  ticket,  would  not  aflfect  a  purchaser  with 
notice  if  he  bought  the  ticket  in  the  usual  way  and 
paid  the  usual  price  for  it,  and  if  ejected  for  the 
refusal  to  pay  fare  while  tendering  such  ticket,  the 
road    would   be   liable. 

This  holding  and  ruling  of  the  Court  is  assigned 
as  error,  and  it  is  also  assigned  as  error  that  there 
is  no  evidence  to  support  the  verdict,  and  that  the 
damages   are   excessive. 

It  is  held  by  this  Court  that  a  railroad  company 
may  make,  and  by  its  agents  enforcie,  reasonable 
rules  and  regulations  for  the  carriage  of  freight  and 
passengers    and    the    transaction    of    its   business    geb- 
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erally.  Summit  v.  SkUe,  8  Lea,  413;  LaTie  v.  Jiail- 
road,  5  Lea,  126;  Railroad  v.  Garrett,  8  Lea,  438; 
Railroad  v.  Fleming,  14  Lea,  129;  Railroad  v. 
Benson,    1    Pickle,    627. 

As  to  whether  a  rule  is  reasonable  or  not  is  a 
question  for  the  Court.  R,  R.  Co.  v.  Fleming,  14 
Lea,  128.  But  such  rules  and  regulations  must  be 
reasonable  in  their  requirements,  and  must  be  exe- 
cuted in  a  reasonable  and  proper  manner,  so  as  not 
to  be  unnecessarily  burdensome  to  the  public.  Such 
rules  must  not  contravene  any  law  or  principle  of 
sound  public  policy,  and  they  must  accord  with  the 
proper  service  and  conduct  of  a  railroad  in  its  busi- 
ness and  duty  as  a  common  carrier.  The  liability 
of  the  road  cannot  be  restricted  by  such  rules  and 
regulations,  nor  can  they  be  so  shaped  or  enforced 
as  unnecessarily  to  annoy  and  restrict  the  traveling 
public  in  its  rights.  5  Am.  &  Eng.  Enc.  L.  (2d 
Ed.),  482,  and  notes.  Thus  in  Lane  v.  R.  R.,  5 
Lea,  124,  it  was  held  that  a  railroad  company  has 
the  right  to  make  regulations  requiring  passengers  to 
purchase  tickets  before  entering  upon  a  freight  train, 
and  authorizing  conductors  to  expel  persons  not  hav- 
ing tickets,  though  they  offer  money  in  payment  of 
fare.  In  Summit  v.  State,  8  Lea,  413,  it  is  held  that 
a  railroad  may  make  all  necessary  reasonable  rules 
for  the  proper  and  orderly  management  of  its  de- 
pots and  other  places  open  to  the  public,  but  not  in 
such  way  as  to  infringe  upon  the  rights  of  the  pub- 
lic.     A   railroad   may  also   make   a   rule  that  coupons 
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from  tickets  shall  be  detached  only  by  the  conductor, 
and  not  by  the  passenger,  and  enforce  such  rule  in  a 
reasonable  manner.  Raih^oad  Co.  v.  Harris^  9  Lea, 
180.  So  a  railroad  may,  by  regulation,  establish  a 
higher  rate  of  fare  if  paid  on  the  cars  than  in  the 
case  of  a  ticket  purchased  before  going  on  the  train. 
Railroad  v.  Guinan^  11  Lea,  98.  It  may  also  reg- 
ulate the  running  of  its  trains  and  the  stopping  of 
through  trains  at  principal  points  only,  and  require 
passengers  who  are  destined  to  way  stations  to  ride 
upon  such  trains  only  as  under  the  schedules  stop 
at  such  stations.  TrotUixger  v.  The  E,  7!,  F.  <& 
Ga.  R.  R.,  11  Lea,  633.  It  may  also  require  a 
person,  on  entering  a  train  for  purposes  of  travel,  to 
exhibit  his  ticket  on  entering  and  afterwards  to  sur- 
render it  when  called  upon  by  the  conductor.  Rail- 
road  Co.  v.  Fleming^  14  Lea,  129.  It  may  also 
prescribe  in  what  cars  passengers  may  ride,  provided 
equal  and  proper  accommodations  are  furnished  alike 
to  all  passengers  holding  first-class  tickets,  as  that 
cars  may  be  set  apart  for  ladies  when  alone  or  ac- 
companied by  gentlemen  traveling  with  them,  and 
different  cars  for  colored  and  white  people  shall  be 
furnished,  under  the  statute.  Railroad  Co.  v.  Ben- 
son^ 1  Pickle,  627;  Railroad  Co.  v.  ^YelU^  1  Pickle, 
613.  Such  rules  and  regulations,  in  order  to  be 
effective,  must  be  made  known  to  the  public  in  such 
way  and  by  such  means  as  in  the  special  case  may  be 
necessary  and  best  adapted  to  serve  the  convenience  and 
purpose   of   the  passenger   as  well   as   of   the   railroad. 
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As  to  what  notice  or  publication  of  rules  is  re- 
quired or  sufficient,  in  order  to  reach  and  affect  the 
public,  the  authorities  are  by  no  means  agreed. 
From  the  very  nature  of  the  case,  much  must  depend 
upon  the  provisions  of  the  rule,  and  whether  it  is 
one  intended  to  affect  the  entire  public  and  the  usual 
and  general  business  of  passenger  traffic  or  one  in- 
tended for  certain  trains  and  certain  circumstances 
and  individuals  only.  To  illustrate,  a  person  desir- 
ing to  ride  upon  a  freight  train,  or  a  through  train 
when  his  destination  is  a  way  station,  would  reason- 
ably expect  regulations  different  from  those  affecting 
travel  generally,  and  would  be  put  on  his  guard  to 
ascertain  the  rules  by  which  his  passage  must  be 
governed,  when  he  would  have  no  occasion  to  sus- 
pect such  rules  to  apply  to  his  passage  upon  the 
trains  of  the  road  generally.  A  rule  relating  to  the 
former  might  be  reasonable,  which  would  not  in  the 
latter  case,  and  notice  might  be  sufficient  in  the 
former    which    would   not   be   in   the   latter. 

So,  in  Lane  v.  Railroad^  5  Lea,  124,  it  was 
held  that  when  a  railroad  company  has  been  in  the 
habit  of  permitting  persons  to  ride  upon  its  freight 
trains  without  the  purchase  of  tickets,  it  must  in- 
form persons  personally  that  its  rule  has  been  changed 
so  as  to  require  tickets,  if  such  is  the  case,  until 
such  time  as  will  suffice  to  acquaint  the  public  with 
the   existence   of   such   rule. 

So,  in  Trotlinger  v.  Railroad^  11  Lea,  533,  it  was 
held    that    a    passenger    holding    a    ticket    to    a   way 
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station  had  no  right  to  ride  upon  a  through  train 
which  did  not  stop  at  such  station,  provided  he  had 
notice  of  such  schedule  regulations,  and  it  was  sug- 
gested that  if  such  publicity  had  been  given  in  the 
ticket  office  and  on  the  cars  by  posters  that  a  party 
of  ordinary  intelligence,  by  the  use  of  ordinary  care 
and  caution,  could  or  might  obtain  all  requisite  infor- 
mation as  to  the  matters  involved,  then  the  passenger 
would  be  bound  •  by  such  regulations.  Citing  2 
Wait's  Actions  and  Defenses,  67,  and  cases  there 
collated,  for  authority  for  the  latter  proposition  as 
to   publication   and   notice. 

These  regulations  in  regard  to  riding  on  freight 
trains,  and  on  trains  only  that  stop  at  certain  sta- 
tions and  do  not  stop  at  others,  have  been  held  to 
be  reasonable  regulations,  but  they  apply  to  only 
exceptional  cases,  and  not  to  the  general  traveling 
public  in  parsing  over  the  road  from  one  station  to 
another.  Such  special  cases  may  be  regulated  by 
rules,  and  such  rules  may  very  properly  be  brought 
to  the  knowledge  of  the  traveling  public  by  notices 
of  publication,  but  a  rule  and  notice  which  is  in- 
tended to  apply  to  all  passenger^,  and  to  affect  all 
travel  and  every  individual  who  applies  for  passage, 
stands  upon  a  different  basis  and  requires  more  direct 
notice.  A  notice  which  is  intended  to  apply  to  the 
entire  public  should  be  such  as  to  leave  no  doubt 
but   that  it  reaches  all  who  are  to   be  affected    by  it. 

While  there  is  a  conflict  in  the  cases,  the  weight 
of    authority    is    that    time    limitations,    or    conditions 
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stamped  or  priilted  upon  the  back  or  face  of  a 
general  ticket,  are  not  binding  upon  a  passenger 
unless  his  attention  is  called  to  them  when  he  pur- 
chases  the  ticket  and  he  assents  thereto.  Palter  v. 
T/ie  Majestic^  23  L.  R.  A.,  746,  and  note;  Ray's 
Negligence  of  Imposed  Duties  of  Passenger  Carriers, 
514,  618;  4  Elliott  on  Railroads,  Sec.  1593,  note; 
Cole  V.  GoodvHn^  32  Am.  Dec,  505,  and  notes; 
Rav'Hon   v.   Penn,    Railroad   Co,^   8    Am.    Dec,   545. 

While  there  may  be  some  uncertainty,  and  even 
conflict,  in  the  authorities,  we  are  of  the  opinion 
that  the  correct  rule  is  that  a  person  who  purchases 
a  general  ticket,  and  pays  the  usual  price  therefor, 
is  entitled  to  one  passage,  unlimited  as  to  time, 
upon  any  train  which,  under  the  proper  and  usual 
schedules  of  the  road,  stops  at  the  point  of  the 
passenger's  destination.  If  a  ticket,  limited  or  con- 
ditional, is  sold  to  a  passenger,  it  can  only  be  done 
upon  an  express  agreement  with  him,  either  oral  or 
in  writing,  and  either  based  upon  a  consideration,  or 
with  the  alternative  presented  to  the  passenger  of 
a  full  and  unlimited  ticket.  A  similar  rule  obtains 
in  regard  to  contracts  for  carriage  of  freight,  and 
it  has  been  held  by  this  Court  that  a  carrier  must 
hold  itself  in  readiness  to  ship  with  common  law 
liability,  and  must  oflFer  to  shippers  a  reasonable  and 
hona  fide  alternative  between  that  mode  of  shipment 
and  one  with  restricted  or  limited  liability.  Railroad 
v.    GHhert,   Parkes   cfe    Co.,  4   Pickle,   430. 

So,     in     Michigan     Central     Railroad     v.     Mineral 
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Sj}ri7igs  Mfg.  Co.,  16  Wall.,  330  (Book  21,  L. 
Co-op.  Ed.,  302),  it  is  said:  *' Nothing  short  of  an 
express  stipulation,  by  parol  or  in  writing,  will  be 
permitted  to  discharge  a  carrier  from  the  duties 
which  the  law  has  annexed  to  his  employment,  .  .  . 
and  such  agreement  is  not  to  be  implied  or  inferred 
from  a  general  notice  to  the  public  limiting  the  obli- 
gation of  the  carrier,  which  may,  or  may  not,  be 
assented  to."  See,  also,  Nav.  Co.  v.  Black,  6 
How.,    344. 

We  are  also  of  opinion  that  the  mere  stamping 
or  printing  of  a  limitation  or  condition  upon  the 
back  or  face  of  a  ticket,  and  the  acceptance  of  such 
ticket  by  a  passenger,  without  more,  is  not  sufficient 
to  bind  him  to  such  condition  or  limitation,  in  the 
absence  of  actual  notice  to  him  of  such  condition  or 
limitation  and  his  assent  thereto  when  he  purchases 
his  ticket.  It  cannot  be  presumed  that  every  person 
buying  a  railroad  ticket,  for  ordinary  and  general 
use,  will,  in  the  hurry  and  bustle  of  travel,  stop 
to  read  and  critically  inspect  his  ticket.  As  a  matter 
of  fact,  but  little  opportunity  is  afforded  him  to  do 
so.  He  generally  takes  his  place  in  the  crowd  at 
the  ticket  window,  produces  and  hands  over  his 
money  with  a  request  for  a  ticket  to  destination. 
His  money  is  received.  The  ticket  is  produced,  and, 
after  being  stamped,  is  handed  to  him  through  the 
ticket  window.  He  has  had  no  opportunity  to  see 
what  is  upon  it,  and  has  no  time,  in  the  rush,  to 
stop   and    read   and  consider  what   may   be   printed   or 
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stamped  on  its  face  or  back,  and  when  he  has  paid 
full  fare  there  is  no  occasion  for  his  doing  so,  in- 
asmuch as  he  can  safely  rely  upon  the  contract  which 
the  law  makes  for  him.  Ordinary  local  tickets  do 
not  generally  contain  any  terms  of  contract,  and  are 
not  intended  to  do  so.  They  are  mere  tokens  to 
the  passenger  and  vouchers  for  the  conductor,  adopted 
for  convenience  to  show  that  the  passenger  has  paid 
his  fare  from  one  place  to  another,  very  much  in 
the  nature  of  baggage  checks.  The  contract  is  in 
fact  made  when  the  ticket  is  purchased,  and  if  it 
is  different  from  what  the  law  would  imply,  it  must 
be  so  stated  and  assented  to  when  the  ticket  is  de- 
livered. Nor  will  the  posting  of  notices  in  the 
waiting  rooms,  ticket  offices,  and  on  the  cars  affect 
purchasers  with  notice  in  such  cases.  Passengers 
have  but  little  time  or  opportunity  to  read  such 
placards,  and  it  would  impose  quite  a  serious  burden 
upon  travel  to  hold  that  the  public  must  read  all 
these  notices  thus  posted,  Ijefore  taking  passage  on 
a  train  upon  which  they  are  willing  to,  and  do,  pay 
full  fare.  Rawsoji  v.  Penn.  H,  H.  Co.,  8  Am. 
Rep.,  545;  Cole  v.  Goodwin,  32  Am.  Dec,  505, 
and  note;  Ray  Passenger  Carriers,  Sec.  145;  Hutch- 
inson on  Carriers,  Sees.  246,  580,  581;  4  Elliott 
on    Rail wa vs.    Sec.    1593. 

This  rule,  which  we  consider  to  be  settled  by  the 
weight  of  authority  and  by  reason,  by  no  means 
prevents  a  railroad  company  from  selling  special 
tickets   for    special   trains   with    limitations   and    condi- 
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lions,  such  as  excursion,  round-trip,  commutation,  and 
mileage  tickets,  when  the  conditions  and  limitations 
are  known  to  the  purchaser  and  assented  to  by  him 
orally  or  in  writing,  and  he  has  paid  for  such  ticket 
less  than  the  usual  fare.  When  tickets  are  sold  at 
reduced  rates,  it  has  been  very  wisely  said  that  the 
purchaser  should,  in  consideration  of  such  reduced 
fare  or  greater  privileges,  expect  and  look  for  some 
conditions,  limitations,  and  terms  different  from  those 
attaching  to  tickets  generally,  and  be  on  his  guard 
to  become  informed  of  them.  But  there  is  no  such 
obligation  upon  the  ordinary  passenger,  who  pays 
the  usual  or  full  fare  and  asks  for  no  reduced  rates 
or  special  privileges,  and  he  has  a  right  to  expect 
an  unlimited  ticket.  Under  this  view  of  the  law, 
there  is  ample  evidence  to  support  the  verdict  in 
this  case,  and  the  only  question  remaining  is,  Are 
the  damages  of  $300  excessive?  We  do  not  find 
from  the  record  any  evidence  of  rudeness  on  the 
part  of  the  conductor.  The  plaintiff  declined  to 
leave  the  car  after  the  whole  matter  was  explained 
to  him,  and  notified  the  conductor  he  would  have  to 
put  him  off.  While  the  record  shows  that  plaintiff 
had  no  money  to  pay  his  fare,  it  fails  to  show  that 
he  made  any  effort  to  obtain  it  from  any  of  his 
fellow  -  passengers.  The  conductor  led  him  through 
the  train  and  put  him  off  at  the  front  end,  but  it 
does  not  appear  that  this  was  unusual,  or  done  with 
any  purpose  to  humiliate  the  passenger.  It  was 
attempted  to  be  shown  that  the  conductor  made  some 
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remark  after  he  had  put  the  passenger  off,  but  this 
was  properly  excluded  by  the  Court.  The  plaintiff 
was  subjected  to  no  pecuniary  loss,  was  put  off  at 
a  station  not  more  than  eight  miles  from  his  des- 
tination, and  reached  there  a  few  hours  later  without 
any  additional  outlay  of  money.  We  think,  under 
these  circumstances,  the  question  of  his  right  to  ride 
being,  at  least,  doubtful,  and  the  conductor  being  in 
the  plain  discharge  of  his  duty  to  the  road,  and 
performing  it  in  a  reasonable  manner,  it  does  not 
present  a  case  of  malice  and  oppression  on  the  part 
of  the  railroad  which  should  be  punished  with  ex- 
cessive damages.  The  true  rule  in  such  cases  is 
laid  down  in  Railroad  v.  Guinan,  11  Lea,  101-106, 
and   in   Railroad  v.  Fleming^   14    Lea,   152. 

For  this  latter  reason  we  reverse  the  judgment 
of  the  Court  below,  and  remand  the  cause  for  an- 
other  trial.      Appellee   will    pay   costs   of   appeal. 
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State,  ex  rel.y  v.  Kilvington. 

{Nashville.      January   17,    1898.) 

1.  State  Indubtbial  School.    Method  of  comrnitting  children  to. 

Under  Acts  1891,  Ch.  195,  authorizing  the  Judge  or  Chairman  of 
any  County  Court  to  cause  certain  classes  of  "  orphan,  helpless, 
wayward,  and  abandoned  children  "  to  be  brought  before  the 
County  Court,  and  investing  that  court  with  the  power,  if  it 
shall  deem  it  for  the  manifest  interest  of  such  children,  to 
commit  them  to  the  **  Tennessee  Industrial  School,"  the  Judge 
or  Chairman  of  the  Court  has  not  the  power  to  commit  such 
children  to  said  institution  by  a  summary  and  arbitrary  order, 
but  the  proceedings  and  order  for  that  purpose  must  be  had 
by  and  from  the  Court  itself.     (Post,  pp.  228-234,) 

Act  construed:  Acts  1891,  Ch.  195. 

Code  construed:  {{4^18-4433  (S.). 

2.  Sams.    Removal  of  child  by  luibeas  corpus. 

Although  a  child — a  girl  of  tender  years — has  been  committed  to 
the  Tennessee  Industrial  School,  which  is  not  a  penal  institu- 
tion, but  one  for  the  industrial  and  moral  training  of  unfor- 
tunate children,  by  the  summary  and  unauthorized  order  of 
the  Judge  of  a  County  Court,  without  the  requisite  proceed- 
ings and  order  of  the  Court  itself,  such  child  will  not  be  re- 
moved from  said  institution  by  habeas  corpus,  and  restored  to 
the  mother,  its  sole  surviving  parent,  when  it  appears  that  the 
mother  is  of  ill  repute,  and  lives  in  a  disreputable  locality. 
and  that  the  child,  if  restored  to  her,  would  be  suirrounded  by 
and  subjected  to  evil  associations  and  corrupting  influences. 
The  Court  will,  in  such  case,  subordinate  the  parent's  rights 
to  the  protection  and  interests  of  the  child.    (PosU  PV-  234-236. ) 

Cases  cited  and  approved:  Lea  v.  White,  4  Sneed,  73;  State  v. 
Paine,  4  Hum.,  623;  Word  v.  Roper,  7  Hum.,  Ill;  12  Abb.  Pr. 
Rep.,  92;  54  Ga.,  159;  38  Hun,  127;  9  Phila.,  571;  141  Mass., 
203;  42  Am.  Rep.,  10;  40  Wis.,  328;  4  Whart.  (Pa.),  9. 
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3.  Same.     Limit  as  to  age. 

The  limitation  as  to  age  of  children  that  may  be  committed  to 
the  Tennessee  Industrial  School,  is  for  the  protection  of  that 
institution,  and  cannot  be  invoked  by  a  parent  seeking  by 
liabeas  corpus  to  remove  from  the  school  a  child  under  the  pre- 
scribed  age,  and  restore  it  to  unworthy  and  vicious  hands  and 
control.     (Post,  pp.  236,  237, ) 

Act  construed:  Acts  1891,  Ch.  195. 


FROM     DAVIDSON. 


Appeal  in  error  from  Circuit  Court  of  Davidson 
County.      J.    W.    Bonner,    J. 

Merritt  &  Bribn  and  J.  Washington  Moore 
for   Kelator. 

Champion,  Head  &  Brown,  E.  A.  Price,  and 
James   A.    Ryan   for   Kilvington. 

Wilkes,  J.  This  is  a  habeas  corpus  proceeding 
to  test  the  detention  in  the  Tennessee  Industrial 
School,  at  Nashville,  Tennessee,  of  Lyndall  Williams, 
a  female  about  seven  years  of  age  at  the  time  she 
was  placed  in  said  institution.  The  relator  in  the 
case  is  the  mother  of  Lyndall  Williams,  and  claims 
the  right  to  recover  the  child  and  its  custody  by 
virtue  of  the  parental  relation  to  her.  It  appears 
that  her  father  is  dead.  The  defendant,  Tennessee 
Industrial  School,  was  originally  founded  by  the  ben- 
efaction of  E.  W.  Cole,  one  of  the  most  public 
spirited   and   charitable   men    Tennessee   has   ever   pro- 
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diiced.  After  its  foundation,  it  was  taken  in  charge 
by  the  State,  and  is  now  being  operated  as  a  State 
institution,  under  a  board  of  directors  consisting  of 
the  Governor  and  other  State  officials  of  the  execu- 
tive department  and  a  number  of  gentlemen  of  the 
highest  character  and  standing  residing  in  different 
portions  of  the  State.  The  defendant,  W.  C.  Kil- 
vington,  is  the  superintendent,  and  has  immediate 
charge  of  the  institution.  The  State  contributes  lib- 
erally to  its  support  year  after  year,  and  reports 
of  the  operations  are  made  to  the  General  Assembly 
ar  its  stated  sessions,  and  that  body  exercises  a  su- 
pervisory jurisdiction  over  it.  There  have  been  com- 
mitted to  the  care  of  the  institution,  since  its  open- 
ing, 1,408  persons,  boys  and  girls,  white  and  black. 
Of  this  number,  821  have  been  discharged,  and  647 
are  now  in  the  institution.  They  are  instructed  in 
the  trades  as  well  as  in  the  common  branches  of 
education.  It  is  not  a  penal  nor  altogether  a  re- 
formatory institution,  but  is  rather  a  place  of  refuge 
and  school  for  homeless,  penniless  children,'  where 
they  may  be  received  and  cared  for,  taught  the  dif- 
ferent grades  of  a  common  school  education,  and 
trained  in  useful  trades  and  branches  of  industry. 
The  objects  and  purposes  of  the  institution  are  best 
illustrated  by  the  provisions  of  the  Acts  of  the  Gen- 
eral Assembly,  the  latest  being  the  Acts  of  1891, 
Chapter  196  (Shannon's  Code,  §§4418  to  4433). 
The  Act  is  entitled,  and  provides  as  follows,  among 
other   things: 
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^^AN  ACT   for   the  benefit  and   protection  of  orphan,  helpless, 
wayward,  and  abandoned  children. 

''Section  1.  Be  it  enacted  hy  the  Oeneral  Assem- 
bly of  the  State  of  Tennesseey  That  any  Jad^  or 
Chairman  of  a  County  Court,  in  this  State,  may 
cause  to  be  brought  before  the  Court  any  child 
betw^een  the  age  of  eight  and  eighteen  years  that 
comes  within  any  of  the  following  descriptions,  to 
wit:  (1)  That  is  begging  to  receive  alms,  whether 
openly  or  under  pretense  of  selling,  or  offering  for 
sale,  anything,  but  not  when  the  selling  is  hona  fide^ 
and  not  a  pretense  or  cover  for  begging  or  receiv- 
ing alms;  (2)  that  is  found  wandering,  and  not 
having  any  home  or  settled  place  of  abode;  (3)  that 
has  no  proper  or  sufficient  guardianship  to  care  for 
its  physical,  moral,  and  mental  welfare,  to  at  least 
such  a  degree  as  will  probably  save  the  child  from 
pauperism,  lewdness,  and  crime;  (4)  that  is  found 
destitute,  either  being  an  orphan  or  having  a  parent 
or  parents  undergoing  imprisonment  or  confinement 
in  a  lunatic  asylum,  or  where  both  parents  are 
habitual  drunkards,  or  where  the  only  living  parent 
is  a  habitual  drunkard,  and  any  child  of  such  parent 
is  not  properly  supported  and  controlled;  (5)  that 
frequents  the  company  of  lewd,  wanton,  or  lascivious 
persons  in  speech  or  behavior,  or  notorious  resorts 
of  bad  character;  (6)  that  is  found  wandering  in 
streets,  alleys,  or  public  places,  with  no  means  of 
support;  (7)  that  has  been  abandoned  in  any  way 
by  parent  or  parents,   or  guardian,  and  has  no  means 
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of  support,  and  with  idle  habits.  And  if  it  shall 
appear  to  the  satisfaction  of  the  said  County  Court 
that  it  would  be  manifestly  for  the  interest  of  said 
child  that  it  be  committed  to  the  Tennessee  Indus- 
trial School,  the  Court  will  so  order  and  send  the 
child  to  said  school,  to  be  held  by  it  under  the 
charter   and   by-laws   of   said   school. 

<'Sbc.  2.  Be  it  further  enacted^  That  said  indus- 
trial school  may  receive  any  child  placed  in  its  care 
and  keeping  by  its  parent  or  parents,  without  the 
authority  of  any  Court,  and  said  school  may  keep 
and  care  for  said  child  until  it  is  twenty-one  years 
of  age,  unless  sooner  taken  away  by  the  request  of 
of  its  parent  or  parents,  and  released  under  the 
authority   and   by-laws   of   said   school. 

*'Sec.  3.  Be  it  furthei*  enacted^  That  the  parent 
or  parents  may,  and  guardians  other  than  parents 
must,  invoke  the  authority  of  the  County  Court 
when  they  desire  to  commit  any  child  to  said  school, 
on  the  ground  that  said  parent  or  parents  or  guard- 
ians, or  those  having  the  child  in  charge,  are  unable 
to  control  the  child;  and  this  is  hereby  made  a 
ground  for  committing  a  child  to  said  school;  Pro- 
vided^ It  appear  to  the  satisfaction  of  the  Court  or 
officer  before  whom  said  child  is  brought  for  com- 
mitment, that  the  commitment  would  probably  be 
for  the  child's  interest  and  welfare.  But  said  indus- 
trial school  shall  not  receive  any  child  under  this  or 
the  preceding  section  until  its  parent  or  parents  or 
guardians,  or  persons  having  the  child  in  charge,  shall 
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satisfactx)rily  agree  with  the  officers  of  said  school 
so  supply  sufficient  funds  for  the  maintenance  of  the 
child  therein  during  its  stay,  and  shall  further  agree 
to  abide  by  all  the  rules,  by-laws,  and  requirements 
of   said   industrial   school. 

**Sec.  4.  Be  it  further  enacted^  That  no  child 
shall  be  committed  to  said  school  or  received  or  re- 
tained therein  on  any  ground  other  than  the  one 
single  ground  that  the  interest  and  welfare  of  the 
child   will   be    thereby   probably   promoted. 

'«Sec.  6.  Be  it  further  enacted^  That  from  the 
time  of  the  lawful  reception  of  any  child  into  the 
school,  and  during  its  stay,  the  school  shall  have 
exclusive  care,  custody,  and  control  of  said  child 
until   it   shall    be   discharged   therefrom. 

'<Sec.  6.  Be  it  further  enacted^  That  no  child 
under  eight  or  over  sixteen  years  of  age  in  case 
of  females,  and  under  eight  and  over  eighteen  in 
case   of   males,    shall   be   committed   to   said    school. 

*'Sec.  7.  Be  it  further  eiuicted^  That  whenever 
any  child  shall  be  committed  to  said  school  as  afore- 
said, the  effect  of  that  commitment  shall  be  to  com- 
mit the  child  until  he  or  she  is  twenty-one  years  of 
age,  unless  sooner  discharged  by  the  officers  of  said 
school  pursuant  to  its  by-laws,  who  shall  have  au- 
thority to  sooner  discharge  any  child  from  the  school, 
whenever,  in  their  judgment,  it  shall  be  for  the  in- 
terest  of   the   child   to   do   so. 

**Sbc.  8.  Be  it  further  enacted^  That  the  officers 
and   managers   of   said   school    shall    receive    and   take 
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into  it  all  children  committed  thereto  by  competent 
authority  as  aforesaid,  and  shall  cause  all  children 
in  such  school  to  be  instructed  in  such  branches  of 
useful  knowledge  as  may  be  suited  to  their  years 
and  capacities,  and  shall  cause  the  girls  to  be  espe- 
cially taught  domestic  vocations,  such  as  sewing, 
mending,  knitting,  and  housekeeping  in  all  its  de- 
partments. The  boys  shall  be  taught  such  useful 
trades  as  the  board  may  direct,  and  all  children  in 
said  schopl  shall  be  taught  according  to  the  course 
of   the   common   public   schools   in   this   State. 

*'Sec.  9.  Be  it  further  enacted^  That  any  com- 
mitment under  the  provisions  of  this  Act  shall  be 
full,  sufficient,  and  competent  authority  to  the  officers 
and  agents  of  said  school  for  the  detention  and 
keeping   of   any   child   therein." 

Hon.  Jno.  C.  Ferriss,  Judge  of  the  County  Court 
of  Davidson  County,  caused  this  child  to  be  taken 
from  the  custody  of  her  grandmother,  and  committed 
her  to   the   institution   under   the   following   paper: 

^^ Office  of  Judge  of  the  County  Courts  Davidson. 
County,  Nashville,  Tenn.,  July  26,  1897.— Mr.  W.  C. 
KiLViNGTON,  Supt.  Tennessee  Industrial  School — Dear 
Sir:  Please  receive  Lyndall  Williams  within  the 
school  as  the  law  directs.  The  charges  against  her 
are  these     .     .     .     Jno.  C.  Ferriss,  County  Judge.'*'* 

It  is  admitted  by  the  defendant  that  the  com- 
mittal was  informal  and  summary,  and  without  the 
issuance  of  any  warrant  or  any  formal  investigation. 
The   County  Judge,   who  was  examined   as   a   witness. 
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states  that  he  based  his  action  principally  upon  facts 
known  to  himself,  and  upon  information  derived  from 
others.  Clearly,  the  Act  of  the  Legislature  contem- 
plates a  proceeding  in  open  Court  and  a  proper  in- 
vestigation upon  which  to  base  any  committal,  and 
the  action  of  the  County  Judge  in  this  case,  though 
shown  by  the  records  to  have  been  prompted  by  the 
best  of  motives,  was  irregular,  and  not  according  to 
law.  A  child  cannot  arbitrarily  be  taken  from  its 
parents,  or  custodians  selected  by  its  parents;  and  if 
proper  application  had  been  made  for  the  release  of 
the  child  before  she  reached  the  institution,  it  would 
have  been  granted.  Here  we  have  a  case,  however, 
where  a  child  of  tender  years  is  an  inmate  of  a 
State  institution  having  for  its  purpose  the  charitable 
ends  set  forth  in  the  Act  regulating  it,  and  sought 
to   be   taken   therefrom   by   its   mother. 

It  is  held  in  People  v.  Neio  York  Juvenile  Asylum^ 
12  Abb.  Pr.  Repts.,  92,  that  when  a  child  has  been 
committed  to  a  public  institution  as  prescribed  by 
statute,  the  Court  will  not,  on  proceedings  by  habeas 
corpxis  instituted  by  the  parent  to  recover  the  child, 
inquire  into  the  regularity,  legality,  or  sufficiency  of 
the  proceedings  before  the  magistrate  which  resulted 
in  such  committal.  Church  on  Habeas  Corpus,  Sec. 
44:2.  The  writ  of  habeas  corpus  is  intended  to  pro- 
cure and  preserve  the  personal  liberty  of  the  citizen, 
and  not  to  enforce  a  parent's  right  to  property 
either  in  the  person  or  services  of  the  child.  Lee 
V.    ^Vhite,  4  Sneed,  73.      The  Court  will   not,  in  such 
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cases,  be  controlled  alone  by  the  wishes  of  the  child, 
nor  by  the  ties  of  the  parental  relation,  but  will 
hold  the  welfare  of  the  child  superior  to  both  the 
wishes  of  the  child  and  the  affections  of  such  par- 
ents as  pannot  show  themselves  qualified  to  properly  - 
care  for,  educate,  and  train  them.  State  v.  Payiie^ 
4  Hum.,  523;  Church  on  Habeas  Corpus,  Sec.  441 
et  seq.;  Ward  v.   Roper ^    7   Hum.,    111. 

Due  regard  must  in  every  instance  be  paid  to 
the  rights  of  parents  and  of  the  child,  but  this  rule 
must  be  enforced  and  construed  when  the  child  is 
brought  into  Court  in  the  interest  and  for  the  ben- 
efit of  the  child;  and  when  the  detention  is  mani- 
festly for  the  welfare  of  the  child,  it  will  be  al- 
lowed and  required  to  remain  in  the  institution. 
Ballinger  v.*  McLain^  54  Ga.,  159;  People  v.  N.  Y. 
Catholic  Protectory^  38  Hun,  127;  Commonwealth  v. 
St.  John  Orphan  Asylum y  9  Phila.,  571;  Farnham 
V.  Pierce^  141  Mass.,  203;  In  re  Ferrier^  42  Am. 
Rep.,  10;  Milwaukee  Industrial  School  v.  Milwau- 
kee Co,y  40  Wis.,  328;  Ex  parte  Crown^  4  Whar- 
ton   (Pa.),    9. 

In  these  cases  it  is  said,  in  substance:  Such  stat- 
utes are  not  penal,  and  the  commitment  is  not  in 
the  nature  of  punishment.  Such  an  institution  is  a 
bouse  of  refuge,  a  school — not  a  prison.  The  object 
is  the  upbuilding  of  the  inmate  by  industrial  training, 
by  education,  and  instilling  principles  of  morality 
and  religion,  and,  above  all,  by  separating  them  from 
the   corrupting   influences   of   improper   associates. 
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In  this  case  it  clearly  appears  that  the  mother 
and  grandmother  of  this  girl  are  both  of  ill  repute; 
that  they  are  now  living  in  disreputable  localities, 
and  the  girl,  if  restored  to  them  or  either  of  them, 
will  be  subjected  to  and  surrounded  by  evil  associ- 
ates and   corrupting   influences. 

Ordinarily  the  parent  is  entitled  to  the  custody, 
companionship,  and  care  of  the  child,  and  should  not 
be  deprived  thereof  except  by  due  process  of  law. 
It  is  a  natural  right,  but  not  an  inalienable  one. 
The  parents  are  trusted  with  the  custody  of  the 
child  upon  the  idea  that  under  the  instincts  of  pa- 
rental devotion  it  is  best  for  the  child.  But  when 
it  clearly  appears  that  it  is  not  for  the  welfare  of 
the  State  or  the  child  that  it  should  be  taken  from 
such  an  institution,  the  Court  will  not  so  direct, 
but  will  leave  the  child  where  its  safety,  purity,  and 
well-being  requires.  And  this  without  regard  to 
the  informalities  of  its  commitment,  the  Court,  for 
the  time  being,  acting  as  its  custodian.  The  right 
of  the  parent  is  sufficiently  guarded  by  permitting 
the  parent  on  habeas  corpxis  proceedings  to  inquire 
into  the  propriety  or  necessity  of  the  detention,  and 
to  have  the  custody  restored,  upon  a  proper  showing 
that  he  or  she  is  competent,  and  a  proper  person  to 
have  charge  of  the  child.  In  such  case,  the  custody 
of  the  child  will  not  be  denied  them.  It  is  said 
that  under  Section  6  of  the  Act  regulating  the 
school,  no  child  under  eight  years  of  age  shall  be 
committed   to   it,    and   it   is    insisted,    for   this   reason, 
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that  the  child  must  be  discharged.  The  original  Act 
of  1885  fixed  the  limit  at  six  years,  and  not  eight, 
as  fixed  by  the  Act  of  1891.  In  both  Acts  we 
think  the  limitation  was  provided  to  protect  the 
institution,  and  we  cannot  enforce  it  so  as  to  release 
from  the  institution  and  restore  to  improper  hands 
a  child  whose  welfare  would  not  be  subserved  by 
such  release,  and  whose  age  is,  to  say  the  least, 
uncertain   under   the   proof. 

The  Court  below,  after  hearing  the  proof,  refused 
to  deliver  up  the  child  to  the  custody  of  its  mother 
or  grandmother,  and  remanded  her  to  the  institution, 
with  liberty  to  the  mother  to  visit  her  on  Wednes- 
day of  each  week,  and,  under  the  record  as  we  find 
it,  we  think  this  was  proper,  and-  we  afiirm  the 
order  and  judgment  of  the  Court  below,  dismissing 
the   petition   at   petitioner's   cost. 
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Railroad  v.  Green. 
(Nashville.      January   19,   1898.) 

1.  New  Tbial.     Rule  forbidding  Court  to  grant  more  than  two  stated. 

Doctrine  reaffirmed  that  the  statute  providing  that  not  more  than 
two  new  trials  shall  be  granted  to  the  same  party  in  an  action 
at  law,  does  not  operate  as  a  limitation  upon  the  Court  a  power 
to  grant  new  trials  upon  the  ground  that  there  is  no  evidence 
to  support  the  verdict  or  for  other  causes  than  upon  the  facts 
or  merits.     (Post,  pp.  239-242.) 

Code  construed:  {4850  (S.);  {3835  (M.  <&  V.);  {3122  (T.  &  S.). 

Cases  cited  and  approved:  Trott  v.  West,  10  Yer.,  499;  Railroad 
V.  Mahoney,  89  Tenn.,  311;  134  U.  S.,  614. 

2.  Same.     Effect  of  general  entry  granting. 

Unless  the  entry  of  record  shows  other  specific  grounds  for  the 
Court's  action  it  will  be  conclusively  presumed  that  a  new  trial 
was  granted  upon  the  facts  or  merits.     (Post,  pp.  242-244.) 

Cases  cited  and  approved:  Turner  v.  Ross,  1  Hum.,  16;  Ferrell  v. 
Alder,  2  Swan,  77. 

3.  Same.     Entry  granting  construed. 

An  entry  of  record  granting  a  new  trial  upon  the  ground  ''  that 
the  jury  disobeyed  the  instructions  of  the  Court  and  because 
the  verdict  is  against  the  preponderance  of  the  evidence, "shows 
that  the  Court's  action  was  based  upon  the  facts  or  merits. 
(Post,  p.  244.) 

Cases  cited  and  approved:  Burton  v.  Gray,  10  Lea,  580;  Turner 
V.  Ross,  1  Hum.,  20. 

4.  Same.     Court  dlsapjyroves  InU  sustains  verdict. 

Although  the  trial  Judge  may  utterly  disapprove  a  verdict  as 
contrary  to  the  weight  of  the  evidence,  and  may  find  that  the 
plaintiff  was  guilty  of  gross  negligence,  he  has  no  power  to 
set  the  verdict  aside,  if  there  is  some  evidence  to  sustain  it. 
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after  two  former  Terdicts  have  been  set  aside  upon  considera- 
tion of  tlie  facts  at  the  instance  of  the  same  party.  {Post,  pp. 
240-244,) 


FROM     DAVIDSON. 


Appeal  in  error  from  Circuit  Court  of  Davidson 
County.      N.  D.  Malone,  Sp.  J. 

Smith   &   Maddin   for  Railroad. 

Steger,  Washington  &  Jackson   for   Green. 

McAlister,  J.  The  plaintiff  below  recovered  a 
verdict  and  judgment  in  the  Circuit  Court  of  David- 
son County  for  the  sum  of  fl,999.99  damages  for 
personal  injuries.  There  had  been  two  former  ver- 
dicts in  favor  of  the  plaintiff,  which  were  set  aside 
by  the  Court.  The  first  trial  resulted  in  a  verdict 
for  the  sum  of  $825,  which  was  set  aside  by  the 
Court  upon  the  grounds  recited  in  the  minute  entry, 
to  wit:  ''That  the  jury  disobeyed  the  instructions 
of  the  Court,  and  because  the  verdict  is  against  the 
preponderance  of  the  evidence."  The  second  trial 
resulted  in  a  verdict  for  the  plaintiff  for  the  sum 
of  $1,300,  which  was  set  aside  by  the  Court  without 
assigning  any  reasons  upon  the  record.  The  third 
and  last  trial,  as  already  stated,  resulted  in  a  ver- 
dict for  the  plaintiff  for  the  sum  of  $1,999.99, 
which    the    Circuit    Judge    declined    to    disturb.       In 
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overruiino:  the  motion  for  a  new  trial  the  Hon.  N. 
D.  Malone,  Special  Judge,  delivered  an  opinion,  in 
which  he  reviewed  the  case,  and,  among  other  things, 
said,  vife. :  "There  have  been  two  other  verdicts 
against  the  defendant,  which  were  set  aside  by  the 
Court.  In  the  absence  of  proof,  I  must  conclude 
the  Court's  action  in  setting  aside  the  verdict  was 
based  upon  the  ground  that  the  preponderance  of 
the  evidence  was  against  the  finding  of  the  juries." 
The  Court  then  said:  **The  present  verdict  fails 
utterly  to  meet  my  approval.  I  believe  the  weight 
of  the  testimony  to  be  against  it."  Again,  said  the 
Court:  ''I  think  the  plaintiff,  in  going  in  front  of 
a  moving  car,  was  guilty  of  gross  negligence."  The 
Court  found,  however,  there  was  some  evidence  to 
sustain  the  verdict  of  the  jury,  and  hence  he  was 
without  power  to  set  aside  a  third  verdict  of  the 
jury,    because  the  evidence  preponderated  against   it. 

The  tenth  assio^nment  of  error  made  on  behalf  of 
the  company  is  that  the  Circuit  Judge  erred  in 
overruling  the  motion  for  a  new  trial,  for  the  rea- 
son that  his  opinion  showed  he  was  not  satisfied 
with  the  verdict;  that  the  Court  expressly  stated 
that  *  *  the  present  verdict  utterly  fails  to  meet  my 
approval.  I  believe  the  weight  of  the  testimony  to 
be  against  it,  and  that  the  plaintiff  was  guilty  of 
gross  negligence  on  the  occasion  of  his  injury,"  his 
refusal  to  grant  a  new  trial  being  based  on  the  fact 
that  ' '  two  new  trials  had  previously  been  granted  in 
this    cause."      The   Act    of    1801    provides    that    not 
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more  than  two  new  trials  shall  be  granted  to  the 
same  party  in  an  action  at  law,  etc.  Code  (T.  & 
S.),  §  3122.  It  was  settled  at  an  early  day  that 
this  Act  was  not  intended  to  prevent  the  Court 
granting  new  trials  for  error  in  the  charge  of  the 
Court,  for  error  in  the  admission  or  rejection  of 
testimony,  for  misconduct  of  the  jury,  and  the  like, 
and  that  the  inhibition  against  more  than  two  new 
trials  was  upon  the  facts  or  merits.  T7*ott  v.  West^ 
Moss  i&    Co,  J    10   Yer. 

It  was  afterwards  held  that  if  the  record  was 
silent  as  to  the  reasons  upon  which  the  first  two 
new  trials  had  been  granted,  the  Court  would  pre 
sume  they  were  granted  upon  the  merits,  and  a  third 
trial  would  be  refused;  and  if  such  new  trials  were 
granted  for  other  reasons  (as,  for  error  in  the  charge 
of  the  Court  and  the  like),  and  the  party  obtaining 
them  does  not  want  to  be  precluded  from  a  third, 
under  the  statute  he  must  make  the  record  show 
the  reasons  for  the  action  of  the  Court  granting 
them.  Turner  v.  lioss^  1  Hum.,  16;  Terrell  v. 
Elder^  2  Swan,  77.  It  is  also  well  settled  that 
this  statute  has  no  application  to  a  case  where  there 
is  no  evidence  to  support  the  verdict,  but  that  in 
such  case,  the  trial  Judge  may  set  aside  a  third 
verdict  or  any  subsequent  verdict  and  upon  motion 
of  same  party.  Railway  Co,  v.  Mahoney^  Adm^x, 
5    Pick.,    311;    134    U,    S.,    614. 

With    these   principles    in   view,    the    precise    point 
made   on   behalf  of    the   company   is    that  the   statute 

16  P— 16 
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does  not  apply  in  this  case,  for  the  reason  the  record 
shows  the  first  verdict  and  judgment  were  set  aside 
because  the  jury  disobeyed  the  instructions  of  the 
Court,  and  because  the  verdict  is  against  the  pre- 
ponderance of  the  evidence.  Counsel  admit  that  if 
the  entry  had  simply  recited  that  the  verdict  was 
set  aside  because  the  weight  of  evidence  was  against 
it,  the  statute  would  apply,  but  that  it  also  showed 
that  it  was  set  aside  because  the  jury  disobeyed  the 
instructions  of  the  Court.  It  will  be  observed  that 
the  first  verdict  was  not  set  aside  for  misdirection 
of  the  jury  or  error  in  the  charge  of  the  Court, 
but  for  the  reason  the  jury  disobeyed  the  instruc- 
tions of  the  Court.  In  construing  this  statute,  in 
Trott  V.  West,  Moss  cfe  Co.,  10  Yer.,  499,  this  Court 
says:  '*The  Act  says  that  not  more  than  two  new 
trials  shall  be  granted  to  the  same  party.  This 
means  that  where  the  facts  of  the  case  have  been 
fairly  left  to  the  jury  upon  a  proper  charge  of  the 
Court,  and  they  have  twice  found  a  verdict  for  the 
same  party,  each  of  which  having  been  set  aside  by 
the  Court,  if  the  same  party  obtain  another  verdict 
in  like  manner  it  shall  not  be  disturbed."  So  we 
think  that  under  this  statute,  notwithstanding  the  jury 
may  have  disobeyed  the  instructions  of  the  Court,  if 
the  charge  was  correct  and  there  was  evidence  to 
support  the  verdict,  it  cannot  be  disturbed  a  third 
time. 

We   think    the  precise   question    now    presented  was 
necessarily  involved   in   the  judgment  of   the  Court  in 
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JSurton  V.  Oray^  Kirhman  cfe  Cb.,  10  Lea,  580.  In 
that  case  the  Court  says:  ^^The  second  verdict  was 
set  aside  upon  the  ground  that  it  was  wantonly 
contrary  to  the  evidence  and  in  disregard  of  the 
charge;  and  the  third  because  of  the  refusal,  on  the 
part  of  the  jury,  to  regard  the  charge  of  the  Court. 
It  is  insisted  by  counsel  that  as  the  record  states 
the  new  trial  was  granted  because  of  the  refusal  of 
the  jury  to  regard  the  charge  of  the  Court,  such 
refusal  was  misbehavior  on  the  part  of  the  jury 
within  the  meaning  of  the  construction  given  to  the 
Act,  and  hence  the  Circuit  Judge  was  authorized  to 
set  aside  this  verdict  and  grant  another  trial.  It  is 
evident,  however,  that  the  meaning  of  the  language 
used  by  the  Judge  in  the  order  granting  the  new 
trial  was  that  the  jury  failed  to  find,  as  he  thought 
they  should  have  found  from  the  charge  which  he 
had  given  them,  or,  in  other  words,  found  against 
the  charge.  If  such  a  finding  were  to  be  held  such 
misbehavior  on  the  part  of  juries  as  would  authorize 
the  Court  to  continue  to  grant  new  trials  ad  libitum^ 
it  would  be  difficult  to  conceive  of  a  case  to  which 
the  prohibition  of  the  statute  would  apply.  .  .  . 
The  misbehavior  of  a  jury  contemplated  in  the  con- 
struction given  to  this  statute,  evidently  was  some 
unlawful  or  unauthorized  acts  done  by  them,  which 
would,  of  themselves,  vitiate  their  verdict,  such  as 
hearing  evidence  in  the  jury  room,  acting  upon  the 
knowledge   of   each   other    in    regard    to   the   case,    or 
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the  statements  of  other  parties  not  having  been 
examined    as   witnesses,''    etc. 

Again,  the  Court  says,  after  quoting  from  Turner 
V.  Ross^  1  Hum.,  20:  ^'It  is  unnecessary  to  make 
any  comment  upon  this  language.  It  shows  clearly 
that  the  Court  recognized  the  power  of  juries,  under 
this  Act,  to  disregard  the  instructions  of  the  Court 
and  find  contrary  thereto,  and  when  they  do  so  more 
than  twice  in  the  same  case,  in  favor  of  the  same 
party,    the   power   of   the   Court   is   exhausted." 

These  authorities,  we  think  are  conclusive  of  the 
question  raised  upon  the  record.  The  recital  in  the 
entry  that  the  jury  had  disobeyed  the  instructions 
of  the  Court,  without  specifying  the  ground,  would 
simply  be  equivalent  to  saying  that  the  jury  had 
found  against  the  preponderance  of  the  evidence  and 
contrary  to  the  merits  of  the  case.  It  would  not 
imply  that  the  jury  had  been  guilty  of  misconduct 
in  the  sense  in  which  this  term  is  understood  in 
motions  for  new  trial,  nor  would  it  imply  that  the 
Court  had  set  aside  the  verdict  upon  a  ground  dif- 
ferent and  distinct  from  the  other  recital  that  they 
had   found  against  the  preponderance  of  the  evidence. 

Other  assignments  of  error  were  considered  orally, 
and   overruled.       Affirmed. 
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Campbell  v.  Brown. 

{Nciahville.      January    19,    1898.) 

1.  Bills  and  Notes.    Purchaser's  rights. 

The  purchaser  of  a  note  at  a  rate  of  discount  equivalent  to  40 
per  cent,  per  annum  cannot,  thou^^h  innocent  of  any  wrong, 
recover  more  than  the  amount  actually  paid  against  the  maker 
in  fraud  of  whose  rights  the  note  was  transferred.  {Post,  pp. 
246,  247.) 

Cases  cited  and  approved:  Hunt  t>.  Sanford,  6  Yer.,  387;  Merritt 
V.  Duncan,  7  Heis.,  163;  Petty  v.  Hannum,  3  Hum.,  102;  Holman 
V.  Hobson,  8  Hum.,  137;  May  v.  Campbell,  7  Hum.,  450;  Green 
V.  Stuart,  7  Bax.,  433;  Oppenheimer  v.  Bank,  97  Tenn.,  34. 

3.  Same.    Same. 

Where  the  purchaser  of  a  note  in  exchange  for  personal  property 
retains  the  title  of  the  property  to  secure  the  purchase  price, 
and,  after  notice  that  the  note  had  been  transferred  to  him  in 
fraud  of  the  maker's  rights,  releases  the  said  security,  his  re- 
covery on  the  note  will  be  reduced  by  the  value  of  the  property 
released.     (Post,  p.  248.) 


FROM     DAVIDSON. 


Appeal    in   error   from   Circuit    Court   of    Davidson 
County.      John   W.    Childress,    J. 

J.    P.    Brown  and   E.    A.    Price    for   Campbell. 

Whitman   &  Gamble   for   Brown. 
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Wilkes,  J.  This  cause  is  before  us  on  applica- 
tion to  rehear  by  both  plaintiff  and  defendant.  The 
suit,  was  brought  before  a  Justice  of  the  Peace  on 
a  note  for  $200.  On  appeal  to  the  Circuit  Couii;, 
it  was  heard  before  the  trial  Judge  without  a  jury, 
and  judgment  was  rendered  for  the  note  and  interest. 
Defendant  appealed  to  this  Court.  At  a  former  day 
of  the  term  the  judgment  of  the  Court  below  was 
modified,  and  now,  on  the  application  of  both  par- 
ties, is  reheard.  It  appears  that  on  February  7, 
1895,  Brown  executed  his  note  for  J200,  payable  to 
Pearson  at  ninety  days,  in  order  that  Pearson  might 
negotiate  it  and  get  the  proceeds  for  Brown's  ben- 
efit. Pearson,  instead  of  negotiating  it  for  Brown's 
benefit,  borrowed  from  Dudley  $55  for  his  own  use, 
giving  his  note  therefor,  and  pledging  the  $200 
(Brown)  note  as  collateral.  Pearson  then  sold  the 
$200  note  to  Dr.  H.  T.  Campbell,  upon  the  terms 
that  Campbell  would  pay  off  the  $55  note  to  Dud- 
ley, and  would  transfer  to  him  a  phaeton  valued  at 
$125,  all  of  which  was  done.  Campbell  being  now 
the  owner  of  the  $200  note,  notified  Brown  that  he 
held  it,  and  would  expect  payment.  Brown  informed 
him  that  the  note  had  been  fraudulently  obtained 
from  him,  and  transferred  fraudulently  by  Pearson, 
and  that  he  (Campbell)  must  look  to  Pearson  for 
its  payment.  Campbell,  being  fearful  that  litigation 
would  arise,  bought  back  from  Pearson  the  phaeton, 
and  gave  him  for  it  $60  in  money  and  a  buggy 
valued   at   $40.     When  Campbell   sold   the   phaeton   to 
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Pearson  he  retained  the  title  to  it  until  the  {200 
note  should  be  paid.  The  title  to  the  phaeton  was 
in  Campbell  when  he  was  informed  by  Brown  that 
the  note  had  been  fraudulently  obtained  and  trans- 
ferred, and  also  when  he  bought  the  phaeton  back 
from  Pearson.  It  is  claimed,  on  the  one  hand,  that 
Campbell  is  an  innocent  purchaser  and  bona  fide 
holder  of  the  $200  note,  and  entitled  to  recover  on  it, 
and,  on  the  other  hand,  that  he  is  an  innocent  pur- 
chaser only  to  the  extent  of  the  $55  paid  to  Dud- 
ley, and  should  therefore  only  recover  that  amount. 
It  may  be  true,  as  ^s  contended,  that  when  Camp- 
bell paid  Dudley  the  $55  and  let  Pearson  have  the 
$125  phaeton,  he  was  in  ignorance  of  the  fraud  prac- 
ticed by  Pearson  on  Brown,  and,  in  that  sense,  may 
have  been  an  innocent  purchaser  and  holder,  still, 
he  gave  for.  the  $200  note,  due  in  less  than  ninety 
days,  only  $180,  that  is,  the  phaeton  valued  at  $125 
and  the  $55  paid  to  Dudley,  or  at  a  rate  of  dis- 
count of  about  40  per  cent,  per  annum.  Such  a 
transaction  can  hardly  constitute  a  person  an  inno- 
cent purchaser  and  hona  fide  holder  for  full  value. 
HuTvt  V.  Sanford^  6  Yer.,  387;  Mei'i^tt  v.  Duncan^ 
7  Heis.,  163;  Tiedeman  on  Commercial  Paper,  Sec. 
291.  But,  conceding  that  Dr.  Campbell  can  occupy 
the  status  of  an  innocent  purchaser  or  bona  fide 
holder,  the  note  being  fraudulent  and  transferred 
wrongfully,  he  can  only  recover  to  the  extent  of 
the   sum   actually   paid   for   it. 

In   other   words,    the   fraudulent   note   is   negotiated 
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in  due  course  of  trade  odIv  to  the  extent  of  the  actual 
amount  paid  by  him  for  it.  Petty  v.  Ilannum^ 
2  Hum.,  102;  Hohnan  v..  Hohson^  8  Hum.,  127; 
May  V.  Campbell^  7  Hum.,  450;  Green  v.  Stxuirt^  1 
Bax.,  422;  Oppenheimer  v.  Bank^  13  Pickle,  34;  1 
Daniel  on  Neg.  Inst.,  Sec.  758.  If  there  were, 
therefore,    nothing  else  in   the  case,   plaintiff  would    be 

I 

entitled  to  recover  the  sum  paid  by  him,  to  wit: 
fl80,    and   interest. 

But  we  are  of  opinion  that  Dr.  Campbell,  when 
he  was  informed  of  the  fraud  practiced  upon  Brown", 
the  maker  of  the  note,  was  obligated  to  hold  the 
title  to  the  phaeton  to  indemnify  Brown  against  loss, 
or,  at  least,  he  could  not  surrender  the  title  to 
Brown's  prejudice,  nor  could  he  allow  the  phaeton  to 
be  sold,  or  buy  it  himself,  except  on  condition  that 
he  apply  the  value  of  the  phaeton  pro  tanto  to  sat- 
isfy the  note.  Having  retaken  and  repurchased  the 
phaeton,  and  thus  given  up  the  security  which,  under 
the  facts,  he  was  obligated  to,  hold  for  Brown's 
benefit,  he  must  be  held  liable  for  its  value  as  a 
credit  upon  the  $200  note,  so  that  he  is  entitled  to 
recover  only  the  amount  paid  Dudley,  $55,  with 
interest,  and  for  this  amount,  and  all  costs,  judg- 
ment will  be  entered.  The  judgment  of  the  Court 
below   will    be   modified   accordingly. 
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Duke  v.   Helms. 

{NftHhvlUe,     January    19,    1898.) 

1.  Adverse  Possession.     Extent  of  its  operation. 

The  adverse  possession  for  seven  years  of  a  house  on  an  unin- 
closed  lot,  under  a  deed  for  an  undivided  half  interest  in  the 
lot,  will  protect  the  possessor  ag'ainst  the  true  owner  as  to 
the  entire  house,  and  an  imdivided  half  of  the  remainder  of 
the  lot,  but  not  as  to  the  other  undivided  half  of  the  unin- 
closed  portion  of  the  lot.     (Post,,  pp.  250-252.) 

2.  Limitations,  Statute  of.     Of  seven  years^  arrested,  when. 

If  ejectment  is  brought  before  the  defendant  has  had  seven 
years'  possession  of  the  premises  sued  for,  the  bar  of  the  seven 
years  statute  will  not  attach  by  reason  of  complainant's  fail- 
ure to  appeal  or  prosecute  writ  of  error  from  an  adverse  de- 
cree until  after  defendant  has  had  seven  years'  adverse  pos- 
session. The  prosecution  of  a  writ  of  error  is  not  a  new  suit, 
but  a  continuation  of  the  old  one  as  regards  statutes  of  limita- 
tion.    {Post,  pp.  252,  253.) 

Case  cited:  Fitzsimmons  v.  Johnson,  90  Tenn.,  416,  435. 


FROM     DAVIDSON. 


Appeal  from  Chancery  Court  of  Davidson   County. 
H.   H.    Cook,    Ch. 

T.    G.    EwiNG   for   Duke. 

Percy   Kinnaird  and  J.    P.    Helms  for  Helms 
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Wilkes,  J.  This  is  an  ejectment  bill  to  recover 
a  house  and  lot  in  the  city  of  Nashville.  The  Chan- 
cellor held  that  while  complainant  had  the  legal 
title  to  the  prBuises,  the  defendant  was  entitled  to 
hold  them,  under  the  statute  of  limitations.  There 
was  a  special  appeal  prayed  from  the  decree,  so  far 
as   it  held   complainant   barred   by  the   statute. 

On  hearing,  in  the  Court  of  Chancery  Appeals, 
that  Court  sjistained  the  decree  of  the  Chancellor  as 
to  the  house  and  ground  occupied  by  it,  and  also  as 
to  an  undivided  one-half  interest  in  the  part  of  the 
lot  not  covered  by  the  house;  but  held  that  defend- 
ant had  not  had  actual  inclosure  of  the  lot  as  a 
whole,  and,  hence,  could  only  recover  the  title  to  an 
undivided   half   of    the   lot   held   under   color   of    title. 

Both  parties  are  before  the  Court,  the  defendant 
by  appeal  from  so  much  of  the  decree  as  fails  to 
give  him  the  whole  lot,  and  the  complainant,  by  writ 
of  error,  from  so  much  as  fails  to  give  him  the  en- 
tire  lot. 

The  title  of  the  property  is  this:  Prior  to  1878 
it  belonged  to  Wyley  Duke,  and  descended  from  him 
to  complainant,  as  his  only  heir.  Wyley  Duke  had 
been  married  several  times,  and  when  he  died  his 
widow,  who  was  not  complainant's  mother,  was  left 
in  possession.  She  remained  in  possession  until  she 
died,  in  1883.  When  she  died  she  left  her  daugh- 
ter, Mrs.  Gamble,  and  her  second  husband,  Cross, 
in  possession  of  the  premises.  August  20,  1883,  the 
daughter,     claiming    the    property,     conveyed    to    her 


DECEMBER  TERM,  1897.  261 

t>ake  V.  Helms. 

stepfather,  Ed.  Cross,  an  undivided  half  interest  in 
it.  This  is  the  beginning  of  the  defendant's  paper 
title.  On  June  4,  1886,  Cross  filed  a  bill  for  par- 
tition, and  decree  was  entered  for  sale  for  that  pur- 
pose July  13,  1886.  The  property  was  sold  and 
bought  by  Fulghum,  and  the  sale  confirmed  to  him 
in  1888.  He  afterwards  conveyed  to  defendant, 
Helms,  April  15,  1890.  The  bill  was  filed  May  6, 
1893.  The  house  had  been  occupied  all  the  time 
from  the  date  of  Wyley  Duke's  death,  in  1878,  and 
was   held   adversely   to   complainant. 

It  is  insisted  that  Helms  obtained  the  title  of 
Cross  to  an  undivided  half  interest  in  the  lot  under 
the  deed  of  Mrs.  Gamble  to  him,  which  made  color 
of  title  to  that  half  interest,  and  hence  he  is  enti- 
tled to  hold,  as  to  that  half  interest,  to  the  extent 
of  his  paper  title  boundary,  and  the  Court  of  Chan- 
cery Appeals  so  held.  But  there  being  no  paper 
title  to  the  other  half  interest  of  Sarah  Gamble, 
defendant.  Helms,  cannot  hold  that,  as  he  allowed 
the  fences  around  the  lot  to  go  down,  so  that  he 
has  had  no  actual  adverse  possession  of  this  half 
interest.  In  other  words,  having  no  actual  adverse 
possession  of  the  lot,  and  no  color  of  title  to  this 
half  interest,  he  cannot  hold  this  half  interest  against 
the  true  owner,  except  as  to  that  portion  covered  by 
the  house.  The  question,  then,  is  narrowed  down  to 
whether  the  title  to  the  Sarah  Gamble  half  interest 
is  such  color  of  title  as  to  give  Helms  the  right  to 
claim   that   interest  without  actual   adverse   possession. 
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It  is  insisted,  and  the  Court  of  Chancery  Appeals 
held,  that  as  to  her  half  interest  there  was  only  a 
succession  of  holdings,  not  under  color  of  title,  and 
with  adverse  possession  interrupted,  and  not  made 
out  for  the  time  required  by  statute.  We  are  of 
opinion  the  decree  of  the  Court  of  Chancery  Appeals 
is   correct. 

As  to  the  house  and  right  of  way  appurtenant, 
defendant,  Helms,  has  had  actual  adverse  possession 
for  the  period  prescribed  by  the  statute  of  limita- 
tions, and  as  to  that  his  possession  cannot  be  dis- 
turbed. He  has  also  had  the  Cross  one-half  undi- 
vided interest  under  color  of  title,  and  as  to  that 
holds  to  the  extent  of  his  paper  title,  though  in 
actual  possession  of  the  house  only.  As  to  the  in- 
terest of  Sarah  Gamble,  not  transferred  to  Cross, 
defendant.  Helms,  has  no  color  of  title,  and  no  paper 
defining  boundaries,  and  not  having  had  actual  ad- 
verse possession  under  the  statute,  the  right  and  title 
of   the   complainant   as   true  owner   is   superior. 

It  appears  that  treating  the  partition  ^proceedings 
as  conferring  color  of  title  upon  defendant,  Helms, 
his  possession  thereunder  was  not  sufficient  under  the 
statute  at  the  time  the  original  bill  in  this  cause 
was  filed.  May  6,  1893,  the  sale  to  Fulghum  having 
been  confirmed  May  20,  1888.  Final  decree  in  the 
case  was  entered  January  7,  1895.  No  appeal  was 
taken,  but  a  writ  of  error  was  prayed  for  and  ob- 
tained January  6,  1897,  or  about  two  years  after 
the  final  appeal.     If  we  treat  the  filing  of  the  record 
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for  -writ  of  error  as  a  new  suit,  then  the  statute 
will  have  run  bo  as  to  give  color  of  title  under  the 
partition  proceeding  before  the  date  of  its  filing.  In 
many  of  the  cases,  the  petition  for  writ  of  error  is 
treated  as  a  new  suit  or  a  suit  in  the  nature  of  a 
new  suit,  but  the  better  view  seems  to  be  that  it  is 
but  a  continuation  of  the  suit  already  begun,  at  least 
so  far  as  the  question  of  new  process  and  the  statute 
of  limitations  is  concerned.-  6  Pickle,  416,  425. 
The  bar  of  the  statute  did  not  become  complete, 
therefore,  against  complainant  under  the  partition  pro- 
ceeding by  his  failure  to  appeal.  The  result  is 
that  the  decree  of  the  Court  of  Chancery  Appeals 
is   affirmed. 
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Johnson  v.    State. 

(Nashville.      January    19,   1898.) 

1.  Dedication.     User. 

§ 

Mere  user  of  land  as  a  public  road  for  fourteen  years,  is  not 
sufficient  evidence  of  dedication.     {PosU  P*  258.) 

2.  Verdict.     Of  voltmUiry  manslaughter. 

Upon  the  facts  set  out  in  the  opinion  the  Court  holds  that  the 
killing^  was  '*  wholly  unjustifiable  "  and  the  verdict  of  volun- 
tary manslaughter  *' very  merciful  and  exceedingly  lenient" 
(Post,  VP'  255-260.) 

3.  Charge  of  Court.    Refusal  of  request  proper^  when. 

It  is  not  error  for  the  Court  to  refuse,  on  the  trial  of  a  murder 
case,  to  charge  upon  the  subject  of  insane  delusions,  where  the 
sole  defense  is  justifiable  homicide  and  there  is  no  evidence 
of  insanity.     (Post,  p.  260.) 

4.  Same.     Same. 

If  the  original  charge  is  full  and  correct  upon  the  subject  of  self- 
defense,  it  is  not  error  for  the  Court  to  refuse  to  give  further 
instruction  upon  that  subject.     (Post,  p.  261.) 

5.  Insanity.     Tests. 

Insanity,  in  order  to  excuse  a  party  for  crime,  must  be  of  such 
a  character  as  to  deprive  the  person  of  his  reason  so  far  as 
to  render  him  incapable  of  distinguishing  between  right  and 
wrong,  or  of  discerning  good  from  evil.  The  capacity  to  know 
right  from  wrong  and  to  know  that  the  particular  act  being 
committed  is  wrong,  is  the  rule  recognized  in  this  State  for 
testing  criminal  accountability.  The  court  properly  refuses 
to  give  instructions  that  adopt  any  other  test,  and  properly 
refuses  a  new  trial  upon  affidavits  showing  merely  peculiarities 
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of  temperament  and  occasional  eccentricities  of  conduct  on 
the  part  of  defendant.     (Post,  pp.  260,  261.) 

Case  cited  and  approved:  Wilcox  v.  State,  94  Tenn.,  117. 


FROM     HUMPHREYS. 


Appeal  in  error  from  Circuit  Court  of  Humphreys 
County.     A.    H.    Munford,    J. 

J.    H.  FussELL  and  W.    B.    Gordon   for   Johnson. 

Attorney -general   Pickle   for   State. 

McAiiiSTER,  J.  The  plaintiff  in  error  was  in- 
dieted  in  the  Circuit  Court  of  Humphreys  County  for 
the  murder  of  W.  G.  Averett.  At  the  July  term, 
1896,  the  prisoner  was  convicted  of  voluntary  man- 
slaughter and  his  punishment  fixed  by  the  jury  at 
confinement  in  the  State  penitentiary  for  the  term  of 
five   years.       He   has   appealed   in   error. 

The  plaintiff  in  error  owned  and  occupied,  with 
his  family,  a  house  and  lot  in  the  town  of  Waverly. 
It  appears  that  the  Board  of  Mayor  and  Aldermen 
had  laid  out  and  ordered  to  be  opened,  a  street, 
eighteen  feet  in  width,  in  front  of  defendant's  prop- 
erty. Prior  to  this  time  there  had  been  in  front  of 
plaintiff's  property  an  open  space  about  thirty -five 
feet  in  width.  Defendant  had  no  title  to  the  ground 
in   front   of   his   lot,    nor   had   it,    prior   to  the   action 
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of  the  corporate  authorities,  been  opened  or  dedicated 
to  the  public,  but  the  same  was  the  property  of  J. 
N.  Nolan.  In  April,  1896,  under  the  direction  of 
the  street  commissioners  of  said  town,  workmen  com- 
menced the  building  of  a  fence  north  of  defendant's 
lot  and  about  eighteen  feet  from  his  fence.  The 
same  evening,  about  six  o'clock,  after  the  hands  quit 
work,  the  defendant,  L.  C.  Johnson,  went  out  and 
pulled  up  the  stakes  which  had  been  set  for  the 
purpose  of  indicating  the  line  of  the  new  fence.  He 
remarked  to  one  of  the  workmen,  ''You  don't  know 
how  near  you  are  in  hell."  The  prisoner  then  spoke 
very  abusively  of  one  or  two  persons  whom  he 
charged  with  trying  to  steal  his  property,  and  sent 
them  word  that  if  they  came  on  that  street  he  in- 
tended to  kill  them.  Said  he  to  the  witness,  ''The 
first  man  who  puts  a  post  in  the  corner,  I  will 
land   him   in   hell." 

On  the  following  morning  the  deceased,  William 
Averett,  who  was  the  town  marshal  of  Waverly, 
with  a  force  of  hands,  went  to  the  place  for  the 
purpose  of  building  the  fence.  It  appears  that  the 
town  marshal,  apprehensive  of  trouble  with  the  de- 
fendant, had  borrowed  a  pistol,  and  had  it  at  the 
time  upon  his  person.  Probably  others  in  the  party 
were  also  armed.  While  the  hands  were  engaged  in 
digging  the  holes  the  defendant  sent  his  son  out 
there  to  ask  if.  the  men  knew  what  they  were  doing. 
The  deceased,  in  reply,  sent  word  to  defendant  by 
his   little   boy   to   come   out   there   and    he   would    tell 
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him  what  he  was  doing.  Presently  the  defendant 
was  seen  adjusting  curtains  at  the  side  window  of 
an  outhouse  on  his  premises.  When  next  seen  he 
appeared  in  his  yard  with  a  double-barreled  shotgun. 
At  that  moment  the  deceased  was  engaged  with  both 
hands  in  putting  a  post  in  one  of  the  holes  about 
forty  yards  away  from  defendant.  The  defendant 
cried  '*Look  out!"  and,  leveling  his  gun  at  deceased, 
fired,  killing  him  instantly.  The  defendant  then 
wheeled  and  pointed  his  gun  in  the  direction  of  the 
crowd,  who  immediately  fled  in  great  precipitation, 
but   no   further   violence   was   executed. 

It  appears  that  the  pistol  already  mentioned  was 
found  upon  the  body  of  Averett,  but,  as  stated,  he 
had  made  no  effort  whatever  to  use  it,  and  was  not 
looking  in  the  direction  of  defendant  at  the  time  the 
fatal  shot  was  fired.  It  is  further  shown  that  after 
the  deceased  had  fallen  the  defendant  inquired  of  one 
or  two  persons  who  were  standing  near  if  Averett 
was  dead,  and,  when  assured  that  he  was,  remarked: 
«*That  is  what  I  wanted  to  do;  I  am  trying  to 
protect  my  family."  To  others  he  claimed  to  have 
done  the  shooting  in  the  protection  of  himself  and 
family.  He  said,  further,  '<that  he  had  been  im- 
posed upon  just  as  long  as  he  could  stand  it." 
While  in  jail  defendant  sent  for  a  friend,  and  said 
to  him:  «*This  is  a  terrible  thing  I  have  done.  I 
have  not  only  separated  myself  from  my  family,  but 
I  have  taken  another  man  from  his  family  forever; 
that   he   did    not    know   why    he    had    killed   Averett, 

16  P— 17 
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UDle88    the   devil    was    in    him;    that    he    intended   to 
kill   J.  N.  Nolan,  Mike   Connelly,   and  Tom   Lomax." 

It  was  claimed  by  defendant  that  J.  N.  Nolan 
was  the  instigator  of  all  the  trouble;  that  in  1883 
Nolan  fenced  up  the  north  end  of  the  street  about 
his  property,  and  opened  up  a  cross  street  inter- 
secting with  a  public  highway  running  north  from 
Waverly  to  Richland  Street;  that  then  this  cross 
street  was  his  (defendant's)  only  outlet  or  way  of 
getting  to  his  front  street;  that,  in  1884,  he,  de- 
fendant, procured  an  order  of  Court  to  have  this 
Richland  Street  included  in  the  public  highway,  and 
that  he  worked  it  for  four  years  as  such,  until  it 
was  taken  into  the  corporation  of  Waverly.  De- 
fendant insists  that  this  street  or  road  had  been  ded- 
icated to  the  public  for  fourteen  years.  If  these 
facts  were  at  all  material  in  such  an  investigation, 
we  find  in  this  record  no  proof  of  dedication;  and 
user  for  only  fourteen  years  is  insufficient  to  create 
an  easement  in  favor  of  the  public.  Moreover,  J. 
N.  Nolan  testified  that  he  owned  the  land  north  of 
defendant  up  to  his  yard  fence,  and  that  no  alley 
or  street  north  of  him,  running  east  and  west,  had 
ever  been  given  by  him  to  the  public.  /The  witness 
further  testified  that  said  ground  had  never  been 
opened  or  used  as  a  street  by  the  public  until  the 
day  before  Averett  was  killed.  It  was  simply  out 
on    the   commons. 

Defendant    admits    that    he    told    witness,     Andrew 
Johnson,     that    he    would     kill     the     man     who      set 
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the  first  post  to  build  the  fence  in  the  middle 
of  this  street.  Defendant  testified  he  believed  they 
were  coming  there  to  build  this  fence  to  get  a 
chance  to  kill  him,  and  that  he  got  a  shotgun  and 
a  Wim>hQ«)ter  rifle  to  defend  himself  and  family. 
Defendant  claims  he  saw  Mike  Connelly,  one  of  No- 
lan's employes,  go  up  the  hill,  back  o^  Nolan's 
house,  that  morning,  and  heard  two  or  three  pistol 
shots  from  that  direction,  and  that  afterwards  Con- 
nelly joined  the  crowd  in  front  of  his  house.  Con- 
nelly admits  getting  the  pistol,  firing  it  oflf,  and 
being  with  the  crowd  in  the  street.  Defendant  ad- 
mits the  crowd  in  the  street  did  not  threaten  his 
family  nor  do  them  any  harm,  and  that  none  of 
the  crowd  with  Averett  tried  to  kill  him  (defendant); 
that  he  saw  no  such  effort  on  the  paii;  of  anyone. 
Defendant  further  testified  that  Nolan  had  been  sit- 
ting that  morning  on  the  back  veranda  of  his  (No- 
lan's) house,  and  that  if  he  (defendant)  had  seen  him 
at  time  Averett  was  putting  in  post,  he  (defendant) 
would    have   killed    htm. 

Mrs.  Thomas,  a  witness  introduced  by  defendant, 
testified  that  she  went  to  defendant's  house  on  the 
morning  of  the  killing,  and  told  him  he  was  in 
danger,  and  if  he  hurt  or  killed  anybody,  they 
would  kill  him;  that  she  went  there  because  of  de- 
fendant's threats  to  kill;  that  she  had  heard  no  one 
threaten  to  kill  him.  '*!  told  him,"  says  the  wit- 
ness, "if  he  had  any  notion  to  kill  anybody  not 
to   do   it;   that    he   wa^    just   as    liable    to    get    killed 
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as  anyone."  He  said  he  was  justifiable.  When  she 
talked  to  him  and  tried  to  dissuade  him  from  kill- 
ing some  one,  he  replied:  **You  had  as  well  talk 
about   something   else;   my   mind   is   made   up." 

The  defendant  proved  an  excellent  character  for 
truth  and  honesty,  but  we  are  constrained  to  believe, 
from  the  facts  disclosed  in  this  record,  that  the 
killing  was  wholly  unjustifiable,  and  that  the  jury, 
in  finding  him  guilty  of  voluntary  manslaughter  and 
fixing  his  punishment  at  five  years,  have  rendered  a 
very   merciful   and   exceedingly   lenient   verdict. 

We  next  notice  assignments  of  error  upon  the 
charge  of  the  Court.  Counsel  for  defendant,  by 
his  second  request  for  additional  instructions,  sought 
to  have  the  Court  charge  upon  the  subject  of  insane 
delusions.  The  defense  of  insanity  was  not  inter- 
posed on  the  trial,  and  no  evidence  was  submitted 
upon  such  an  issue.  The  defense  solely  relied  on 
was  justifiable  homicide.  Moreover,  the  request  sub- 
mitted on  the  subject  of  insane  delusions  is  not  in 
accord  with  the  standard  prescribed  by  this  Court 
for  determining  responsibility  for  criminal  acts. 
Insanity,  in  order  to  excuse  a  party  for  crime, 
must  be  of  such  a  character  as  to  deprive  the  per- 
son of  his  reason  so  far  as  to  render  him  incapmble 
of  distinguishing  between  right  and  wrong,  or  of 
discerning  good  from  evil.  The  capacity  to  know 
right  from  wrong,  and  to  know  that  the  particular 
act  being  committed  is  wrong,  is  the  rule  recog- 
nized in  this  State  for  testing  criminal  accountability. 
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Wilcox  V.  State,  10  Pickle,  117.  On  the  motion  for 
a  new  trial  affidavits  were  submitted  on  the  subject 
of  defendant's  mental  condition.  The  affidavits,  while 
disclosing  peculiarities  of  temperament,  and  at  times 
eccentricities  of  conduct  on  .tbe  part  of  defendant, 
do  not  undertake  to  show  that  he  was  incapable  of 
distinguishing   between   right  and   wrong. 

Again,  error  is  assigned  upon  the  refusal  of  the 
Circuit  Judge  to  charge  certain  propositions  oh  the 
law  of  self-defense.  The  Court,  in  his  original 
charge,  instructed  the  jury  fully  and  correctly  on 
this  subject.  The  defendant  himself  shows  that  at 
the  time  the  fatal  shot  was  fired  he  was  in  no  dan- 
ger, nor  were  there  any  reasonable  grounds  for  the 
apprehension  of  danger.  There  was  no  occasion  for 
any   fuller   or   more   explicit    instructions    on    the   law 

« 

of   self-defense   than   those    already    submitted    by   the 
Circuit   Judge. 

There  is  no  error  in  the  record,  and  the  judg- 
ment is   affirmed. 
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CoNELLY  V.    Nashville. 
(Nashville.     January   19,   1897.) 

Municipal  Corporations.     Not  liable  for  its  employe's  negligence, 
when. 

A  city  is  not  liable  for  neg^ligence  of  the  driver  of  a  street  sprink- 
ling^ cart  in  colliding^  with  and  over  turnings  a  huggj,  thereby 
injuring  its  occupant.  The  employe  is,  in  such  case,  engaged 
in  the  performance  of  a  governmental,  not  of  a  mere  ministe- 
rial, duty. 

Cases  cited:  Memphis  v.  Kimbrough,  18  Heis.,  134;  Pesterfieldv. 
Vickers,  3  Cold.,  205;  Davis  v.  Knoxville,  90  Tenn.,  599;  17 
Gratt.,  375;  13  R.  L,  454;  62  N.  Y.,  160;  78  Me.,  118;  40  Conn., 
72;  62  N.  H.,  8. 


FROM    DAVIDSON. 


Appeal  in  error  from  Circuit  Court  of  Davidson 
County.      JoHN#  W.  Childress,  J. 

E.  A.  Price   and   J.   W.    Moore   for   Conelly. 

J.  B.  Keeble   for   Nashville. 

Beard.  J.  In  this  cause  the  plaintiffs  seek  to 
recover  damages  for  a  personal  injury  sustained  by 
Mrs.  Conelly,  the  result,  as  is  alleged,  of  the  negli- 
gence of  one  of  the  defendant's  servants.  The  decla- 
ration  avers   that    while    Mrs.   Conelly   was    sitting  ia 
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her  buggy,  which  was  standing  near  the  sidewalk  of 
one  of  the  streets  of  the  city  of  Nashville,  a  driver 
of  a  sprinkling  cart,  engaged  in  the  service  of  the 
city,  negligently  collided  with  the  wheels  of  the  buggy, 
so  that  the  animal  attached  thereto  taking  fright,  in 
his  movements  overturned  the  buggy  and  inflicted  the 
injury   complained   of. 

The  demurrer  to  the  plaintiff^ s  declaration,  pre- 
sented as  an  issue  of  law,  that  the  duty  which  the 
city  was  discharging  at  the  time  of  the  accident  was 
a  public  one,  and  that  the  negligence  of  the  agent, 
in  the  course  of  its  performance,  though  resulting 
in  injury  to  Mrs.  Conelly,  was  not  chargeable  to  the 
city. 

It  is  insisted  the  trial  Judge  was  in  error  in 
sustaining   this   demurrer. 

The  authorities  recognize  the  difference  between 
governmental  duties,  or  those  duties  the  municipality 
owes  the  public,  and  corporate  or  ministerial  duties, 
in  the  discharore  of  which  the  individual  citizen  is 
interested.  For  any  injury  consequent  upon  the  neg- 
ligence of  the  municipal  agent  in  discharging  duties 
of  the  first  class,  the  corporation  is  not  liable,  but 
ft  is  otherwise  as  to  the  result  of  neglect  in  the 
performance   of   duties   of   the   seeond   class. 

It  is  a  difficult  matter,  by  a  definition,  to  dis- 
tinguish these  duties,  and  it  has  been  said  that,  after 
all,  each  case,  as  it  arises,  must  be  largely  determined 
on  its  own  facts.  While  this  is  true  in  a  degree, 
yet  it  is   well   settled   that    there    are    certain    groups 
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of  cases  within  which  cities  are,  and  others  in  which 
they  are  not,  liable  for  the  torts  of  their  agents. 
For  instance,  a  municipal  corporation,  as  is  agreed 
by  a  majority  of  the  Courts,  is  liable  for  injuries 
resulting  from  defective  streets,  this  liability  resting 
upon  the  corporate  obligation  to  build  and  keep  in 
repair  its  highways.  Lrisser  v.  Citi/  of  Memphu. 
It  is  also  liable  for  the  negligence  of  its  agents  in 
those  cases  where  the  municipality  derives  revenue  or 
emoluments — as  in  Memphu  v.  Kimhrough^  12  Heis., 
134,  where  the  city  collected  wharfage  from  steam- 
boats, and  yet  permitted  to  remain  on  the  wharf  an 
iron  casting,  against  which,  while  concealed  by  high 
water,  a   vessel   ran   and   was   wrecked. 

On  the  other  hand,  it  has  been  held  that  no 
action  will  lie  against  a  municipal  corporation  for 
the  torts  of  its  police  officers  or  the  unlawful  re- 
fusal of  its  Becorder  to  accept  bail  \Pesterfidd  v. 
Vickers^  3  Cold.,  205),  or  for  an  injury  resulting  to 
one  prisoner  from  the  assault  of  other  prisoners  con- 
fined in  the  same  calaboose  (DaviH  v.  Knoxville^  6 
Pickle,  599),  or  for  the  loss  of  a  slave  placed  by 
his  master  in  a  city  hospital  to  be  treated  for  small- 
pox, but  who,  through  the  negligence  of  his  attend- 
ants, escaped  and  died  from  exposure  {City  of  Rich- 
mond  V.  Lory  Aden^  17  Gratt.,  375),  or  for  an  in- 
jury to  a  pupil  from  defective  heating  apparatus  in 
a  public  school  (  Wixon  v.  Neioport^  13  R.  I.,  454), 
or  for  the  negligence  of  an  ambulance  driver  {Max- 
imilcan  v.   Neio  Yark,  62  N.  Y.,  160),   or  for  the  dam- 
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age  inflicted  by  a  hook  and  ladder  company  while 
driving  rapidly  along  a  public  street  to  a  fire  {Bur- 
rill  V.  Augusta^  78  Maine,  118),  or  for  neglect  in 
the  matter  of  inspection,  by  an  officer  charged  with 
such  duty  as  to  stationary  steam  boilers,  although  a 
city  ordinance,  under  the  charter,  imposed  a  penalty 
on  any  person  using  such  a  boiler  before  inspection 
{Mead  v.  Netc  Haven ^  40  Conn.,  72),  or  for  an  injury 
to  a  traveler  caused  by  his  horse  taking  fright  at  a 
stream  of  water  thrown  from  a  hydrant  by  firemen 
for  the  purpose  of  testing  its  capacity  [Edgerly  v. 
Concord,  62    N.   H.,   8). 

These  cases  all  rest  on  the  principle  that  the 
municipality,  in  each  one,  at  the  time  of  the  injury 
complained  of,  was  engaged  in  the  discharge  of  a 
governmental  duty,  as  contradistinguished  from  one 
that   is   purely   corporate   or   ministerial. 

The  case  at  bar  falls,  we  think,  clearly  within 
this  class.  The  right  or  power  of  the  corporation 
of  Nashville  to  sprinkle  its  streets  does  not  rest,  as 
was  argued  at  the  bar,  upon  Subsection  9  of  Sec- 
tion 17  of  its  charter,  which  authorizes  the  city  *'to 
make  appropriations  to  open,  alter,  abolish,  widen, 
extend,  .  .  .  clean,  and  keep  in  repair,  streets,"  etc., 
but  rather  upon  Subsection  7  of  Section  17,  which 
provides  that  the  corporate  authorities  may  '*make 
regulations  to  secure  the  general  health  of  the  inhab- 
itants, and   to   prevent   and   remove   nuisances." 

An  ordinance  of  the  city  directing  the  sprinkling 
of   the   streets  in  pursuance  of   this   charter   provision, 
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is  one  that  is  sanitary  in  its  character,  passed  in  view 
of  the  health  and  comfort  of  the  general  public. 
While  engaged  in  doing  work  under  such  an  ordi- 
nance, the  municipality  is  discharging  a  governmeDtal 
duty,  and  is  not  responsible  for  the  carelessness  of 
the  agent  or   agencies   so  employed. 

The  judgment  of  the   lower  Court  is  affirmed. 
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3.  Same.     Waiver. 

Offer  to  pay  an  assessment  constitutes  a  waiver  of  notice  of  its 
making*,  but  not  a  waiver  of  matters  affecting*  its  reg'ularity 
or  legality.     (Po«f,  p.  274.) 

Case  cited:  140  111.,  301. 

4.  Laches.     Not  impuUiblej  wheju 

Laches  cannot  be  imputed  to  a  beneficiary  who  has  delayed,  for 
eight  years,  to  sue  on  a  benefit  certificate,  where  he  is  pro- 
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{Nashville.     January    22,    1898.) 

1.  Life  Insurance.    FvrfeUure. 

To  defeat  an  action  upon  a  certificate  of  a  benevolent  order  on 
account  of  nonpayment  of  assessments,  it  must  be  affirmatively 
and  distinctly  proved  that  the  assessment,  which  the  member 

■ 

failed  to  pay,  was  made  in  exact  accordance  with  the  constitu- 
tion and  laws  of  the  order,  and  no  presumption  will  be  in- 
dulg-ed,  in  such  case,  in  favor  of  the  regularity  or  legality  of 
assessments.     {Post^  pp.  271,  272.) 

Case  cited:  85  Ky.,  1. 

2.  Same.     No  estoppel  to  deny  vaUdUy  of  assessment. 

The  beneficiary  in  a  certificate  of  a  benevolent  order  is  not  es- 
topped to  deny  the  regularity  or  validity  of  an  assessment,  on 
the  nonpayment  of  which  a  forfeiture  is  predicated,  by  aver- 
ring, in  a  suit  upon  the  certificate,  that  the  insured  had,  a 
short  time  before  his  death,  sent  and  offered  to  pay  his  **dues," 
or  what  he  **owed,"  or  what  he  '*  was  rightfully  due,"  to  the 
order.  *'Dues"  does  not  necessarily  include  ** assessments.*^ 
The  member  is  not  *' rightfully  due,"  and  does  not  **owe"  an 
illegul  assessment.     {Post,  pp,  272-275.) 
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tected  by  infancy  from  the  bar  of  the  statute  of  limitations. 
{Po8U  p.  ^5.) 


FROM    DAVIDSON. 


Appeal  from  Chancery  Court  of  Davidson  County. 
H.    H.   Cook,   Ch. 

T.  A.  Street  and  Chambers  &  Zarecor  for 
Stewart. 

NoLEN   &   Slemons   for   Grand   Lodge. 

Beard,  J.  This  suit  was  brought  to  recover  on 
a  certificate  issued  by  the  defendant  order  to  W.  H. 
Stewart,  of  which  complainant  was  the  beneficiary. 
Stewart  died  eight  years  before  the  institution  of  the 
suit,  during  which  period  complainant  was  a  minor. 
There  was  a  decree  in  favor  of  complainant  rendered 
by  the  Chancellor,  which  was  affirmed  by  the  Court 
of  Chancery  Appeals.  On  this  appeal  from  the 
decree  of  this  latter  Court,  the  error  principally  re- 
lied upon  is  that  it  rests  upon  a  theory  necessarily 
inconsistent  with  certain  admissions  of  the  bill  of 
complainant,  which  will  be  hereafter  particularly 
noticed. 

The  bill  alleges  that  the  father  of  complainant, 
Katie,  was  a  member  of  Hermitage  Lodge,  one  of 
the  subordinate  lodges  of  the  defendant  order,  in 
good   standing  at   the  date  of  his  death,   on  December 
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29,  1888,  and  that  he  was  the  holder  of  a  certifi- 
cate theretofore  issued  to  him  as  such  member,  un- 
der its  rules,  by  the  order,  of  which  the  complainant 
was  the  named  beneficiary,  entitling  her  to  receive 
from  the  order  the  sum  of  $2,000,  and  that  this 
sum    had   not   been   paid   to   her. 

The  bill  was  answered  by  the  defendant  order, 
and,  in  this  answer  it  was  admitted  that  W.  H. 
Stewart  was  at  one  time  a  member  of  Hermitaore 
Lodge,  and  that,  as  such,  a  certificate  was  issued 
to  him,  of  which  complainant  was  the  beneficiary, 
but  it  was  denied  that  he  was  a  member  at  the 
date  of  his  death.  On  the  contrary,  it  is  averred 
that  on  October  28,  1888,  about  sixty  days  before 
his  death,  he  became  suspended  for  nonpayment  of 
assessments,    and   was   not   thereafter   reinstated. 

On  these  pleadings  and  the  evidence  adduced,  the 
decrees  of  the  respective  Courts  below  were  rested. 
It  is  apparent  that  upon  the  issues  as  thus  pre- 
sented, it  being  admitted  that  Stewart  was  a  member 
in  good  standing  up  to  a  point  only  sixty  days  be- 
fore his  death,  and,  as  such,  the  holder  of  the  cer- 
tificate sued  on,  of  which  complainant  was  named  as 
beneficiary,  that,  in  order  to  defeat  a  recovery  in 
this  action,  the  burden  was  imposed  on  defendant  of 
making  good  its  averment  that  he  had  forfeited  his 
membership,  so  that  this  certificate  in  favor  of  com- 
plainant was  inoperative;  and  so  the  Court  of  Chan- 
oery   Appeals   held. 

That    Court,    in    its    opinion,    set    out,    tVi    totidera 
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verbiSj  the  rules  of  the  order  with  regard  to  the 
making  of  assesBments,  and  as  to  the  effect  of  non- 
payment by  a  member  of  an  assessment  charged 
against  him.  Without  embodying  here  these  rules 
literally,  it  is  sufficient  to  say  they  provide  that 
whenever  the  beneficiary  fund  of  the  grand  lodge 
treasury  is  reduced  below  $2,000,  or  where  by  de- 
lays, etc.,  this  fund  by  the  payment  of  death  claims 
will  drop  bfelow  that  figure,  then  it  becomes  the 
duty  of  the  grand  recorder  to  call  upon  the  subor- 
dinate lodges  to  forward  the  beneficiary  fund  in  their 
respective  treasuries,  and  at  the  time  of  making  such 
call,  to  make  one  assessment  of  one  dollar  upon  each 
member  of  the  order  who  became  such  previous  to 
the  date  of  the  death  upon  which  the  assessment  is 
made.  Every  call  made  on  the  subordinate  lodges 
shall  be  dated  on  the  fireit  day  of  the  month;  shall 
contain  a  list  of  all  deaths  occurring  since  the  last 
call  was  made,  and  shall,  in  every  case,  receive  the 
approval  of  the  grand  lodge  finance  committee,  and 
a  compliance  with  these  conditions  ^<  constitute  the 
making  of  an  assessment.''  These  rules  also  pro- 
vide that  notice  of  such  assessment  is  to  be  given, 
personally  or  by  mail,  to  each  member,  by  the  eighth 
of  the  month,  and  in  the  event  of  nonpayment  of 
such  assessment  by  the  twenty-eighth,  the  member 
is,  ipso  faoto,  suspended  from  all  rights  and  benefits 
in  the  order,  and  can  only  be  reinstated  by  com- 
plying with  certain  requisitions,  which  need  not, 
in   the   condition   of   this   record,    be   set   out. 
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It  is  true  that  the  Court  of  Chancery  Appeals 
find,  as  a  fact,  that  the  financier  of  Hermitage 
Lodge,  in  November,  1888,  mailed  a  notice  to  Mr. 
Stewart  informing  him  that  he  was  suspended  from 
membership  in  his  lodge,  but  it  is  equally  true  that 
that  Court  fails  to  find  that  assessments  were  made 
upon  which  such  suspension  could  be  legally  predicated. 
On  this  vital  point  that  Court  says:  **We  find  no 
direct  evidence  in  the  record  on  the  subject  of 
whether  these  assessments  were  regularly  called  for 
by   the   Grand   Lodge;     .     .  that   assessments   had 

been  called  for  is  inferable,  but  how  made,  and  how 
many,    does   not  appear. '' 

It  is  well  settled  that  assessments  in  these  bene- 
ficiary orders  or  societies  must  be  made  in  exact 
a<;cordance  with  their  laws,  and  that  provisions  for 
forfeiture  of  membership  by  reason  of  nonpayment 
of  assessments  are  strictly  construed  against  the  com- 
pany. The  member  of  such  a  society  <'is,  as  such, 
subject  to  liabilities  and  entitled '  to  privileges.  His 
corporate  rights  may  be  subject  to  the  control  of 
the  corporation,  but  his  rights  as  a  party  assessed 
rest  on  the  contract  which  is  found  in  the  consti- 
tution, rules  and  regulations  of  the  order.  The 
officers  of  such  society  or  order  have  no 
right  to  make  an  assessment  on  a  different  basis 
than  that  prescribed  in  its  laws.  And  the  members 
of  such  societies  and  their  beneficiaries  have  the  right 
to  rely  upon  the  observance  by  the  company  of  the 
requirements   of   its   constitution   and   by-laws.       Bacon 
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on  Ben.  Soc,  Vol.  II. ,  Sec.  377.  And  *'no  pre- 
sumption can  arise  in  favor  of  the  regularity  or 
legality  of  its  assessments.'^  Muttial  Aid  Soc.  v. 
Hdbicm^  85  Ky.,  1.  In  the  present  case,  the  actual 
or  threatened  reduction  of  the  beneficiary  fund  in 
the  treasury  of  the  Grand  Lodge  below  the  sum  of 
$2,000;  the  call  of  the  Grand  Recorder  upon  the 
subordinate  lodge  to  send  forward  the  beneficiary 
fund  in  their  respective  treasuries,  accompanied  by  a 
charge  of  one  dollar  against  each  member  of  the 
different  lodges  who  became  such  prior  to  the  date 
of  the  death  with  regard  to  which  the  assessment  is 
made,  after  the  approval  of  the  grand  lodge  com- 
mittee of  finance,  are  the  essential  elements  of  a 
valid  assessment.  Mut,  Aid  Soc.  v.  Helhurn^  supra. 
Suspension  depending  upon  an  assessment  validly 
made,  and  the  record  failing  to  show  whether  the 
assessments  for  the  nonpayment  of  which  the  de- 
fendant order  insists  that  Stewart  had  forfeited  his 
rights  as  a  member,  were  regularly  made,  or  that 
he  belonged  to  that  class  against  whom  they  could 
be  made,  it  follows,  as  a  matter  of  law,  that  the 
defendant,  other  matters  out  of  the  way,  cannot  suc- 
cessfully  resist  the  claim   of   complainant. 

The  question  then  recurs  on  the  assignment  of 
error  of  the  defendant.  Was  the  complainant  pre- 
cluded by  the  allegations  of  her  bill  from  relying 
on  this  legal  principle?  The  argument  of  defendant, 
in  maintaining  that  she  is,  rests  upon  what  is  claimed 
as  the    necessary    implication    from    an    averment    by 


DECEMBER  TERM,  1897.  273 


Stewart  v.  Grand   Lodge. 


complainant  of  a  payment  made  to  Hume,  the  finan- 
cial  officer  of  Hermitage  Lodge,  by  a  representative 
of  W.  H.  Stewart,  of  a  certain  sum,  a  short  time 
before   the   death   of   the   latter. 

The  averment  of  the  bill  on  which  this  contention 
rests  is  as  follows:  *'It  was  .  .  .  his  [Stewart's] 
custom  to  send  his  dues  by  some  one  else  rather  than 
to  carry  them  in  person.  A  short  while  before  his 
death,  Mr.  Stewart  sent  what  he  owed  the  Her- 
mitage Lodge  to  Mr.  J.  K.  Hume,  who  was  the 
proper  officer  to  receive  the  same.  Mr.  Hume  ac- 
cepted the  money,  and  gave  Mr.  Witherspoon,  the 
bearer,  a  receipt  therefor.  Shortly  after  this,  Mr. 
Hume  called  at  the  residence  of  Mr.  Stewart  and 
told  Mrs.  Stewart  that  there  was  a  mistake  about 
the  receipt;  that  Mr.  Stewart  could  not  make  a  valid 
payment  of  his  dues  without  coming  to  the  lodge  in 
person.  Mrs.  Stewart,  supposing  that  such  would 
be  necessary,  had  the  receipt  returned  to  Mr.  Hume, 
and  accepted  the  money  that  had  been  paid  to  Mr. 
Hume.  The  complainant,  therefore,  charges  that  the 
payment  originally  made,  and  which  was  receipted 
for,  was  a  valid  and  binding  payment  of  all  money 
rightfully  due  to  the  Hermitage  Lodge,  and  she 
further  charges  that  the  return  of  the  receipt  did 
not  affect  complainant's  right  to  recover  in  this  suit. 
The  complainant  charges  that  her  right  to  recover  is 
full,  perfect,  and  complete,  and  that  defendant,  by  a 
payment  once  accepted,  is  estopped  from  denying  this 
claim." 

16  P— 18 
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It  is  insisted  that  when  complainant^ s  father,  W. 
H.  Stewart,  paid  the  money  to  Hume,  that  there 
was  an  admission  by  him,  rendering  unnecessary  any 
evidence  in  that  regard,  that  the  assessments  were 
validly  made,  and  that  Stewart  had  notice  they  were 
due. 

We  think,  if  the  bill  had  averred  that  Mr.  Stew- 
art had  sent  his  agent  to  pay  the  assessments  for 
the  nonpayment  of  which  the  defendant  predicates  its 
right  to  maintain  forfeiture,  that  this  would  have 
been  at  least  a  waiver  of  any  defect  or  irregularity 
in  the  matter  of  notice  of  the  assessment  required 
by  the  rules.  Hansar  v.  Supreme  Lodge^  140  HI., 
301.  But  it  is  not  the  want  of  notice,  but  the  lack 
of  proof  of  a  legal  assessment  in  the  way  of  its 
maintaining  this  defense,  and  the  averment  in  the  bill 
fails  to   supply   this   fatal   defect. 

By  reference  to  the  clause  of  the  bill  already  set 
out,  it  will  be  seen  that  it  is  "  dues "  to  his  order 
which  Mr.  Stewart  was  in  the  habit  of  sending  by 
others  to  the  proper  officer  of  his  lodge,  and  that 
on  the  occasion  in  question,  the  money  intrusted  to 
his  friend  was  to  pay  what  he  '*owed"  to  his 
order,  and  that  it  was  sent  by  this  agent  to  pay 
all  that  was  ''rightfully  due  to  the  Hermitage 
Lodge. '^  Thus  it  appears  that  the  paragraph  on 
which  the  defendant  seeks  to  rest  its  estoppel,  in 
pleading,  on  complainant,  does  not,  by  its  terms,  in- 
clude ''assessments;"  for  "dues,"  in  such  associa- 
tions,   are    clearly   distinguished    from    "assessments." 
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But,  further,  even  if  it  should  be  conceded  that  the 
term,  **dues,"  was  broad  enough  to  cover  '^assess- 
ments," yet,  the  effect  of  the  word  would  still  be 
limited  by  the  context,  to  wit:  "Mr.  Stewart  sent 
what  he  owed,"  and  directed  his  agent  to  pay  what 
was  <  <  rightfully  due, '  ^  etc.  So,  if  the  assessments 
were  not  validly  made,  then  Mr.  Stewart  was  under 
no  legal  obligation  to  pay  them,  and  his  agent,  under 
the  commission  given  to  him,  had  no  right  to  ap- 
propriate the  money  to  their  payment,  and  no  impli- 
cation, from  such  payment,  can  arise  against  com- 
plainant. 

Again,  it  is  insisted  that  complainant^ &  claim  is 
stale,  and,  therefore,  it  should  be  repelled.  To  this, 
it  is  a  sufficient  answer  to  say,  that  upon  the  death 
of  W.  H.  Stewart,  a  member  in  good  standing  with 
defendant  order,  it  became  the  debtor  of  complainant 
in  the  amount  of  the  beneficial  certificate,  and  that 
nothing  short  of  the  statute  of  limitations  could  bar 
her,  and  this  statute  has  not  run  because  of  the 
continued   minority   of   complainant. 

The  decree  of  the  Court  of  Chancery  Appeals  is 
affirme<l. 
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ScHARDT  V.   Schardt. 
(NdnhviUe,      January   25,    1898.) 

1.  Life  Insurance.     Surrender  and  renewal  of  policies. 

Doctrine  reatfirmed  that  a  person  insured  in  a  benevolent  order 
may  change  the  beneficiary  in  his  certificate,  surrender  one 
certificate  and  take  out  another,  and  make  such  other  changes 
as  he  may  wish,  whenever  and  in  whatever  manner  he  may 
desire,  within  the  rules  of  the  order.     {Post,  p.  279.) 

Case  cited  and  approved:  Sofge  v.  Knights  of  Honor,  98  Tenn. ,  44€. 

2.  Same.     Fonnalities  of  surrender  of  certificate. 

Formalities  as  to  surrender  of  certificate  and  issuance  of  re- 
newal certificate  prescribed  by  the  by-laws  of  a  benevolent 
order,  are  designed  for  the  protection  of  the  order,  and,  if 
waived  by  the  order,  their  nonobs^rvance  is  not  available  to 
others.     {Post,  pp.  279,  280.) 

Cases  cited:  84  Iowa,  383  (S.  C,  15  L.  R.  A.,  114);  81  Iowa,  300; 
86  Ky.,  5;  146  Mass.,  386;  40  Kan.,  571;  4  L.  R.  A.,  382. 

3.  Same.     Certificate  cannot  be  disposed  of  by  will. 

A  member  of  a  benevolent  order  cannot,  directly  or  indirectly, 
dispose  of  his  certificate  by  will  so  as  to  defeat  or  affect  the 
rights  of  the  beneficiaries  named  therein.     {Post,  pp.  280,  281.) 


FROM     DAVIDSON. 


Appeal   from   Chancery   Court  of   Davidson   County. 
H.    H.    Cook,    Ch. 

John    Ruhm   &   Son   for   Complainant. 
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Wilkin  &  Chambbrlin,  Stokes  &  Stokes,  H. 
M.    Meeks,    and   E.    L.    Gregory   for   Defendants. 

Wilkes,  J.  This  is  a  contest  between  the  widow 
and  children  of  Henry  Schardt,  deceased,  over  the 
proceeds  of  a  certain  insurance  policy  in  the  Knights 
of  Honor,  of  which  order  Henry  Schardt  died  a 
member. 

The  deceased  first  took  out  a  policy  in  the  order, 
October  25,  1881,  for  the  benefit  of  his  first  wife, 
Magdalena"^  She  subsequently  died  and  the  assured 
remarried,  and  on  April  12,  1888,  he  surrendered 
the  first  policy  and  took  out  another  in  favor  of 
his  second  wife,  Wilheimine  Louise.  Subsequently, 
and  only  a  short  time  before  he  died,  he  surren- 
dered this  certificate  ^nd  took  out  another,  on  April 
8,  1896,  in  which  his  children,  the  defendants  in 
this  case,  were  named  as  beneficiaries.  The  present 
bill  is  filed  by  the  widow,  beneficiary  under  the 
second  policy,  against  the  children,  beneficiaries  under 
the  third  or  last  policy,  to  enjoin  the  payment  of 
the  benefit  to  them,  as  the  last  policy  provides. 
The  Chancellor,  on  final  hearing,  refused  the  relief 
prayed,  and  dismissed  the  bill,  and,  on  appeal,  the 
Court  of  Chancery  Appeals  has  affirmed  the  decree  of 
the  Chancellor,  and  the  complainants  have  appealed  to 
this    Court. 

While  the  relief  prayed  for  in  the  original  bill  was 
predicated  on  several  different  grounds,  only  one  is 
insisted    upon    in    this    Court,    and    that    is,     in    sub- 
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stance,  that  the  second  policy  was  surrendered  and 
the  third  policy  issued  in  a  mode  not  in  conformity 
with  the  rules  and  by-laws  of  the  order,  and,  hence, 
the  substitution  of  the  third  for  the  second  policy 
was  irregular,  unauthorized,  and  conferred  no  rights 
upon  the  children,  but  left  the  widow  entitled  to  the 
proceeds  of  the  insurance  as  the  second  policy  pro- 
vided. The  objection  to  the  manner  in  which  the  sur- 
render of  the  second  and  the  issuance  of  the  third 
policy  was  made,  is  that  the  surrender  certificate, 
authorizing  the  former  to  be  delivered  and  the  latter 
to  issue  was  not  signed  in  the  presence  of  the  re- 
porter of  the  lodge,  though  it  was  attested  by  him 
upon  information  he  received  from  the  dictator,  in 
whose  presence  it  was  signed;  nor  was  the  accept- 
ance and  delivery  and  the  witnessing  of  the  same 
made  in  the  presence  of  the  reporter,  as  the  by-laws 
contemplate.  Several  sections  of  the  by-laws  and 
rules  of  the  order  are  referred  to  as  requiring  these 
formalities  to  be  observed,  but  in  the  view  we  take 
of  the  case,  it  is  not  necessary  to  set  them  out  in 
detail. 

The  Court  of  Chancery  Appeals  was  of  opinion 
that  the  word,  '  *  attest, ' '  as  used  in  these  sections, 
is  not  confined  to  its  ordinarj'^  meaning,  of  witness- 
ing, but  means  to  certify,  and  that,  in  order  to 
make  such  certificate  or  attestation,  it  was  not  im- 
peratively necessary  that  the  signature  be  made  in 
the  actual  presence  of  the  reporter,  the  object  being 
simply    to   certify    to    the    supreme    officers    the    gen- 
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uineness  of  the  certificate  and  its  execation.  Citing 
Ivin  Coke  v.  Grand  Lodge j  84  Iowa,  383;  15  L. 
R.  A.,  114;  IlerscKel  V.  Clarke,  81  Iowa,  200;  3 
Am.    &   Eng.    Enc.    L.,    997. 

We  think  we  need  not  pass  upon  the  correctness 
of  this  view  in  this  case,  as  there  are  other  fea- 
tures which  are  controlling.  It  is  not  denied,  and, 
in  this  case,  is  not  disputed,  but  that  a  person  in- 
sured in  this  or  similar  beneficial  orders  may  chat^ge 
the  beneficiary  in  his  policy,  surrender  one  policy 
'  and  take  out  another,  and  make  such  other  change 
as  he  may  wish,  whenever  and  in  whatever  manner 
he  may  desire,  within  the  rules  of  the  asso- 
ciation, this  is  too  well  established  to  be  con- 
troverted. Sofge  V.  Knights,  of  Honor,  98  Tenn., 
446. 

There  is  no  question  made  in  this  case  but  that 
the  assured  did  intend  to  cancel  the  second  and  take 
out  the  third  policy,  and  that  he  did  all  that  he 
was  informed  by  the  officers  of  the  lodge  was  nec- 
essary to  be  done  to  eflFect  this  purpose.  There  is 
no  question  made  that  he  did  not  execute  the  cer- 
tificate, and  there  is  no  doubt  but  that  the  assured 
intended  his  children  should  have  the  benefit  under 
his  policy,  and  that  his  widow  should  not,  and  that 
the  policy  for  her  benefit  was  canceled.  The  pro- 
visions as  to  how  this  should  be  efifected  are  designed 
for  the  protection  of  the  order,  so  that  it  may  not 
be  imposed  upon  and  involved  in  contentions  be- 
tween  contrary   claimants.      It    is    competent    for   the 
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order  to  waive  these  requirements,  and  its  failure  to 
rely  upon  them  is  a  waiver.  Bacon's  Benefit  Socie- 
ties, Vol.  I.,  Sees.  308,  628,  629;  Manning  v.  An- 
dent  Order  of  United  Workmsn^  86  Ky.,  5  S.  W., 
Rep.,  385;  Marsh  v.  Sup,  Council^  4  L.  R.  A., 
382;  Hinge  v.  New  England  Mutual  Aid  Society^ 
146  Mass.,  286;  Titsworth  v.  Titmoorth,  40  Kan., 
571. 

There  is  no  contention  in  this  case  on  behalf  of 
the  order.  It  makes  no  objection  to  anything  that 
has  been  done  in  regard  to  the  policies.  .  It  has^ 
paid  the  money  into  Court,  to  be  disposed  of  as  the 
Court  may  see  proper  under  the  facts,  and  it  stands 
indifferent   between   the    parties. 

•  It  is  evident  the  complainant  cannot  recover  under 
the  third  policy,  as  she  is  not  provided  for  in  it. 
She  cannot  recover  under  the  second,  for  that  is 
canceled  and  delivered  up,  and  was  not  kept  alive 
and  in  force  at  the  death  of  the  assured.  It  is 
said  tha^  the  policy  was  at  one  time  recognized  as 
given  to  complainant  by  the  will  of  the  assured,  and 
such  is  the  case,  but  the  policy  did  not  and  could 
not  pass  by  the  will  but  only  according  to  its  terms 
and  provisions.  It  is  also  said  that  the  widow  was, 
by  the  will,  given  a  share  in  the  personal  property 
of  her  husband,  but  that  there  proved  to  be  no 
personal  property,  and  her  expectations  in  this  direc- 
tion  were   defeated. 

Other   circumstances   are    adverted   to,    and   the   ar- 
gument  is   made   that   out   of   all    these,    equities   have 
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arisen  between  the  widow  and  children  which  should 
operate  to  give  her  the  proceeds  of  the  insurance, 
or  a  share  therein,  and  the  language  of  this  Court 
in  Fhher  v.  Fisher  is  referred  to  as  authorizing  this 
view.  But  there  is  a  misconception  of  what  was 
said  in  the  Fisher  case.  The  equities  there  referred 
to,  which  might  arise  between  parties  inter  sesey  so 
as  to  require  or  sanction  an  adjustment  between  par- 
ties in  the  proceeds  of  such  insurance,  are  equities 
arising  out  of  the  policy  itself,  the  manner  in  which 
the  premiums  were  paid,  and  the  agreements  of  the 
parties  in  regard  to  the  proceeds  of  the  policies,  and 
not  equities  arising  out  of  the  division  of  the  other 
estate  or  funds  of  the  deceased,  and  the  same  may 
be   said   of   other   cases   referred   to   by   counsel. 

We    can    see    no    error    in    the    conclusion   of  the 
Court    of    Chancery    Appeals,    and    its    decree    is    af 
firmed. 


%' 
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Vaughn  v.  Vaughn. 

{Nashville.      January    29,   1898.) 

1.  MoBTGAess  AND  Debdb  OF  Tbust.    Effect  of  satUfaction. 

Upon  satisfaction  of  the  mortgage  debt,  the  legal  title  to  the 
land  covered  thereby  reverts  eo  instanti  to  the  mortgagor,  if 
living,  or  to  his  heirs,  if  he  is  dead,  and  becomes  invested  by 
mere  operation  of  law,  and  without  reconveyance,  in  him  or 
them.     (Post,  pp.  284,  285.) 

Cases  cited  and  approved:  Carter  v.  Taylor,  3  Head,  30;  Nichols 
V.  Cabe,  3  Head,  93;  Ferguson  v.  Coward,  12  Heis.,  572;  Leech 
V.  Hillsman,  8  Lea,  747;  Bridges  v.  Cooper,  98  Tenn.,  381. 

2.  Same.     Parol  sale  of  land. 

A  parol  agreement  by  a  mortgagor  that  another  shall  have  the 
mortgaged  premises  in  consideration  of  his  paying  the  mort- 
gage debt,  is,  in  legal  effect,  a  sale  of  the  property,  and  void- 
able at  the  election  of  either  the  vendor  or  the  vendee  or  their 
heirs.     {Post,  p.  285.) 

Cases  cited  and  Approved:  Brakefield  v.  Anderson,  87  Tenn.,  206: 
Phillips  V.  Kimmons,  94  Tenn.,  562. 

3.  Pabol  Sale  of  Land.    Disaffirmance. 

Bringing  suit  for  the  land  is  an  effective  exercise  by  the  vendor's 
heirs  of  their  right  to  disaffirm  and  rescind  a  parol  sale.  {Post, 
p.  285.) 

4.  Same.     Vendee's  rights  upon  7^escls»lon. 

Upon  the  repudiation  of  a  parol  sale  of  land  by  the  vendor  or  his 
heirs,  the  vendee  is  entitled  to  recover,  and  to  have  a  lien  de- 
clared and  enforced  against  the  land  for  the  purchase  money 
paid,  with  interest.     {Post,  p.  285.) 

Cases  cited  and  approved:  Pipkin  v.  James,  1  Hum.,  325;  Crippin 
V.  Bearden,  5  Hum.,  129;  Sheid  v.  Stamps,  2  Sneed,  175;  Win- 
ters V.  Elliott,  1  Lea,  676;  Smoot  x>.  Smoot,  12  Lea,  274;  Sneed 
V.  Bradley,  4  Sneed,  300;  Hilton  v.  Duncan,  1  Cold.,  314. 
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5.  HuBBAND  AND  WiFE.     Contracts  between. 

Persons  living  together  in  an  unlawful  and  bigamous  relation  are 
not  husband  and  wife,  though  representing  themselves  to  be 
such,  in  such  sense  as  to  render  them  incapable  of  contracting 
with  each  other.     (Poat,  p.  28S. ) 


FROM     DAVIDSON. 


Appeal  from  Chancery  Court  of  Davidson  County. 
H.  H.  Cook,  Ch. 

J.   P.  Atkinson   for   Emanuel   Vaughn. 

Allen  &   McCarn   for   Myra   Vaughn. 

Caldwell,  J.  This  is  an  ejectment  suit  in  chan- 
cery. Joshua  Vaughn,  a  negro,  owned  the  real 
estate  in  question,  and  occupied  it  as  a  home  with 
the  defendant,  Myra  Vaughn,  an  unlawful  and  big- 
amous wife.  He  mortgaged  the  property  to  a  build- 
ing and  loan  association  for  borrowed  money.  After 
some  inconsiderable  payments  he  made  default,  and 
the  mortgagee  advertised  the  premises  for  sale. 
Joshua  thereupon  said  to  Myra  that  he  would  pay 
no  more  on  the  mortgage  debt,  but  that  she  might 
have  the  property  as  her  own  if  she  would  pay  the 
debt  and.  prevent  a  sale.  This  she  agreed  to  do, 
and  promptly  went  about  it.  From  time  to  time 
she  made  payments  as  she  could  earn  the  money. 
While  he  lived  she  discharged  most  of   the  debt,   and 
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after  his  death  she  paid  the  balance.  The  agree- 
ment between  them  was  verbal  when  made,  and  was 
never  reduced  to  writing.  After  the  mortgage  had 
been  satisfied  and  discharged,  in  the  manner  stated, 
the  children  of  Joshua  by  his  first  and  lawful  wife 
brought  this  action,  as  his  heirs  at  law,  to  recover 
the  property  from  Myra,  the  unlawful  and  bigamous 
wife.  Answering  the  bill,  she  set  up  her  agreement 
with  Joshua,  and  the  payment  of  the  mortgage  debt 
by  her,  and  upon  those  facts  denied  the  right  of 
complainants  to  dispossess  her.  She  filed  her  answer 
as  a  cross  bill,  and  sought  thereby  to  protect  her 
possession  as  owner,  and,  if  that  could  not  be  done, 
to  have  a  lien  declared  upon  the  property  for  the 
amount  she  had  paid  to  disincumber  it.  The  Chan- 
cellor adjudged  the  complainants  entitled  to  the  relief 
sought  by  them,  subject  to  a  lien  on  the  premises 
for  the  outlay  made  by  the  defendant.  On  appeal 
of  the  complainants  the  Court  of  Chancery  Appeals 
reversed  so  much  of  that  decree  as  allowed  reim- 
bursement  to   the   defendant. 

Without  discussing,  or  even  stating,  the  grounds 
upon  which  the  respective  Courts  rested  their  adverse 
decrees,  we  will  brieflv  state  our  conclusions  from 
the   record,    as   already   recited: 

1.  Upon  the  satisfaction  of  a  mortgage  debt  the 
legal  title  to  the  land  covered  reverts,  eo  ifistntiti,  and 
becomes  revested  in  the  mortgagor  by  operation  of 
law  {Carter  v.  Taylor^  3  Head,  30;  Nichoh  v.  Cah^^ 
3    Head,    92;    Furguaon    v.    Coward^     12    Heis.,    572; 


DECEMBER  TERM,   1897.  285 


Vaughn  v.   Vaughn. 


Zeech  v.  HilUinari^  8  Lea,  747;  Bridges  v.  Cooper ^ 
98  Tenn.,  381);  and,  if  the  satisfaction  occurs  after 
the  death  of  the  mortgagor,  as  in  this  case,  that 
title  passes  to  his  heirs  at  law.  From  which  it 
follows  that  these  complainants  have  the  legal  title 
to  the  premises  here  involved,  and  are  entitled  to 
maintain   this   suit^    nothing   else   appearing. 

2.  The  agreement  between  Joshua  and  Myra 
Vaughn  was,  in  effect,  a  sale  of  the  property,  and, 
being  in  parol,  the  sale  was  voidable  at  the  election 
of  vendor  or  vendee.  Brakefield  v.  Anderson^  87 
Tenn.,    206;    Philli/ps    v.    Kimmons^    94    Tenn.,     562. 

3.  It  is  voidable,  after  the  death  of  the  vendor,  at 
the  election  of  his  heirs,  and  this  suit  by  them  to 
recover  possession  of  the  land  is  an  effective  exer- 
cise  of  their  right  to  disaffirm  and  rescind,  with  all 
the   legal    consequences   flowing   therefrom. 

4.  The  sale  having  been  repudiated,  the  vendee  is 
entitled  to  reimbursement  of  purchase  money  paid, 
with  interest  {P!pk!n  v.  Janu^n^  1  Hum.,  325;  Crip- 
pen  v.  Bearden^  5  Hum.,  129;  Sheid  v.  Stamps^  2 
Sneed,  175;  Winters  v.  Elliott^  1  Lea,  676;  Smoot 
V.  Smooth  12  Lea,  274),  and  to  have  a  lien  declared 
on  the  land  as  security  therefor.  Sneed  v.  Brad- 
ley^  4  Sneed,    300;    Hilton   v.   Ihincan^   1   Cold.,   314. 

The  payments  made  by  Myra  in  satisfaction  of  the 
mortgage  debt  were,  as  between  Joshua  and  herself 
(the  vendor  and  vendee),  payments  of  so  much  pur- 
chase money.  These  amounted,  in  the  aggregate,  to 
f307. 
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5.  It  cannot  be  truly  said  that  the  agreement  of 
sale  and  purchase  was  void  because  a  contract  between 
husband  and  wife,  for  such  was  not  their  true  re- 
lation. Though  living  together,  they  were  not  hus- 
band and  wife  in  any  legal  sense.  For  the  same 
reasons  her  earnings  were  her  own,  and  she  had  the 
legal  right  to  do  with  them  what  she  might  choose 
without  his  consent.  In  fact,  however,  he  agreed  to 
the   use   she   made   of   them. 

6.  The  Court  of  Chancery  Appeals  seems  to  have 
found  the  amount  of  rents  chargeable  to  the  defend- 
ant the  same  as  the  amount  of  taxes  paid  by  her, 
and  for  that  reason  properly  neutralized  one  with 
the  other.  No  improvements  were  shown,  and  no 
claim    on   that  account   was   made. 

7.  There  is  another  matter  that  should  be  men- 
tioned. Joshua  died  a  very  poor  man.  After  hiR 
death,  Myra  paid  his  medical  bills  and  funeral  ex- 
penses, in  amount,  $55,  from  her  own  means.  Both 
Courts,  by  consent  of  complainants,  adjudged  that 
sum   a   charge   on   the   land   in    her   favor. 

8.  This  sum,  and  that  paid  in  discharge  of  the 
mortgage,  with  their  interest  up  to  the  date  of  the 
Chancellor's   decree,   made   an   aggregate   of   $430. 

For  this  aggregate  and  its  interest  since  that  time, 
she  is  entitled  to  a  lien  on  th^  land.  Modify  and 
affirm. 
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Harris  v.  State. 

{Nashville.      February    2,    1898.) 

1.  Grand  Jubt.    Selected  afid  appointed  by  Jtulge,  when  and  how. 

Under  the  statute  authorizing  the  Judfi^e  of  the  Criminal  Court  of 
Davidson  County  to  appoint  grand  and  petit  juries  for  his 
Court,  it  is  competent  for  him  to  designate  by  name  thirteen 
qualified  persons  to  serve  as  a  grand  jury,  or  to  designate  a 
larger  panel,  and  from  it  select  the  required  number  of  thir- 
teen.    (Post,  p.  289.) 

Act  construed:  Acts  1853-54,  Ch.  13. 

Case  cited  and  approved:  Turner  v.  State,  89  Tenn.,  558. 

2.  Special  Judge.     Competent  to  try  capital  case, 

A  special  Judge  selected  by  the  members  of  the  bar,  at  an  elec- 
tion held  by  the  Clerk  in  conformity  to  the  statutes,  to  preside 
in  the  absence  of  the  special  Judge,  may  try  and  dispose  of 
criminal,  including  capital,  as  well  as  civil  cases.  (Post,  pp, 
289-29i.) 

Code  construed:  |  5730  (S.);  {  3930  (M.  &  V.);  J  4695  (T.  &  S.). 

Cases  cited  and  approved:  Ligan  u  State,  3  Heis.,  159;  Hallibur- 
ton V.  Brooks,  7  Baz.,  320;  Hundhausen  v.  Insurance  Co.,  5 
Heis.,  705;  Brewer  v.  State,  6  Lea,  J 99. 

« 

3.  Same.    Deputy  Clerk  may  hold  elect/Um  for. 

A  deputy  Clerk  is  authorized  to  hold  an  election  for  a  special 
Judge  of  his  Court.     (Post,  PP-  290,  291.) 

Code  construed:  {{409,  410,  4050  (S.);  {{  375,  376,  3155  (M.  A  V.); 
{{333,  334,  2314  (T.  &  S.). 

Case  cited  and  approved:  Martin  v.  Porter,  4  Heis.,  413. 

4.  Indictment.     Signed  and  sent  by  district  attorney  pro  tern,  valid. 

An  indictment  signed  and  sent  by  a  duly  appointed  pro  tern,  dis- 
trict attorney  is  valid.     (Post,  pp.  291,  292.) 

Code  construed:  {{  5769,  5770  (S.);  {{  4733,  4734  (M.  &  V.);  {{  3962, 
3963  (T.  &  S.) 

Case  cited  and  approved:  Turner  v.  State,  89  Tenn.,  555. 
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5.  Cbiminal  Pbacticb.    Proceeding  condv4)ted  by  special  or  deputy 

officers  valid. 

That  the  proceedings  in  a  criminal  case  are  conducted  by  special 
or  deputy  officers  constitutes  no  objection  to  their  regularity 
or  validity,  if  such  officers  are  authorized  by  law  and  appointed 
in  conformity  to  law.     {Post,  PP-  291,  292. ) 

6.  Same.     OlxJectUms  come  too  late,  wlieri. 

Objection  that  a  criminal  trial  was  conducted  by  special  or  dep- 
uty officers,  if  available  at  all,  comes  too  late  when  made  for 
the  first  time  in  this  Court.     {Post,  p,  292.) 

Cases  cited  and  approved:  State  v.  Cole,  9  Hum.,  628;  McTigue 
i;.  State,  4  Bax.,  314;  Wallace  v.  State,  2  Lea,  31;  State  t?.  Dines, 
10  Hum.,  512;  Turner  v.  State,  89  Tenn.,  559. 

7.  Verdict.     For  inurdei'  in  first  degree  sustxiined. 

Verdict  for  murder  in  first  degree,  with  death  sentence,  is  sus- 
tained upon  the  facts  set  out  in  the  opinion.    {Post,  pp,  292-294.) 


FROM     DAVIDSON. 


Appeal    in   error  from  Criminal  Court   of   Davidson 
County.     J.  M.  Anderson,  J. 

Attorney-general   Pickle   for   the   State. 

W.    H.    Washington   for   Harris. 

Wilkes,     J.      Dan     Harris     is    convicted    of    the 
murder  of  Lizzie  Edmundson  and  sentenced  to   death, 

Ik 

and  has  appealed.  Able  counsel  has  been  appointed 
to  represent  him  in  this  Court,  and  he  has,  after 
examining  the  record,  presented  to  the  Court  certain 
matters,    which   it   is  insisted   are    defects   in    the   pro- 
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ceedings  of  the  Court  below.  It  appears  that  the 
jurors  selected  for  the  May  term,  1896,  were  ap- 
pointed and  designated  by  the  Judge  of  the  Crim- 
inal Court.  Out  of  the  panel,  the  Judge  selected 
and  appointed  the  grand  jury,  and  it  is  objected 
that  this  was  irregular  and  vitiated  the  proceedings. 
The  Acts  of  1853-54,  Ch.  13,  which  created  the 
Criminal  Court  of  Davidson  County,  provides  in  Sec- 
tion 5,  that  the  Judge  of  the  Court  shall,  from  time 
to  time;  appoint  a  grand  jury  and  two  petit  juries 
to  attend  its  regular  and  special  terms.  Under  this 
statute,  it  was  entirely  competent  for  the  Judge  of 
the  Criminal  Court  of  Davidson  County  to  designate, 
by  name,  thirteen  qualified  persons  to  serve  as  a 
grand  jury,  or  he  could  designate  a  larger  panel, 
and  from  them  select  the  required  number  of  thir- 
teen.     Tiirne?   v.    Tfie    State^    5    Pickle,    558. 

There  was  no  error  in  this  feature  of  the  trial. 
It  appeara  that  when  the  indictment  was  found  the 
regular  Judge,  Hon.  J.  M.  Anderson,  was  not  in 
attendance  at  Court.  The  cause  of  his  absence  is 
not  stated.  It  further  appears  that  the  Deputy  Clerk 
caused  an  election  to  be  held  for  a  special  Judge  to 
hold  Court,  under  §  5730  (Shannon^s  Code),  when 
Hon.  Matt  W.  Allen  was  elected  to  act  in  the 
absence  of  the  regular  Judge,  and  the  indictment 
was  found  and  returned  into  open  Court.  This  indict- 
ment was  prepared  by  E.  S.  Ashcraft,  Attorney - 
general  pro'  tem,^  who  had  previously  been  appointed 
by   the   Court   to   act   as   such   in   the   absence   of    the 

16  P— 19 
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regular  District  Attorney,  Robert  Vaughn.  It  is  said 
that  this  proceeding  is  irregular,  and  defendant  has 
not   been   proceeded   against  according   to   law. 

The  Code,  §  6730  (Shannon's  compilation),  pro- 
vides: ''When,  from  any  cause,  the  Judge  of  any 
Court  of  Record  in  this  State,  except  the  Supreme 
Court,  fails  to  attend,  or,  if  in  attendance,  cannot 
properly  preside  in  a  cause  or  causes  pending  in 
such  Court,  or  is  unable  to  hold  the  Court,  a  ma- 
jority of  the  attorneys  of  the  Court,  who  are  pres- 
ent and  are  residents  of  the  State  shall  elect  one 
of  their  number  then  in  attendance  to  hold  the  Court 
for  the  occasion,  who  shall  have  all  the  qualifica- 
tions of  a  Judge  of  such  Court,  and  who  shall 
accordingly  preside  and  adjudicate."  Subsection  1 
provides:  *<The  election  shall  be  held  by  the  Clerk, 
and,  in  case  of  a  tie,  he  shall  give  the  casting 
vote."  Subsection  2:  "The  person  elected  shall, 
during  the  period  that  he  acts,  have  all  the  powers 
and  be  liable  to  all  the  responsibilities  of  a  regular 
Judge." 

This  Act  appears,  from  the  record,  to  have  been 
complied  with  in  the  selection  of  the  special  Judge, 
and  •  the  Act  has  been  held  to  be  constitutional  and 
applicable  in  criminal  cases,  as  well  as  civil.  John 
Ligan  v.  State^  3  Heis.,  159;  Halliburton  v.  Brooks j 
7  Bax.,  320;  Handhausen.  v.  Lis,  Co,^  5  Heis.,  705; 
Bretcer   v.    State,    6    Lea,    199. 

It  is  objected  that  the  election  was  held  by  a 
Deputy    Clerk,    and    not    by    the   Clerk,    as    the    first 
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subsection  of  the  Act  provides.  Under  the  statutes 
and  decisions  of  this  State,  a  depaty  has  full  power 
to  transact  all  the  business  of  the  Clerk.  Code 
(Shannon's),  §4050,  Subsec.  4;  §§409,  410;  Martin 
V.   Porter^  4   Heis.,  413. 

It  is  said  that  E.  S.  Ashcraft,  Attorney-general 
pro  teftapore^  is  not  an  official  legally  authorized  to 
draw  and  prefer  indictments,  and  hence  the  indict- 
ment in  this  case  is  a  nullity.  Code  (Shannon), 
§  5769  provides  that  if  the  Attorney -general  for  a 
district  fails  to  attend  any  term  of  the  Circuit  Court 
or  is  disqualified  from  acting  or  if  there  is  a  va- 
cancy in  office,  the  Court  shall  appoint  some  other 
attorney  to  supply  his  place.  Section  5770:  '*The 
acts  of  such  Attorney-general  pro  tetnpore  shall  be  as 
valid  as  if  done  by  the  regular  officer,"  etc.  See, 
also,  Turner  v.  The  State^  5  Pickle,  555-8.  It  is 
said,  finally,  that  while  any  one  of  these  objections 
may  be  cured  under  the  statutes,  still,  when  there 
is  a  combination  of  such  irregularities  it  must  be 
fatal.  It  is  said  that  here  there  was  a  special 
Judge,  a  Deputy  Clerk,  an  Attorney-general  pro 
tempore^  a  panel  nameil  by  the  regular  Judge,  and 
a  grand  jury  selected  from  such  panel  by  him,  and 
thus  there  is  little^  if  any,  of  the  regular  machinery 
of  the  Court  involved  in  the  trial  of  this  case. 
But  this,  we  are  of  opinion,  can  avail  nothing,  as 
in  such  instances  there  is  a  proceeding  according  to 
law,  and  officials  appointed  and  selected  under  the 
law,     and    each    authorized    by    the    law    to    act    and 
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perform  the  duties  which  they  have  performed.  In 
addition,  all  such  objections  come  too  late  when  made 
for  the  first  time  in  this  Court,  even  in  criminal 
oases.  State  v.  Col^y  9  Hum.,  628;  McTigxie  v. 
The  State,  4  Bax.,  314;  Wallace  v.  The  State,  2 
Lea,  31;  State  v.  Dinss,  10  Hum.,  512;  Turner  v. 
The  State,    6    Pickle,    559. 

We  see  no  error  of  law  in  the  record.  The 
charge   is   full,   correct,   and   unobjected  to. 

The  only  other  question  involved  in  the  case  is 
whether  the  verdict  is  warranted  by  the  evidence. 
The  defendant  is  a  negro  man  about  twenty-five  to 
thirty  years  of  age.  The  party  killed  was  a  negro 
woman,  with  whom  he  had  been  living  in  illicit 
relations  for  some  tim^.  She  is  described  by  the 
witnesses  as  a  small  woman,  weighing  about  115  or 
120  pounds.  The  defendant  is  unusually  large,  tall, 
well -developed,  and  robust.  It  appears  that  on  the 
day  before  the  killing  was  done,  at  night,  he  had 
been  drinking  some,  but  the  great  weight  of  the 
evidence  is  that  he  was  not  drunk,  and,  according 
to  the  testimony  of  his  own  witnesses,  was  not  so 
much  under  the  influence  of  whisky,  before  and  at 
the  time  he  did  the  killing,  as  not  to  know  what  he 
was  doing  nor  so  as  to  affect  his  walking  or  actions. 
He  went  to  the  house  where  the  deceased  usually 
stayed,  looking  for  her.  Is  appears  that  she  was 
evading  him,  and  that  she  was  badly  frightened  at 
his   threats   previously   made. 

The   defendant    caught    the   deceased   at    the    house 
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of  Mary  Mayberry,  into  which  she  ran  for  protec- 
tion, the  defendant  pursuing  her.  She  plead  with 
him  not  to  kill  her,  and  to  those  around  for  pro- 
tection. He  caught  her  and  carried  her  into  the 
street,  saying:  "I  am  going  to  kill  you;  I  told 
you  I  would  do  it,  and  I  will  cut  your  d — d  head 
off."  When  he  dragged  her  into  the  street  he  cut 
her  with  a  knife  across  the  back  of  the  neck  a 
serious,  if  not  fatal,  wound.  He  then  threw  her 
upon  the  ground  and  stamped  her  in  the  face,  chest, 
and  stomach,  first  with  one  foot  and  then  the  other, 
holding  on  to  the  fence  with  first  one  hand  and  then 
the  other.  Several  persons  saw  the  deed  and  heard 
the  cries  and  the  stamping,  but  no  one  dared  to 
interfere,  and  several  witnesses  say  that  seeing  they 
could  not  be  of  any  aid,  they  turned  away  in  horror. 
The  woman  cried  aloud,  begging  for  mercy,  and  for 
help,  and  called  him  pet  names,  and  plead  with  him 
to  spare  her  life,  until,  after  repeated  blows  from 
his  feet,  her  cries,  sank  into  low  moans,  and  she 
then  became  unconscious.  Defendant,  all  the  time, 
was  cursing  the  deceased,  and  saying  to  her,  '^I 
told  you  I  was  going  to  kill  you."  When  the 
deceased  was  stamped  into  insensibility  the  defendant 
went  rapidly  away.  She  was  carried,  in  this  uncon- 
scious condition,  to  the  city  hospital,  and,  after 
lingering  some  three  or  four  days,  died  from  the 
injuries  received.  The  defendant  went  to  a  house 
near  by  and^  remained  during  the  night,  and  soon 
thereafter   fled,   swimming   the   Cumberland   River   and 
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getting  on  a  freight  train  at  Edgefield  Junction, 
upon  which  he  went  to  Howell  City,  Ind.,  where  he 
was  put  off  the  train.  He  was  subsequently  arrested 
at   Kansas   City,    Mo.,   and   returned   to   Nashville. 

The  only  defense  made  is  an  attempt  to  prove 
that  the  defendant  was  drunk,  but  the  proof  fails 
to  sustain  it.  There  is  some  evidence  of  an  uncer- 
tain character  that  after  the  deed  was  done  defendant 
was   quite   drunk,    but   this    was   after   the   killing. 

But  little  can  be  added  to  this  recital,  except  to 
say  that  there  can  be  no  possible  doubt  of  the  guilt 
of  the  defendant,  and,  while  it  is  said  that  he  was 
jealous  of  his  mistress,  even  this  poor  excuse  does 
not  appear  from  the  record,  but  it  stands  out 
unparalleled  for  barbarity,  cruelty,  and  want  of 
provocation.  There  is  no  proof,  or  even  defense, 
of  insanity,  and  the  defendant  is  an  unusual  speci- 
men of  physical  manhood  —  large,  strong,  and,  the 
proof  shows,  was  determined,  collected,  and  intelli- 
gent. The  judgment  of  the  Court  below  must  be 
affirmed. 

It  is,  therefore,  the  judgment  and  sentence  of 
the  law,  and  of  this  Court,  that  the  defendant,  Dan 
Harris,  be  delivered  to  the  Sheriff  of  Davidson 
County,  to  be  by  him  safely  kept  in  the  county 
jail  of  said  county  until  Wednesday,  March  23, 
1898,  when,  within  legal  hours,  and  in  the  manner 
prescribed  by  law,  he  will  be  hanged  by  the  neck 
until    he   is   dead. 
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{Ndahville.      February    2,   1898.) 

Life  Insurance.    Rights  of  beneficiaries  defined. 

Under  a  life  policy  payable  to  insured *8  wife,  should  she  survive 
him,  otherwise  to  their  children,  the  latter  take  several  and 
transmissible  interests  immediately  upon  delivery  of  the  pol- 
icy, subject  to  the  contingency  of  the  wife's  survival,  and  when 
the  insured  survives  his  wife  and  dies,  leaving  children  and 
the  representatives  of  deceased  children,  the  latter  participate 
in  the  policy  to  the  same  extent  their  parents  would,  if  living. 

Cases  cited  and  approved:  Read  i;.  Mosby,  87  Tenn.,  759;  42 
Conn.,  60;  102  N.  C,  115;  79  N.  C,  303;  89  Iowa,  396  (S.  C,  48 
Am.  St.  Rep.,  396);  7  Met.,  363. 


FROM    DAVIDSON. 


Appeal  from  Chancery  Court  of  Davidson  County. 
H.    H.    Cook,   Ch. 

Vertrees  &  Vertrees  for   Complainant. 

C.  D.  Berry,  Hamilton  Parks,  and  J.  M.  Wil- 
liams for   Defendant. 

Beard,  J.  In  1869,  M.  Burns,  Sr.,  took  out 
two  policies  of  insurance  on  his  own  life,  of  the 
respective  amounts   of   $10,000   and    $5,000.      In   the 
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policies  it  was  provided  that  this  insurance  should 
be  paid  to  his  wife,  Margaret,  if  living  at  the 
time  of  his  death,  but  in  the  event  she  should  die 
before  his  decease,  then  *  ^  to  their  children  for  their 
use,  or  to  their  guardian,  if  under  age."  At  the 
date  of  their  issuance,  Mr.  and  Mrs.  Burns  had 
nine  living  children,  three  of  whom  died  before 
their  mother.  In  1885,  she  died,  leaving  surviving 
her  husband  and  six  children.  Upon  the  death  of 
Mr.  Burns,  which  occurred  several  years  thereafter, 
the  insurance  was  paid  to  the  complainant,  Glenn, 
when,  a  controversy  having  arisen  as  to  a  proper 
distribution  thereof,  this  bill  of  interpleader  was 
filed.  The  record  presents  a  single  question,  and 
that  is,  did  the  children  of  Mr.  and  Mrs.  Burns 
take  each  an  interest  in  these  policies,  immediately 
upon  their  delivery,  and  if  so,  were  the  interests  of 
the  three  whose  deaths  antedate  that  of  the  mother 
transmitted   to  their   distributees   and   representatives? 

This  question  seems  first  to  have  been  considered 
by  the  Supreme  Court  of  Connecticut  in  the  case 
of  the  CoiitineJital  Life  Ins.  Co,  v.  Palmer  et  ah., 
42  Conn.,  60,  upon  a  policy  similar  in  its  provisions 
to  those  issued  to  Mr.  Burns,  and  in  a  controversy 
between  the  representative  of  a  child  which  prede- 
ceased its  mother  and  children  who  survived  both 
the  mother  and  father.  That  court,  in  an  able  and 
exhaustive  opinion,  held  that  each  child,  upon  the 
delivery  of  the  policy,  took  a  transmissible  interest  in 
it,  and  that,  the  mother  having  died  before  the  father, 
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at  his  death  the  distributee  of  the  dead  child  stood 
in  the  place  of  its  parent,  and  was  entitled  to  share 
with  the  living  children  in  the  insurance  fund.  On 
this  point,  the  Court  said:  '*The  moment  this  policy 
was  executed  and  delivered,  it  became  property,  and 
the  title  to  it  vested  in  some  one.  It  will  not  be 
claimed  that  it  vested  in  the  person  whose  life  was 
insured.  It  must  have  vested,  then,  in  all,  or  in  a 
part,  of  the  payees.  The  payees  consist  of  two 
parties,  the  wife  and  the  children.  As  only  one 
could  take  and  enjoy  the  property  ultimately,  it  did 
not  vest  in  all  as  tenants  in  common,  nor  did  it 
vest  in  either  so  as  to  give  a  right  to  the  present 
enjoyment  of  it.  It  was  not,  however,  a. mere  expec- 
tancy nor  a  Qaked  possibility,  but  it  was  a  possibility 
coupled  with  a  present  interest.  It  was  visible, 
tangible  property,  and,  like  any  other  insurance 
policy,  it  was  capable  of  assignment,  and  had  an 
appreciable  value.  Each  party  took  a  conditional, 
not  an  absolute,  right  to  the  whole  policy.  It  was 
not  a  condition  precedent,  but  subsequent. 
The  right  to  the  policy,  in  a  strict  sense,  was  not 
contingent;  the  possession  and  enjoyment  of  the  fund 
thereby  created  were  postponed  to  the  future,  and 
were  contingent.  This  contingency  applied  to  both 
parties  —  to  the  wife  as  well  as  to  the  children. 
In  respect  to  each,  it  was,  then,  a  present 
right  to  the  future  enjoyment  of  property,  but  it 
was  liable  to  be  defeated  by  a  subsequent  contin- 
gency,   and   was   certain   to   be  defeated   as  to  one   of 
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them.  That  such  a  right  is  recognized  as  property, 
and  is  transmissible  to  heirs,  is  a  proposition  abun- 
dantly  sustained   by   the   authorities." 

This  rule,  thus  announced,  and  enforced  with  so 
much  vigor  of  statement,  has  been  adopted,  either 
upon  the  authority  of  that  case  or  else  upon  con- 
siderations of  a  similar  character,  in  Estate  of  Conrad^ 
89  la.,  896;  Suggs  v.  Hooker^  102  N.  C,  115; 
Cunningham   v.   Smithy    79    N.    C,    303. 

On  the  other  hand,  the  Supreme  Court  of  New 
York  rejects  this  view,  and  applies  the  class  doctrine 
to  .such  policies,  so  that,  under  the  rule  there  rec- 
ognized,  only  such  children  take  as  are  alive  at  the 
death  of  the  insured.  U.  8.  Trust  Co.  v.  Mut. 
Ben.  Life  Ins.  Co.,  115  N.  Y.,  152;  Walsh  v. 
M.  L.  Ins.  Co.,  133  N.  Y.,  408.  In  this  latter 
case,  the  Justices  of  the  general  term,  in  distrib- 
uting the  proceeds  of  such  a  policy,  had  applied  the 
Connecticut  rule,  but,  on  appeal,  their  judgment  was 
reversed,  and  the  << class  doctrine"  was  adhered  to, 
evidently  on  the  ground  of  stare  decisis.  In  deliv- 
ering the  opinion  of  the  Supreme  Court,  we  think 
Justice  Gray,  in  reply  to  a  strong  argument  at  the 
bar  against  the  application  of  this  doctrine  to  such 
a  contract,  clearly  indicates  the  Courtis  dissatisfaction 
with  it  in  the  following  words:  **If  we  were  at 
liberty  to  treat  this  question  at  first  hand,  and  as 
altogether  an  original  one  in  this  Court,  I  should 
say  that  the  arguments  to  sustain  the  judgment  of 
the    general    term    are    cogent    and    not    easily    over- 
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come.  Certainly  they  bave  a  moral  support  in  equi- 
table considerations.  But  if  we  are  to  be  guided  in 
the  disposition  of  tbe  cases  wbich  come  before  us, 
by  the  principle  stare  decisis^  tben  we  must  adhere 
to  views  which  have  been  held  and  assented  to  within 
recent  decisions." 

The  Supreme  Court  of  Alabama,  in  Continental 
L.  Ins.  Co,  V.  Webb^  64  Ala.,  688,  coincides  with 
New  York  in  the  application  of  the  class  doctrine 
to  such  a  policy,  but  both  Courts  agree  that  on  the 
delivery  of  the  policy  the  children  then  alive  have 
a  contingent  interest  in  it,  yet  they  also  agree  in 
holding   it   nontransmissible. 

We  think  the  view  of  the  Supreme  Court  of 
Connecticut  is  supported  by  the  better  reason*,  as 
well  as  the  weight  of  authority.  For  when  it  is 
conceded  that  the  then  living  children  have  such  an 
interest,  this  is  necessarily  a  property  right,  though 
subject  to  be  defeated  or  destroyed  by  the  contin- 
gency of  the  mother  (the  assured)  outliving,  the 
father  (the  insured);  in  other  words,  by  a  condition 
subsequent.  If  property,  it  was  none  the  less  alien- 
able, however  much  its  value  was  affected,  because 
contingent,  and,  if  alienable,  certainly  it  was  trans- 
missible. 

That  such  an  interest  is  the  subject  of  disposition 
as  other  property,  we  think  is  well  established. 
''For  a  long  time,"  says  Mr.  Washburn,  ''a  con- 
tingent remainder  was  not  supposed  to  be  the  sub- 
ject of  alienation,    because  it   was  rather  a   possibility 


300  NASHVILLE : 


Glenn  v.  Burns. 


than  an  estate,  like  the  possibility  of  an  heir  at  law, 
for  instance,  having  the  estate  when  his  ancestor 
shall  have  died.  But  it  is  now  settled  that  where 
the  contingency  upon  which  the  remainder  is  to  vest, 
is  not  in  respect  to  the  person,  but  the  event,  where 
the  person  is  ascertained  who  is  to  take  if  the  event 
happens,  the  remainder  may  be  granted  or  devised, 
and  the  grantee  or  devisee  will  come  into  the  place 
of  the  grantor  or  devisor  with  his  chance  of  having 
the   estate." 

Mr.  Jarman,  in  his  work  on  Wills,  Vol.  II.,  p. 
479,  says:  **If  the  gift  is  to  children  who  shall 
live  to  attain  a  certain  age,  or  shall  survive  a  given 
period  or  a  certain  event,  the  death  of  any  child 
pending  the  contingency,  has,  obviously,  the  effect  of 
striking  the  name  of  such  deceased  child  out  of  the 
class  of  presumptive  objects,  and,  consequently,  such 
an  interest  cannot  devolve  to  representatives,  as  it 
becomes  vested  and  transmissible  at  the  same  instant 
of  time.  Where,  however,  the  contingency  on  which 
the  vesting  depends  is  a  collateral  event,  irrespective 
of  attainment  to  a  given  age  and  surviving  a  given 
period,  the  death  of  any  child  pending  the  contin- 
gency works  no  exclusion,  but  simply  lets  in  the 
legatee's  representatives  for  himself.  Thus,  where  a 
testator  bequeaths  his  personal  estate  to  A,  and  if 
he  shall  die  without  having  issue,  then  over  to  B: 
in  the  event  of  B  surviving  the  testator,  and  after- 
wards dying  in  the  lifetime  of  A,  testate  or  intes- 
tate,  his  contingent  or  executory  interest  will  devolve 
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to    his    executor    or    administrator    as    the    ease    may 
be." 

The  Court,  in  Co7itinental  Life  Ins.  Co.  v.  Palmer^ 
8uj)ra^  gives  a  condensed  statement  of  the  case  of 
Winslow  V.  Goodwill^  7  Met.,  363,  involving  the 
question  of  the  transmissibility  of  a  contingent  inter- 
est, as  follows:  <'The  testator  gave  an  estate,  real 
and  personal,  in  trust',  for  the  sole  and  separate  use 
of  a  married  daughter,  and,  at  the  death  of  her 
husband,  it  was  to  be  conveyed  to  her  and  her  heirs. 
The  will  further  provided  that  if  she  died  in  the 
lifetime  of  her  husband,  the  trustee  should  hold  it 
in  trust  for  her  children  until  they,  respectively, 
became  of  age,  when  it  was  to  be  conveyed  to 
them.  There  were  nine  children,  all  of  whom  were 
born  in  the  lifetime  of  the  testator.  The  daughter 
died,  her  husband  surviving  her.  Two  of  her  chil- 
dren died  before  she  died,  and  one  afterwards,  all 
of  whom  died  without  issue.  It  was  held  that  the 
^deceased  had  an  interest  in  both  the  real  and  per- 
sonal estate,  which  was  transmitted  to  their  heirs." 
The  Court,  then,  and  properly,  adds:  ^'That  is  a 
strong  case,  and  is  authority  for  holding  that  the 
children,  in  the  present  case,  had  an  interest  in  the 
policy  from  its  inception,  which  was  transmissible  to 
heirs." 

The  alienability  of  contingent  interests  was  also 
recognized  by  the  Court,  in  Read  v.  Moshy^  87 
Tenn.,  769.  ** There  are  future  estates,"  said  this 
Court,    *' which   are   contingent,    in    which   the   interest 
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is  such  that  a  valid  assignmeDt  may  be  made,  such 
as  estates  depending  on  some  uncertain  event  or 
limited  to  some  uncertain  person,  but  based  upon 
some  existing  limitation  or  conveyance  or  will.  The 
ordinary  contingent  remainder  or  executory  devise  are 
exalmples.'' 

We  are  satisfied  to  adopt  the  rule  as  announced 
by  the  Supreme  Court  of  Connecticut,  not  only 
because  we  regard  it  as  sustained  '<by  the  weight 
of  authority"  (see  editorial  note  to  Estate  of  Conrad^ 
supra  (S.  C,  48  Am.  St.  Kep.,  396),  but  because, 
in  this  case,  as  well  as  in  all  similar  cases,  it  pro- 
duces results  which  may  be  reasonably  assumed  to 
have  been  within  the  contemplation  of  the  parent 
who  secures  and  carries  the  policies  of   life  insurance. 

In  the  present  case  no  reason  has  been,  and  we 
think  none  can  be,  assigned  why  Mr.  Burns,  the 
father,  in  taking  out  the  policies  and  making  in 
them  a  contingent  provision  for  his  children,  would 
have  desired  or  intended  to  devolve  their  proceeds 
upon  his  surviving  children,  to  the  exclusion  of  the 
distributees  of  others  of  that  class  who  might  die 
before  the  contingency  occurred.  It  is  a  natural  pre- 
sumption,  growing  out  of  the  relation  of  the  parties, 
and  strengthened  by  equitable  considerations,  that  he 
assumed,  in  the  event  of  such  an  emergency,  the 
statute  of  distributions  would  be  resorted  to  for  the 
protection  of  the  interest  of  those  who  stood  in  the 
room   and   stead   of   the   dead   child   or   children. 
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State  v.  Ross. 

{Nashville.      February   5,    1898.) 

1.  Criminal  Practicb.    Fine  mid  costs  retained  out  of  fund  depos- 

ited in  lieu  of  bail  bond. 

The  fine  and  costs  adjudged  against  a  defendant  will  be  retained 
and  paid  out  of  a  fund  deposited  by  or  on  his  behalf  in  lieu  of 
bail  bond.     (Post,  W-  304,  305.) 

Code  construed:  {{7131-7134  (S.);  {{5997-6000  (M.  &  V.);  {{5167- 
5170  (T.  AS.). 

2.  Same.    DeposU  in  lieu  of  bail  paid  to  defendant, 

A  deposit  in  lien  of  bail  bond,  no  matter  of  whose  money,  will 
be  paid  alone  to  defendant,  or  upon  his  order,  after  deducting 
fine  and  costs  that  he  may  be  adjudged  to  pay.  [Post,  pp, 
305,306,) 

Case  cited:  102  N.  Y.,  589. 


FROM    DAVIDSON. 


Appeal   in  error  from   Criminal  Court  of  Davidson 
County.      J.    M.    Anderson,    J. 

Attorney-general   Pickle  for   State. 

A.    J.    Caldwell  for   Ross. 

Wilkes,   J.     Defendant  was  indicted   in   the   Crim- 
inal  Court    of    Davidson    County    for    the    larceny   of 
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two  diamond  rings.  He  was  found  guilty,  and  sen- 
tenced to  seven  years'  imprisonment  in  the  State 
penitentiary.  He  appealed  to  this  Court,  and  the 
judgment  of  the  Court  below  was  affirmed  at  a 
former  day  of  the  term,  and  the  defendant  is  now 
undergoing  his  sentence.  Upon  appeal  to  this  Court, 
his  bail  was  fixed  at  $3,000  by  the  trial  Judge  in 
the  Court  below.  Instead  of  giving  bond  for  this 
sum,  a  cash  deposit  of  $3,000  was  made  in  the 
hands  of  the  Clerk  below,  and  was  paid  over  into 
the  hands  of  the  Clerk  of  this  Court.  Application 
is  now  made  to  withdraw  this  fund.  This  applica- 
tion is  based  upon  the  theory  that  the  deposit  was 
made  in  lieu  of  bond,  under  the  provisions  of  the 
statutes  (§§  7131  to  7134,  Shannon's  Code),  and  that 
defendant  having  appeared  and  been  sentenced  by  the 
Court,   the   fund   cannot   longer    be   held. 

The  application  is  made  to  withdraw  the  fund  by 
one  Fred  Morrill,  who  claims  to  have  made  the  de- 
posit in  the  hands  of  the  Clerk  below  as  the  agent 
of  Mrs.  Lizzie  A.  Morrill,  of  Boston,  Massachusetts, 
stated  to  be  the  mother  of  defendant.  It  is  alleged 
that  the  money  belongs  to  Mrs.  Morrill,  and  not  to 
the  defendant,  and  that  it  was  not  loaned  to  the 
defendant,  but  was  deposited  by  the  mother  through 
her  agent,  the  said  Fred  Morrill.  These  allegations 
are  supported  by  some  affidavits,  and  it  is  stated 
that  said  Fred  Morrill  has  power  of  attorney  from 
the   mother   to   draw   the   fund. 

The    deposit    of    money    instead    of    bail    bond    is 
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authorized  and  regulated  by  statute  in  Tennessee. 
Code  (Shannon's),  §§7131-7136.  It  is  insisted  by 
the  State  that  before  this  money  can  be  withdrawn 
from  the  custody  of  the  Court,  all  the  costs  of  the 
prosecution  must  be  satisfied  and  paid.  Section  7135, 
Shannon's  Code,  provides  as  follows:  *'  When  money 
has  been  deposited,  if  it  remains  on  deposit  at  the 
time  of  a  judgment  for  the  payment  of  a  fine  and 
costs,  the  Clerk  shall,  under  the  direction  of  the 
Court,  apply  the  money  in  satisfaction  thereof,  paying 
the   surplus,    if  any,    to   the   defendant." 

Under  this  section  of  the  statute,  it  is  clearly 
the  duty  of  the  Court  to  direct  the  costs  to  be 
paid  out  of  the  sum  deposited,  and  if  there  is  a  fine, 
that  must  also  be  paid,  and,  until  this  is  done,  the 
fund  cannot  be  withdrawn.  It  follows  that  the  costs 
in  this  cause,  amounting,  as  shown  by  the  Clerk, 
to  $109.40,  must  be  retained  out  of  the  fund,  and 
only   the   balance   paid   over. 

The  next  question  presented,  is,  to  whom  shall 
the  balance  be  paid  ?  In  New  York,  §  589  of  the 
Code  of  Criminal  Procedure,  provides  '*that  when 
money  has  been  deposited  (in  lieu  •  of  bail  bond), 
if  it  remain  on  deposit  and  unforfeited  at  the  time 
of  a  judgment  for  the  payment  of  a  fine,  the  County 
Treasurer  must,  under  direction  of  the  Court,  apply 
the  money  in  satisfaction  thereof,  and,  after  satisfy- 
ing the  fine,  must  refund  the  surplus,  if  any,  to 
the  defendant" — a  statute  very  similar  to  that  of 
Tennessee.       In    construing   this    statute,    it    was  'held, 
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that,  though  the  money  deposited  in  lieu  of  bail 
\vas  so  deposited  by  a  third  person,  it  has  to  be 
treated  as  the  money  of  the  defendant;  that  the 
person  advancing  the  money  did  so  in  contem- 
plation of  the  provisions  of  the  statute,  and  that 
auch  money  could  be  applied  to  the  satisfaction  of  a 
fine  imposed  against  the  defendant.  Peoplt'  v.  Zaid- 
law,  102  N.  Y.,  589.  Our  statute  clearly  proceeds 
on  the  same  theory,  but  the  statute  of  Tennessee 
goes  further  than  the  statute  of  New  York,  in  pro- 
viding that  such  deposit  shall  be  applied  to  costs  as 
well  as  fine,  and  directs,  in  express  terms,  that  the 
surplus,  if  Uny,  shall  be  paid  to  the  defendant.  The 
statute  does  not  contemplate  any  inquiry  into  the 
source  from  which  the  money  was  received  nor  what 
arrangement  the  defendant  may  have  made  to  secure 
the  same,  but  conclusively  presumes  that  it  is  the 
money  of  the  defendant  and  may  be  applied  to  his 
fine  and  costs,  and  any  balance  will  be  paid  to  him. 
The  Clerk  will,  therefore,  retain  said  sum  of 
$109.40  and  the  costs  of  this  application,  and  the 
balance  he  will  pay  over  to  the  defendant,  or  to  such 
person  as  he  may  direct  by  proper  power  of  attor- 
ney,   to   be   entered   of   record   in   this   Court. 
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State  v.  Arnold. 

{Nashville.      February   5,    1898.) 

Gbihinal  Costs.    Taxlivg  on  convUMon  of  misdemearuyr  under  in- 
dictment for  felony. 

Where,  under  an  indictment  for  felony,  the  defendant  is  con- 
victed of  a  misdemeanor,  the  State  must  pay  all  costs  incident 
to  the  prosecution  for  the  felony,  which  is  held  to  embrace  in 
this  case  the  entire  bill  of  cq/sts,  $839.14,  except  State  and 
county  tax  and  fine,  and  a  few  items  of  clerk's  fees,  agg^gat- 
ing  9105.15. 

Cases  cited:  Loyd  v.  State,  MS.;  State  u  McBride,  MS. 


FROM    DAVIDSON. 


Appeal  in  error  from  Criminal  Court  of  Davidson 
County.      J.  M.  Anderson,  J. 

Attorney  -  general  Picke  and  W.  H.  Washington 
for   State. 

A.  J.   Caldwell   for   Arnold. 

Wilkes,  J.  This  cause  is  before  us  the  second 
time  upon  an  application  to  retax  costs.  Upon  the 
former  hearing  the  cause  was  remanded  because 
proper  application  had  not  been  made  and  refused 
in   the   Court   below.      The   indictment   was    for   raali- 
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cious  stabbing;  the  conviction  was  for  assault  and 
battery.  In  other  words,  an  acquittal  as  to  the 
felony,  and  conviction  of  a  misdemeanor.  A  fine  of 
$75  was  imposed  by  the  Court.  When  the  cause 
was  remanded  to  the  Court  below,  a  reference  was 
made  to  the  Clerk  to  report  what  costs  were  incurred 
by  witnesses  summoned  on  the  part  of  the  State  to 
show  malice  and  prove  the  felony  and  to  retax  the 
costs.  The  Clerk  reported  the  entire  amount  of 
costs  as  $839.14,  and  that  $28.91  of  this  ^.mount 
was  incurred  in  the  effort  to  prove  malice  and  make 
out  the  felony,  and  should  be  taxed  to  the  State, 
and  the  remainder  of  $810.23  should  be  paid  by  the 
defendant.  The  defendant  excepted  to  the  report, 
admitting  his  liability  for  various  items,  amounting 
to  $105.15,  and  insisting  that  the  remainder,  of 
$733.99,  should  be  taxed  to  the  State.  This  excep- 
tion  was   overruled,    and   the   defendant   appealed. 

The  case  of  John  Lloyd  v.  State^  decided  at 
KnoXville,  September  term,  1877,  is  a  case  directly 
in  point — an  indictment  for  malicious  stabbing,  with 
an  acquittal  of  the  felony  and  conviction  of  the  mis- 
demeanor of  assault  and  battery.  It  was  held,  in 
that  case,  that  the  State  must  pay  all  costs  accrued 
in  attempting  to  make  out  the  felony,  and  that  the 
difficulty  in  separating  the  costs  that  accrued  as  to 
proof  of  felony  must  not  result  in  taxing  them  to 
the  defendant.  A  similar  ruling  was  made  in  this 
Court  in  the  case  of  State  v.  Williaia  McBride^ 
decided  at  Nashville  in    1876,   not  reported.     It  is  said 
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that  the  witnesses  examined  were,  with  few  excep- 
tions, eye-witnesses,  and  must,  necessarily,  have  been 
examined  whether  the  case  was  prosecuted  as  a  felony 
or  misdemeanor.  But  it  is  evident  that  it  makes  a 
material  difference  to  a  defendant  whether  he  is  being 
tried  for  a  felony  or  misdemeanor.  In  the  former 
case  he  will  not  be  content  unless  he  ha»  exhausted 
all  the  evidence  and  brought  to  bear  all  the  defenses 
he  can  command,  while  in  the  latter  he  might  be 
willing  to  submit  or  make  an  inexpensive  defense. 
If  the  State  sees  proper  to  prosecute  for  a  felony 
it  must  take  the  risk  of  being  successful  or  paying 
costs  if  it  fail,  and  defendant  cannot  be  required  to 
pay  or  work  them  out.  In  this  case  the  items 
admitted  by  the  defendant  to  be  legitimately  taxable 
to  him  are:  State  tax,  $5;  county  tax,  $6;  Attorney- 
general's  fee,  $5;  fine  to  county,  $75;  and  some 
items  of  Clerk's  costs.  Without  investigating  each 
of  the  small  items,  we  are  satisfied  that  the  defendant 
should  be  taxed  with  no  more  than  he  has  admitted 
bis   liability   for. 

He  will,  therefore,  be  taxed  with  said  sum  of 
$105.15,  and  the  remainder  and  costs  of  this  appli- 
cation and  proceeding  ^  to  retax  in  this  Court  and 
Court  below  will  be  paid  by  the  State,  and  the 
costs   are   retaxed   accordingly. 
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Tucker  v.  Tucker. 
{NaahvUle.      February  5,    1898.) 

1.  Homestead.    Extinguished  by  widmo's  deed. 

A  widow  may,  by  deed,  relinquish  her  homestead  before  assign- 
ment. 

2.  Same.    Jurtectiction  of  County  Cawrt. 

The  County  Court  has,  in  a  proceeding  by  a  widow  seeking  as- 
signment of  homestead,  jurisdiction  to  deny  her  relief  upon* 
production  of  her  uncontested  deed,  relinquishing  her  right. 

Case  cited  and  distinguished:  Walsh  i;.  Crook,  91  Tenn.,  388. 


FROM    COFFEE. 


Appeal  from  County  Court  of  Coffee  County. 
Wm.    M.    Anderson,   J. 

B.    P.    Bashaw   for  Mary   P.    Tucker. 

J.  L.  EwELL  and  Luke  Mankin  for  J.  P.  Tucker. 

Caldwell,  J.  This  proceeding  was  commenced 
in  the  County  Court  of  Coffee  County  by  Mary  P. 
Tucker,  the  widow  of  T.  W.  Tucker,  deceased,  for 
the  purpose  of  having  homestead  and  dower  assigned 
and   allotted   to   her   in    120   acres    of    land,    of   which 
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he  died  seized  and  possessed.  The  heirs  of  D.  W. 
Tucker  resisted  the  widow's  action,  upon  the  ground 
that  she  had,  by  deed,  executed  after  the  death  of 
her  husband,  relinquished  and  conveyed  to  them  her 
right  of  homestead  and  dower.  The  County  Court 
was  of  the  opinion  that  the  defense  involved  a  ques- 
tion of  title,  of  which  that  Court  had  no  jurisdic- 
tion, and,  therefore,  adjudged  the  widow  entitled  to 
the  relief  sought,  notwithstanding  her  deed,  whose 
validity  was  unchallenged.  The  Court  of  Chancery 
Appeals  reversed  the  decree  of  the  County  Courts 
and   dismissed   the   widow's   application. 

The  decision  of  the  Court  of  Chancery  Appeals 
was  right.  Though  otherwise  entitled  to  homestead 
and  dower,  the  widow's  deed  passed  her  right  to 
both,  and  it  was  competent  for  her  vendees  to  set 
up   that   deed   as   a   defense   in   this   proceeding. 

It  is  true  that  County  Courts  in  this  State  are 
without  jurisdiction-  to  adjudge  land  titles  between 
adverse  claimants  (Wahh  v.  Crook ,  91  Tenn.,  388), 
but  that  lack  of  jurisdiction  can  have  nothing  to  do 
with  the  present  controversy.  There  are  no  disputed 
or  conflicting  titles  involved  in  this  case.  The  widow 
asks  the  Court  to  give  her  homestead  and  dower  in 
a  particular  tract  of  land,  the  heirs  answer  that  she 
has  conveyed  to  them  her  right  to  both,  and  pro- 
duce her  unchallenged  deed.  Homestead  and  dower 
are  such  interests  in  land  as  may  be  conveyed  by 
the  widow  before  assignment,  and  her  application  to 
have   them   assigned   to    her   after   a   valid   conveyance 
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may  be  defeated  by  the  production  of  her  deed. 
In  such  a  case,  the  Court  is  not  called  upon  to 
adjudge  disputed  land  titles,  but  simply  to  determine 
whether  or  not  the  widow  has  parted  with  her  right 
of  homestead  and  dower. 
AflSrmed. 
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Wright  'w.  Wright. 

(Xashville.       February    9,    1898.) 

1.  Administration.    Proceeds  of  life  policy  assets^  whcti. 

The  proceeds  of  a  policy  obtained  by  an  unmarried  man  upon  his 
own  life,  and  made  payable  to  himself,  '^his  executors,  ad- 
ministrators, or  assigns,"  are  not  exempt  to  his  father  or  other 
next  of  kin,  but  go  in  the  usual  course  to  his  personal  repre- 
sentative as  assets  for  payment  of  debts  and  distribution. 

Case  cited  and  distinguished:  Rose  v.  Wortham,  95  Tenn.,  505. 

2.  Descent  and  Distribution.    Father  Uikes  personal  estate  of  un- 

married chiUh   • 

The  father,  if  living,  takes  the  personal  estate,  including  pro- 
ceeds of  a  life  policy  of  his  deceased  unmarried  child,  to  the 
exclusion  of  all  others. 

Code  construed:  J  4172,  subsecs.  4,  5  (S.);  §3278  (M.  &  V.);  {2429 
(T.  A  S.). 

Cases  cited  and  approved:  Gardenhire  v.  Hinds,  1  Head,  410; 
Bragg  V.  French,  5  Sneed,  247;  Deadrick  v.  Armour,  10  Hum.. 
598. 


FROM     LINCOLN. 


Appeal   from   Chancery   Court    of    Lincoln   County. 
M.    D.    Smallman,    J.,   sitting   by  interchange. 

W.   B.  Lamb  for  E.  M.  Wright. 

Holman   &  Carter,   Jo.    G.    Carrigan    and    Wm. 
Feeney   for   E.   B.   Wright. 
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Caldwell,  J.  This  is  a  controversy  over  the 
proceeds  of  a  life  insurance  policy.  J.  W.  Wright, 
a  citizen  of  Lincoln  County,  Tennessee,  held  a  pol- 
icy of  insurance  for  $2,500  on  his  life  in  the  Mutual 
Life  Insurance  Company  of  New  York,  payable  to 
himself,  ^^his  executors,  administrators  or  assigns/' 
He  died  intestate,  without  making  any  disposition  of 
the  policy,  and  without  widow  or  child,  never  hav- 
ing been  married;  but  left  his  father,  mother, 
brothers,  and  sister  surviving.  The  company  paid 
the  amount  of  the  policy  to  the  administrator  of  the 
assured,  and  thereafter  this  litigation  arose.  The  ad- 
ministrator claimed  the  money  paid  as  an  asset  of 
the  estate  of  the  assured  for  the  payment  of  debts 
and  distribution,  like  any  other  personal  property 
owned  by  him  at  the  time  of  his  death;  and  the 
father  claimed  that  it  passed  to  him  in  the  first  in- 
stance,   as   the   next   of   kin    of    the  assured   and  free 

r 

from  the  latter's  debts.  The  Chancellor  sustained 
the  contention  of  the  administrator,  and  the  Court 
of  Chancery  Appeals  rightly  affirmed  the  Chancellor's 
decree. 

The  assured,  while  living,  might  have  disposed  of 
the  policy  in  any  lawful  manner;  but,  having  failed 
to  do  so,  it,  upon  his  death,  became  a  part  of  his 
estate,  subject,  like  other  personalty,  to  the  payment 
of  his  debts.  There  is  no  law  in  this  State  ex- 
empting insurance  effected  by  an  unmarried  man,  on 
his  own  life  and  for  his  own  benefit,  from  liability 
for   his  debts;    and   there  is   nothing   in   the  nature  of 
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the  contract  to  create  an  exemption.  In  the  absence 
of  an  exemption  law,  such  insurance,  when  matured, 
must  stand  upon  the  same  footing,  and  be  governed 
by  the  same  general  rules,  as  other  nonexempt  per- 
sonalty of  the  decedent.  Insurance  effected  by  a 
'< husband"  on  his  own  life  inures  to  the  benefit  of 
his  *^  widow  and  next  of  kin"  (Code,  §2294;  M.  & 
v.,  §3135;  Shannon,  §4030),  or  of  his  «' widow 
and  children"  (Code,  §2478;  M.  &  V.,  §3335; 
Shannon,  §4231),  free  from  the  claims  of  his  cred- 
itors; and  that,  too,  notwithstanding  the  assured  may 
have  obtained  the  policy  before  his  marriage,  and 
made  it  payable  to  himself  or  his  legal  representa- 
tives. Jiose  V.  Wortham,  95  Tenn.,  505.  No  reason- 
able  conptruction,  however  liberal,  would  extend  the 
exemption  provided  by  these  statutes  for  a  husband's 
insurance  to  a  policy  like  that  now  before  the  Court. 
If  there  should  be  a  surplus  of  the  present  fund, 
after  payment  of  the  debts  of  the  assured,  it  must 
be  held  to  have  passed  to  his  father,  as  next  of 
kin  and  sole  .distributee,  under  the  general  laws  of 
distribution.  Code,  §2429;  (M.  &  V.),  §3278; 
(Shannon),  §4172,«  Subsec.  4;  Oardenhire  v.  Hinds^ 
1  Head,  410;  Bragg  v.  French^  5  Sneed,  247; 
Deadrick  v.  Armour ^  10  Hum.,  598.  The  father 
having  died  intestate  since  the  death  of  the  assured, 
the  administrator  of  the  father  is  entitled  to  this 
surplus,  if  any,  for  the  payment  of  his  debts  and 
distribution  along  with  his  other  personal  estate. 
It    should    be   stated,    before   concluding,     that    the 
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mother  and  brothers  and  sister  of  the  assured  also 
claimed  the  proceeds  of  this  policy.  They  contended, 
first,  that  it  passed  directly  to  them,  in  equal  parts, 
upon  the  death  of  the  assured;  and,  secondly,  that 
if  that  was  not  true,  it  passed  to  them  upon  the 
death  of  the  father.  These  contentions  are  answered 
by  what  has  already  been  said,  viz.:  (1)  that  the 
insurance  fund  became  an  asset  of  the  assured  for 
the  payment  of  his  debts,  and  (2)  that  the  surplus 
thereof,  if  any,  passed  to  the  father,  as  next  of 
kin,  and  became  an  asset  of  his  estate,  subject  to 
his  debts.  Mother  and  brothers  and  sisters  of  an 
unmarried  intestate  take  personalty  as  next  of  kin 
only  in  case  the  father  died  before  the  child.  Code, 
§2429;  (M.  &  V.),  §3278;  (Shannon),  §4172,  Sub- 
sec.  5. 
Affirmed. 
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*  Citizens'    Rapid  Transit  Co.  v.  Dew. 

{Nashville.      February    9,    1898.) 

1.  Street  Railroads.    Negllgeiice  in  operation  of  cars. 

It  is  the  duty  of  a  street  railway  company  to  provide  a  sufficient 
number  of  employes  for  the  safe  operation  of  its  cars,  and  it  is 
a  question  for  the  jury  to  determine,  whether  it  is  negligpence 
to  operate  an  electric  car  with  only  one  employe,  who  does 
duty  both  as  motorman  and  conductor,  on  a  line  laid  on  a  turn- 
pike, at  grade,  where  persons,  horses,  and  vehicles  are  con- 
stantly passing.     {Post,  pp,  320,  321.) 

2.  Same.    Dog  not  a  trespasser ^  when, 

A  dog  is  not  a  trespasser  on  a  street  car  track  which  is  laid  in  the 
highway  on  the  same  level  with  it.     {Post,  p.  321.) 

^  3.  Same.     Motorman  cannot  rely  upon  quickness  and  celerUy  of  dog, 
when. 

A  motorman  cannot  rely  upon  the  quickness  and  celerity  of  a 
dog,  to  absolve  himself  from  all  duty  and  care  to  prevent  run- 
ning over  him  with  an  electric  car.     {Post,  p.  322.) 

4.  Same.     HaibUs  of  dogs  may  be  looked  to. 

A  jury  may  consider  common  knowledge  amd  observation  about 
the  habits  and  qualities  of  dogs.     {Post,  p.  322.) 

5.  Action.     Not  lost,  when. 

The  right  to  recover  for  injury  to  a  dog  is  not  lost  by  killing  him 
under  the  honest  but  mistaken  belief  that  he  was  fatally  in- 
jured.    {Post,  pp.  321,  322.) 

6.  Dogs.    Are  property. 

The  owner  of  a  dog  has  such  property  in  him  that  he  may 
maintain  an  action  for  the  wrongful  killing  or  injuring  him. 
{Post,  pp.  322-325.) 


*Thc  numerous  and  couflioting  authorities  as  to  property  rights  in  dogs  are  re- 
viewed in  a  note  to  (rraham  t.  Smith  (Ga.),  40  L.  R.  A.,  503.— Ksportbr. 
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Cases  cited  and  approved:  Wheatlej  v,  Barris,  4  Sneed,  468; 
State  V.  Brown,  9  Bax!,  53;  Fink  v.  Evans,  95  Tenn.,  416;  86 
N.  Y.,  365. 

7.  Same.     Pedigree  of. 

Evidence  of  the  pedigree  of  a  dog-  is  not  inadmissible  on  the 
ground  that  it  is  hearsay.     {Post,  pp.  325--329.) 

Cases  cited:  Flowers  v.  Haralson,  6  Yer.,  494;  Rogers  v.  Parks,  4 
Hum.,  480;  Swink  v.  French,  11  Lea,  79;  Morris  v.  Swaney,  7 
Heis.,  591;  Ford  v.  Ford,  7  Hum.,  93. 

8.  Sams.     Same. 

It  is  a  matter  of  common  knowledge  that  pedigree  enters  into 
the  consideration  of  the  value  of  dogs,  including  such  as  are 
kept  for  sporting  purposes.     (Post,  p.  325.) 


FROM     DAVIDSON. 


Appeal    in   error   from    Circuit  Court  of   Davidson 
County.     John   W.    Childress,    J. 

J.    S.    PiLCHER    for   Citizens'    Rapid    Transit   Com- 
pany. 

J.    D.    B.    DeBow   for   Dew. 

Wilkes,  J.  This  is  an  action  for  negligently 
injuring  and  killing  a  dog.  It  was  commenced  be- 
fore a  Justice  of  the  Peace,  and,  on  appeal,  was 
tried  in  the  Circuit  Court,  before  the  Court  and  a 
jury.  There  have  been  two  trials,  the  first  result- 
ing in  a  mistrial,  and  the  second  in  a  verdict  and 
judgment  for  $260,  and  defendant.  Rapid  Transit, 
Company,    has    appealed    and    assigned    many    errors. 


DECEMBER  TERM,  1897.  319 

Citizens*  Rapid  Transit  Co.  v.  Dew. 

Tbey  are  too  numerous  to  treat  separately  and  seri- 
atim. It  is  said  there  is  no  evidence  to  sustain 
the  verdict.  It  appears  that  the  Citizens'  Rapid 
Transit  Company  operates  a  line  of  electric  street 
cars  from  Nashville  to  West  Nashville,  over  a  high- 
way known  as  the  Charlotte  Pike.  This  pike  is  a  * 
public  thoroughfare  for  wagons  and  other  vehicles, 
horses,  cattle,  pedestrians,  and  is  much  used  and 
frequented. 

The  plaintiff  was  passing  over  this  turnpike,  re- 
turning from  a  nutting  expedition  into  the  country, 
in  a  conveyance  with  his  two  daughters.  He  had 
taken  his  gun  with  him,  and  also  a  favorite  bird 
dog.  The  accident  occurred  about  five  o'clock  in 
the  evening.  The  dog  was  running  along  the  turn- 
pike, or  thoroughfare,  some  one  hundred  and  fifty 
or  two  hundred  yards  in  front  of  the  plaintiff's 
vehicle,  when  he  started  across  the  tracks  of  the 
street  car  line,  which  were  laid  on  the  bed  of  the 
turnpike,  some  little  birds  flying  up  attracted  his 
attention,  and  he  stopped  in  the  center  of  the  track, 
and,  as  some  witnesses  say,  was  in  the  act  of 
*' setting"  the  birds.  The  term  '' setting,"  as  used 
here,  has  a  somewhat  technical  meaning,  and  means 
that  he  was  ^< standing"  and  intently  looking  in  one 
direction.  In  dog  parlance,  therefore,  ''setting" 
means  ''standing,"  and  the  attitude  is  also  called 
*' pointing."  While  in  this  attitude  a  street  car 
came  up  rapidly,  and,  some  of  the  witnesses  say, 
almost     noiselessly,     upon     him,     and    ran    over    and 
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crushed  him  so  much  that  his  owner,  seeing  that  he 
was  fatally  injured,  shot  and  killed  him.  It  appears 
that  the  gong  was  not  sounded,  the  motorman  did 
not  shout  at  the  dog,  did  not  make  any  effort  to 
check  the  car  until  it  was  so  close  that  it  was  im- 
possible to  prevent  running  over  the  dog.  The 
motorman  excuses  his  act  by  saying  that  the  dog 
came  upon  the  track  so  abruptly  and  unexpectedly, 
and  so  nearly  in  front  of  the  car,  that  there  was 
no  time  to  stop  the  car  or  sound  the  gong,  or  take 
any  other  precautions.  There  is  other  evidence  to 
show  that  the  dog  could  be  seen,  and  was  seen, 
quite  a  distance  before  the  car  reached  him,  and  the 
weight  of  the  evidence  is  in  favor  of  this  view  of 
the  case.  The  car  was  running  rapidly  and  smoothly 
at  the  time,  the  dog  was  in  plain  view  upon  the  track, 
and,  according  to  some  o^  the  witnesses,  the  motor- 
man  was  looking  at  him  for  some  distance,  and  evi- 
dently expecting  that  he  would  leave  the  track  in 
time  to  escape  injury.  All  other  questions  out  of 
the  way,  there  is  ample  evidence  to  sustain  the  ver- 
dict of  the  jury  as  to  the  killing,  the  negligence  of 
the  motorman,  and  the  reckless  running  of  the  cars 
at  a  rapid  rate  of  speed,  and  without  due  precaution 
to   prevent   accidents    to   animals   on   the   track. 

It  was  not  etror  in  the  trial  Judge  to  charge 
that  the  street  car  company  must  have  sufficient 
employes  on  its  cars  to  operate  them  in  a  careful 
manner,  so  as  to  prevent  damages  or  injuries  to 
persons   and   animals   that    might    go   upon   the    track. 
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and  was  liable  for  a  failure  to  do  so,  the  question 
of  what  number  would  be  sufficient  being  left  to  the 
jury  under  all  the  circumstances.  It  appears  that, 
at  this  time  and  placp,  the  motorman  was  the  only 
employe  on  the  car,  and  he  was  doing  duty  both 
as  motorman  and  conductor,  the  latter  having  left 
the  car  after  it  passed  from  the  more  crowded  por- 
tion of  the  track  nearer  the  city.  The  roadway  of 
the  street  car  company  being  on  the  roadway  of  the 
turnpike,  where  persons,  horses,  and  vehicles  were 
constantly  passing,  and  had  the  right  to  pass,  and 
on  the  same  grade  as  the  turnpike,  were  all  circum- 
stances for  the  jury  to  consider,  and  they  could 
properly  do  so  under  the  charge  as  given.  The 
motorman  had  also  stated  that  the  reason  he  did 
not  see  the  dog  sooner  was  because  he  was  looking 
around  at  the  passengers  to  see  if  any  desired  to 
get  off,  so  that  the  charge  was  called  for  and  ap- 
propriate. 

It  was  not  error  to  charge  that,  inasmuch  as  the 
street  car  track  was  laid  on  the  roadway,  and  on 
the  same  level  with  it,  that  the  dog  was  not  a  tres- 
passer if  he  went  upon  the  track,  inasmuch  as  the 
dog   was   not   improperly   on   the   highway. 

It  was  not  error  to  tell  the  jury  that  if,  after 
the  dog  was  injured,  his  master  killed  him,  under 
the  honest  belief  that  he  was  fatally  injured,  this 
would  not  prevent  a  recovery.  The  action  in  this 
cas«  was  for  both  the  injury  and  killing,  and  if  the 
jnry   should    have   found    that    the   dog   ought   not    to 

16  P— 21 
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have   been   killed,  still   the   plaintiff   would   be   entitled 
to   damages   for   his   injuries. 

It  is  said  that  the  Judge  should  have  told  the  jury 
that  the  motorman  might  rely  upon  the  keen  sense 
of  hearing,  great  alertness,  intelligence,  and  active 
celerity  common  to  dogs,  and  they  might  consider 
and  weigh  their  own  practical  knowledge  as  to  the 
nature,  character  and  quality  of  dogs,  and  consider 
all  these  matters  in  reaching  a  verdict  in  the  case. 
The  request  we  think  is  too  abroad;  unquestionably, 
the  jury  might  take  into  consideration  common  knowl- 
edge and  observation  about  the  habits  and  qualities 
of  dogs,  but  it  was  going  too  far  to  say  that  the 
motorman  might  rely  upon  the  quickness  and  celer- 
ity of  the  dog,  and  thus  absolve  himself  from  all 
duty  and  care  to  prevent  the  accident,  which  is  vir- 
tually what  the  request  implies.  The  court  suffi- 
ciently stated  to  the  jury  the  rule  applicable,  if  the 
dog  appeared  so  suddenly  and  immediately  in  front 
of  the  car  that  it  could  not  be  stopped,  and  no 
precaution  could  have  prevented  the  accident.  The 
special  request  on  this  point  was  not  necessary,  nor 
as   made   was   it   correct. 

Assignments  are  made  which  raise  the  question  of 
the  status  of  dogs  before  the  law,  and  on  what 
plane  they  are  to  be  put,  and  how  regarded. 
It  has  been  held  that  the  owner  of  a  dog  has 
such  property  in  him  as  that  he  may  maintain  an 
action  for  killing  or  injuring  him.  Wheatly  v.  Har- 
ris^   4    Sneed,    468.     Also,    that   he   is    the   subject  of 
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larcseny  as  personal  property.  State  v.  Brown^  9 
Bax.,  53.  It  has  also  been  held  that  a  dog  is  an 
animal  such  as  the  statute  contemplates  in  providing 
statutory  precautions  when  they  appear  upon  railroad 
tracks.  Fink  v.  Evans^  11  Pickle,  416.  It  is  true, 
that  at  common  law  a  dog  was  not  considered  as 
property,  the  reason  given  being  that  they  were  base 
in  their  nature,  and  kept  merely  for  whims  and 
pleasures.  But  this  rule  of  law  has  not  found  favor 
in  later  days,  and  the  reason  of  the  rule  is  not 
regarded   as   well    founded. 

In  Mullaly  v.  The  People,  86  N.  Y.,  365,  the 
Court  said,  very  enthusiastically,  that  "when  we  call 
to  mind  the  fact  that  a  small  spaniel  saved  the  life 
of  William  Grange,  and  thus  changed  the  current 
of  modern  history,  and  when  we  consider  the  faith- 
ful St.  Bernards,  which  rescue  travelers  caught  in 
the  storms  which  sweep  over  the  crests  and  sides  of 
the  Alps,  the  claim  that  the  dog  is  base  in  his  na- 
ture is  overthrown,  and  he  cannot  be  left  a  prey 
to  every  person  who  chooses  to  steal  or  kill  him. 
The  rule  of  the  common  law  was  technical  in  the 
extreme,  for  while  it  was  not  larceny  by  it  to  steal 
a  dog  while  living,  it  was  larceny  to  steal  his  hide 
after    he   was   dead." 

Large  amounts  of  money  are  now  invested  in  dogs, 
and  they  are  extensively  the  subjects  of  trade  and 
traffic.  They  are  the  negro's  associates,  and  often  his 
only  property,  the  poor  man's  friend,  and  the  rich 
man's   companion,    and   the    protection   of    women   and 


324  NASHVILLE': 


Citizens'  Rapid  Transit  Co.  v.  Dew. 


children,  hearthstones  and  henroosts.  In  the  earlier 
law  books  it  was  said  that  ^*dog  law"  was  as  hard 
to  define  as  was  '<dog  Latin."  But  that  day  has 
passed,  and  dogs  have  now  a,  distinct  and  well  es- 
tablished  status   in   the   eyes   of   the   law. 

Much  evidence  is  given  in  the  case  upon  the  ques- 
tion of  the  dog's  pedigree  and  ancestry.  The  objec- 
tions made  are,  that  these  matters  are  attempted  to  be 
proven  by  general  reputation,  and  this  is  characterized 
as  hearsay.  But  the  question  of  pedigree  and  ances- 
try is  a  matter  of  common  or  general  reputation^ 
whether  the  question  concerns  horses,  cattle,  dogs,  or 
men.  The  matter,  from  the  very  nature  of  things, 
depends  upon  reputation  or  common  repute.  It  is 
shown  that  certain  books  are  kept,  and  in  them  there 
is  a  registration  of  pedigrees  kept  up  for  the  infor- 
mation of  the  public,  not  only  as  to  horses,  but 
also  as  to  cattle  and  dogs.  These  are  shown  to  be 
received  as  satisfactory  evidence  of  pedigree  in  the 
same  manner  and  upon  the  same  idea  as  entries  in 
family  records  of  births,  deaths,  and  marriages  are 
received  with  I'egard  to  the  human  family.  18  Am. 
&  Eng.  Enc.  L.,  258;  I^lmrers  v.  Harahoii^  6  Yer., 
494;  Rogers  v.  Pai'k^  4  Hum.,  480;  Swmk  v.  French^ 
11  Lea,  79;  Morris  v.  Swaiiey^  7  Heis.,  591;  Ford 
v.  Ford^  7  Hum.,  92.  It  is  true,  that  in  family 
records  the  entries  in  the  books  are  usually  made 
by  the  relatives  and  friends  of  the  person,  but  in- 
asmuch as  dogs  have  no  relatives  competent  to  make 
entries   for  them,    it   is  allowable   for    such    entries  to 
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be    made    by    the    owners,    friends,    and    admirers   of 
the   dog. 

Upon  the  general  question  as  to  the  admissibility 
of  evidence  of  the  dog^s  pedigree,  and  the  qualities 
and  performances  of  his  ancestors,  we  think  there  can 
be  no  doubt  but  that  such  evidence  is  competent. 
It  is  certainly  competent  to  show  pedigree  upon  the 
question  of  value  of  horses,  cattle,  and  evep  sheep 
and  swine — their  different  strains  of  blood,  and  es- 
pecially as  to  horses  and  cows  it  is  competent  to 
show  the  qualities  of  the  sires  and  dams  and  more 
remote  ancestry,  as  these  matters  enter  larorelv  into 
the  question  of  value.  It  is  a  matter  of  common 
knowledge  that  the  same  questions  enter  in  the  con- 
sideration of  the  value  of  dogs,  not  only  such  as 
are  kept  for  common  use,  such  as  guard  dogs, 
shepherd  dogs,  Newfoundland  dogs,  but  also  such 
as  are  kept  for  sporting  purposes,  such  as  grey, 
blood,  and  fox  hounds,  bird  dogs  and  others.  There 
are  high  and  low  degrees  among  dogs  as  well  as 
•among  men,  and  while  the  common  coon  dog  has 
bis  value,  it  is  not  the  same  as  that  of  the 
trained  bird  dos:  or  the  trained  l)loodhound.  It 
is  a  matter  of  common  knowledge  and  observation 
that  certain  strains  of  blood  among  horses  add  mate- 
rially, if  they  do  not  entirely  fix  their  values,  and 
so  among  cows  and  hogs  and  sheep,  and  even  among 
chickens  and  turkeys.  Different  strains  of  blooded 
horses  are  valuable  because  it  is  found  that  for 
generations   the   achievments   of    horses   of    that   strain 
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have  been  noteworthy  upon  the  turf  and  elsewhere, 
and  so  with  dogs  these  qualities,  as  a  matter  of 
common  observation,  are  much  the  same  in  the  same 
strain  for  generation  after  generation.  We  think 
there  is  no  error  in  admitting  evidence  upon  these 
matters  of  pedigree,  and  the  reputation  of  this  par- 
ticular dog  killed  is  shown  to  have  had  what,  in 
dog  circles,  is  regarded  as  '*blue  blood,"  and  among 
these  he  belongs  to  the  inner  circles  of  the  four 
hundred,  a  member  of  the  F.  F.  T.,  or  first 
families  of  Tennessee.  In  addition,  he  was  of 
English  descent.  His  sire  was  Champion  Tribula- 
tion, by  imp.  Beppo  III.,  out  of  imp.  Champion 
Lass  of  Bow,  and  so  on  for  twenty  or  more  gen- 
erations. His  dam  was  Dick's  Sue,  by  Dick,  out 
of  Ida  Heath,  etc.,  for  as  many  generations.  It  is 
fully  shown  that  on  both  sides  the  ancestry  is^  traced 
back  to  the  best  of  English  nobility  blood  in  dog 
circles.  The  sire  of  the  dog  is  shown  to  have  had 
a  remarkable  record  in  field  trials  and  l>ench  shows, 
and   so    with   the   dam. 

Dogs  of  the  grade  of  the  dog  that  was  killed,  and 
with  such  pedigree,  are  shown  by  the  proof  to  be 
worth  from  $500  to  *1,000  in  the  market.  It  is 
also  shown  that  this  dog  had  had  the  distemper,  and, 
under  the  proof,  this  added  to  his  value  one  hun- 
dred per  cent.  It  is  attempted  to  show  that  this 
dog's  descent  may  not  have  been  entirely  pure,  and 
it  is  intimated  that  he  may  have  had  terrier  blood 
in    him,    but    the   only    foundation    for    this   inference 
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is  the  fact  that  he  '* tarried"  so  lonor  on  the  track 
when  the  car  was  approaching.  But  it  appears 
from  the  record  that  it  is  a  characteristic  of  the 
pointer,  when  he  sets,  to  become  oblivious  to  all 
earthly  surroundings,  and  the  bluer  his  blood  the 
more   absent-minded    he   becomes  on   such  an  occasion. 

The  question  of  pedigree  is  really  important  so" 
far  only  as  it  bears  upon  the  question  of  value  of 
the  animal  killed.  But  it  is  evident,  on  examining 
the  record,  that  the  jury  were  not  influenced  by  con- 
siderations of  pedigree  in  fixing  the  damages,  since 
they  have  named  an  amount  below  that  fixed  by  any 
witness  who  placed  a  value  upon  the  animal,  based 
upon  his  pedigree,  and  adopted  as  their  verdict  the 
evidence  given  by  the  plaintiff  and  other  witnesses 
of  value,  without  regard  to  pedigree,  and  fixed  the 
amount  at  the  smallest  sum  named  by  him  for  the 
dog,  taking  in  view  his  qualities,  and  in  leaving  out 
of  view  his  ancestry  or  pedigree.  The  plaintiff  fixes 
the  value  of  the  dog  at  $250,  without  any  reference 
to  his  blood  or  lineage,  and  in  this  he  is  wistained. 
He  describes  him  as  a  handsome  dog,  very  fast,  wide 
ranger,  very  stanch  on  his  game  and  to  the  gun, 
thoroughly  broken,  a  fine  retriever  from  land  or 
water,  with  an  excellent  disposition.  He  is  shown 
also  to  have  been  a  valuable,  reliable  yard  and  house 
dog,  and  to  have  made  himself  generally  useful  and 
almost   indispensable   to   the    plaintiff's   household. 

With    such   an  eloquent   recital    of   the  dog's   quali- 
ties,   the    jury    could    not,    perhaps,    have    given    less 
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damages  than  $260.  The  defendant  company  intro- 
duced no  evidence  of  vahie,  and  no  assignment  is 
made  that  the  damages  are  excessive.  Whatever 
might  be  our  opinion  as  to  the  value  of  a  dog  is 
immaterial,  as  we  are  controlled  by  the  evidence  in 
the  record.  While  we  have  not  passed  seriatim  upon 
the  many  errors  assigned,  we  have  considered  them 
all,  and  given  a  general  view  of  such  matters  as 
we   consider    important. 

Upon  the  whole  case,  we  are  of  opinion  that  the 
defendant  company  was  guilty  of  negligence  in  the 
killing  of  this  dog;  that  his  death  could  have  been 
prevented  by  the  exercise  of  proper  care  and  diligence; 
that  he  was  fatally  injured  by  the  car,  and  killed  as 
an  act  of  humanity  by  his  owner,  and  the  company 
is  liable  for  the  killing.  As  to  value,  it  is  placed 
bv  the  jurv  at  the  lowest  estimate  made  bv  any 
witnesses,  and  evidently  with()ut  regard  to  his  pedigree 
or    the    performances   t>f   his   ancestors. 

We    are    satisfied    with    the    verdict    and    judgment, 
and   it   i^  affirmed    with   costs. 
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Mitchell  v.  Railroad. 
(NasJivUle.     February    11,   1898.) 

1.  Bill  of  Exceptionb.     Unnecessary,  when. 

A  bill  of  exceptions  is  not  necessary  for  the  review  of  a  demurrer 
to  evidence  which  incorporates  the  evidence.    {PosU  PV-  •-^■^,  •331. 

2.  Railroads.   BloiHng  whistle  under  bridfje  over  public  thoroughfare. 

Blowing'  a  locomotive  whistle  loudly  several  times  under  a  bridge 
which  is  a  much  traveled,  public  thoroughfare,  over  which 
vehicles  of  all  kinds  are  constantly  passing,  is,  in  the  absence 
of  some  special  necessity  therefor,  an  unnatural  and  reckless 
act,  creating  a  liability  for  resulting  damages.  (Postj  pp. 
331~3:J3.) 

Cases  cited  and  approved:  Railroad  v.  Starnes,  9  Heis.,  52;  59 
Pa.,  259;  78  Pa.,  219. 

Cited  and  distinguished:  104  Ind.,  326  (S.  C,  54  Am.  Rep.,  334). 

3.  Same.     Same. 

A  presumption  of  negligence  arises  from  the  blowing  of  a  loco- 
motive whistle  loudljp  and  repeatedly  under  abridge  constantly 
used  by  all  kinds  of  vehicles.     {Post,  P-  333.) 

4.  CoNTRiBUTOBY  NEGLIGENCE.     Driving  ruiuiway  mule. 

That  one  of  plaintiff's  team  was  a  runaway  mule  does  not  con- 
stitute such  contributory  negligence  as  will  bar  his  action 
against  a  railroad  company  for  an  injury  sustained  in  a  run- 
away caused  by  negligent  blowing  of  an  engine  whistle  under 
a  bridge  over  which  the  team  was  passing.     {Post,  p.  S:i3.) 


FROM    CHEATHAM. 


Appeal  in  error  from    the  Circuit  Court  of    Cheat- 
ham   County.       W.  L.  Grigsby,  J. 
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James   L.   Watts   for   Mitchell. 

J.  D.  B.  DeBow,  Jacob  Leech,  aad  East  &  Fogg 
for    Railroad. 

Snodgrass,  C.  J.  The  plaintiff  in  error  was  in 
a  wagon,  driving  a  pair  of  mules  ov^r  a  bridge  on 
the  Charlotte  Pike,  near  Nashville.  This  pike  was 
a  public  thoroughfare,  much  traveled,  and  vehicles 
of  all  kinds  were  constantly  passing  over  the  bridge. 
While  plaintiff  was  so  passing,  an  engine  of  the  de- 
fendant (Nashville,  Chattanooga  &  St.  Louis  Railway) 
passed  under  it,  and,  while  under  it  or  just  as  it 
was  passing  out  from  beneath,  its  whistle  was  loudly 
blown  several  times.  This  frightened  the  mules, 
which  ran  away,  and  plaintiff  in  error  was  thrown 
out   of   the  wagon   and    badly   injured. 

Through  a  next  friend  (plaintiff  being  a  minor), 
he  brought  this  suit.  Issue  was  joined,  trial  had, 
and,  after  all  plaintiff's  evidence  was  in,  defendants 
demurred  to  it  as  insufficient  in  law  to  authorize 
recovery.  In  addition  to  what  we  have  stated  as 
facts  of  the  case  which  were  proven,  plaintiff  testi- 
fied that  he  did  not  know  the  cause  of  the  blowing 
and  made  no  effort  to  prove  whether  there  was  or 
not   a   legal   or   proper   cause  or   excuse   therefor. 

Upon  the  demurrer,  which  admitted  all  the  evi- 
dence and  all  legitimate  inferences  arising  thereon, 
the  question  was,  whether  negligence  could  be  in- 
ferred from  such  blowing  of  the  whistle  under  a 
public    bridge    on     a     thickly    traveled     thoroughfare, 
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while  plaintiff  in  error  was  driving  over  it.  The 
Court  held  it  could  not,  and  dismissed  the  suit. 
Plaintiff  took  a  bill  of  exceptions,  which  is  objected 
to  in  this  Court  as  insufficient.  This  is  immaterial. 
The  demurrer  incorporates  the  evidence,  and  a  bill 
of  exceptions  was  not  necessary.  2  Elliott's  General 
Practice,    Sec.    865. 

On  the  merits,  defendant's  counsel,  in  connection 
with  an  ingenious  argument  of  much  plausibility, 
cites  as  authority  for  the  action  of  the  Court  the 
case  of  Hallway  Co.  v.  Gaine^t,  104  Ind.,  326  (54 
Am.  Rep.,  334),  in  which  it  was  held  that  it  was 
not  necessarily  negligent  in  a  railway  company  to 
sound  a  locomotive  whistle  at  a  point  where  the  rail- 
road crosses  -  a  highway  by  a  bridge  overhead,  al- 
though the  crossing  is  known  to  be  one  of  extra- 
ordinary danger,  and  the  sounding  of  the  whistle 
causes   a  horse   to   run   away. 

We  have  stated  the  principle  of  this  case  from 
its  own  syllabus,  as  given  in  54  Am.  Rep.  It  may 
admit  of  question  if  it  is  not  too  strong  for  a 
proper  analysis  of  the  case,  which  is  a  somewhat 
complicated  one,  and  in  which  there  were  certain 
findings  of  fact,  made  by  the  Court  below,  and  cer- 
tain omissions  in  finding  to  which  reference  was 
made,  and,  amid  which  findings  and  omissions,  the 
Court  with  difficulty  labored  to  a  conclusion  satisfac- 
tory to  itself.  But  assuming  it  to  have  squarely 
decided  the  question  that  such  a  blowing  of  an 
overhead    engine    would    not    be   negligence  />c?r   se^    or 
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such  an  act  as  that  a  jury  or  judge  authorized  to 
deduct  legitimate  inferences,  might  not,  in  the  ab- 
sence of  other  proof,  hold  to  be  negligence,  then 
such  conclusion  is  not  satisfactory  to  us,  even  upon 
its  own  facts.  There,  however,  it  will  be  remem- 
bered, the  noise  and  smoke  involved  in  the  passage 
and  blowing  of  an  engine  were  above  the  animals, 
which  might  or  might  not  be  thereby  frightened. 
Bad  as  these  are,  they  are  not,  in  the  very  nature 
of  things,  so  terrifying  as  when  puffing  and  blasting 
underneath  the  animal  on  a  bridge  above,  where 
sound  and  sight  and  smell  may  all  be  combined  to 
drive  him  to  the  verge  of  frenzy  by  terror.  In 
such  a  case,  the  Supreme  Court  of  Pennsylvania  held 
such  blowing  negligence  per  ne.  That  Court  charac- 
terized it  as  an  act  of  gross  negligence.  Railroad 
Co.    V.    Bennett,    59    Pa.,    259-265. 

It  was,  of  course,  not  decided  that  any  blowing 
of  a  locojiiotive  whistle  would  be  negligence,  or  that 
every  case  of  injury  resulting  therefrom  would  be 
made  out  by  proving  such  blowing  without  more, 
and  this,  the  same  Court  aptly  illustrated  in  a  later 
case.      Railroad  Ok    v.    Stinger,    78    Pa.,    219. 

But  it  was  distinctly  held  that  a  blowing  under 
a  bridge  constantly  used  by  the  traveling  public  is 
prima  facie  negligence,  and  in  that  we  cordially  con- 
cur. See,  also,  Elliott  on  Railroads,  sec.  1264,  ref- 
erence to  note  3  and  cases  cited.  Railroad  Co.  v. 
Stamen,    9    Heis.,    52. 

Ordinarily    the   use   of    a    whistle    is   of    machinery 
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and  appliance  necessary  for  many  practical  purposes, 
and  where  used  under  ordinary  circumstances,  no 
inference  of  negligence  could  be  drawn,  but  it  is 
obvious  that  a  blowing  under  a  bridge  is,  in  the  ab- 
sence of  some  special  necessity  therefor,  an  unnat- 
ural and  reckless  act,  liable  to  cause  great  damage, 
and  the  circumstances  and  surroundings  call,  therefore, 
for  proof  of  its  necessity  when  the  act  occasions  the 
damage  to  be  anticipated.  The  proof  of  such  a 
blowing  under  such  circumstances  is  sufficient  to 
authorize  the  presumption  of  negligence.  The  onus 
is  shifted,  to  explain  and  justify  or  excuse  it,  upon 
him  who  does  it.  This  burden  may  be  successfully 
carried,  but  it  cannot  be  avoided  by  demurrer  to 
plaintiff's   evidence   establishing   the   act. 

It  results  that  judgment  sustaining  the  demurrer 
must  be  overruled  and  judgment  rendered  here 
against   demurrant. 

The  case  will  be  remanded  for  a  jury  to  assess 
damages. 

It  is  insisted  here  plaintiff  could  not  recover,  be- 
cause he  was  driving  one  run-away  mule.  We  find 
no  such  negligence  in  plaintiff^  s  conduct  as  precludes 
a  recovery.  If  he  was  guilty  of  any  negligence  to 
reduce  the  amount  he  might  otherwise  be  entitled 
to,  it  is  matter  for  the  jury,  which  shall  assess  the 
correct  amount,  to  be  given  under  the  facts  in  evi- 
dence  as   demurred   to. 

The  defendant  in  error  will  pay  the  cost  of  the 
appeal. 
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FouTCH  V.  State. 

{Nashville.      February    12,    1898.) 

1.  Charge  of  Court.     Not  part  of  record^  when. 

Althoug-h  the  charge  is  copied  into  the  transcript,  it  constitates 
no  part  of  the  record  unless  it  is  embodied  in  or  called  for  by 
the  bill  of  exceptions.     (PosU  P-  336.) 

Cases  cited  and  approved:  State  v.  Hawkins,  91  Tenn.,  140;  Mar- 
ble Co.  V.  Black,  89  Tenn.,  119;  Railroads  v.  Foster,  88  Tenn.,  671. 

2.  Same.     Refusal  of  special  requests  not  error,  when. 

The  Court's  refusal  to  give  special  requests  cannot  constitute 
reversible  error  in  any  case  where  the  principal  charge  is 
omitted  from  the  record,  as  it  is  conclusively  presumed,  in  such 
case,  that  the  charge,  as  given,  was  full  and  accurate.  {Post, 
p.  336.) 

Cases  cited  and  approved:  Railroad  v.  House,  96  Tenn.,  552; 
Railroads  v.  Foster,  88  Tenn.,  671. 

3.  Same.     Refused  propositions  not  read  to  jury. 

The  trial  Judge  is  not  required  by  the  statute  directing  him  to 
reduce  to  writing  his  decision  on  requests  for  special  instrac- 
tions  in  felony  cases,  to  read  to  the  jury  any  proposition  to 
which  he  does  not  assent.     {PosU  PP-  337-339.) 

Code  construed:  g  7187  (8.);  i  6050  (M.  &  V.). 

Case  cited  and  approved:  Lang  v.  State,  16  Lea,  434. 

4.  Jury  Trial.     Peremptory  challenges. 

It  is  reversible  error  to  allow  the  State  exceeding  four  peremp- 
tory challenges  where  the  offense  charged  is  not  capital,  but 
of  or  above  the  grade  of  petit  larceny — c.  g.,  murder  in  the 
second  degree.     {Post,  pp.  339-345.) 

Code  construed:  H  5825,  5826  (S.);  U  4789,  4790  (M.  &  V.);  JJ4013, 
4014  (T.  &S.). 
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Acts  construed:  Acts  1875,  Ch.  75;  Acts  1883,  Ch.  19. 
Case  cited:  Wiggins  v.  State,  1  Lea,  738. 


FROM    DEKALB. 


Appeal  in  error  from  Circuit  Court  of  DeKalb 
County.      M.  D.  Smallman,   J. 

RoBT.  Cantbell,  W.  V.  Whitson,  R.  L.  Can- 
TRELL,  J.  J.  FoBD,  and  W.  B.  Crowley  for   Foutch. 

Attorney  -  general  Pickle,  Dan  Williams,  and 
Wade  &   Spabkman   for   State. 

Caldwell,  J.  Lon  Foutch  was  indicted  in  the 
Circuit  Court  of  DeKalb  County  for  the  murder  of 
Stanton  Malone,  and  has  been  twice  tried.  On  the 
first  trial  he  was  convicted  of  murder  in  the  second 
degree  and  his  punishment  fixed  at  eleven  years  in 
the  penitentiary.  He  appealed  in  error,  and  this 
Court,  at  its  December  term,  1895,  reversed  the  ac- 
tion of  the  trial  Judge  on  account  of  erroneous  in- 
struction to  the  jury,  and  remanded  the  case  for  a 
new  trial.  The  opinion  then  delivered  is  reported  in 
95    Tenn.,    711,    et   seq. 

The  last  trial  resulted  in  a  conviction  for  the 
same  grade  of  offense,  and  the  punishment  was  as- 
sessed at  ten  years  in  the  penitentiary.  Another  ap- 
peal in  error  has  been  prosecuted,  and  numerous 
reasons,  for  which  another  new  trial  is  sought,  have 
been    assigned    and    urged    by    the    prisoner's   counsel. 
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1.  A  number  of  compjaints  are  lodged  against  the 
charge  to  the  jury,  but  these  cannot  be  considered, 
because  the  charge  is  not  made  a  part  of  the  record 
by  bill  of  exceptions.  Though  a  paper,  purporting  to 
be  a  charge,  is  copied  into  the  transcript,  it  is  not 
embodied  in  the  bill  of  exceptions  or  called  for  by 
it,  consequently,  this  Court  has  no  means  of  know- 
ing that  it -is,  in  truth,  the  deliverance  made  by  the 
trial  Judge,  and  for  that  reason  must  pass  it  by  as 
an  extraneous  paper.  State  v.  Ilawkiiis^  91  Tenn., 
140;  Marble  Oo.  v.  Black,  89  Tenn.,  119;  Ralhoay 
Cos.  V.   Foster ,    88   Tenn.,    671,    and   citations. 

2.  The  Court's  refusal  to  instruct  the  jury  as 
specially  requested  by  defendant's  counsel,  after  the 
principal  charge  had  been  given,  is  assigned  as  error. 
This  assignment  must  also  fail  on  account  of  the  ab- 
sence of  the  principal^  charge,  and  without  reference 
to  the  contents  of  the  instruction  specially  requested. 
Since  the  charge  given  does  not  appear  in  the  rec- 
ord so  that  it  may  be  examined,  this  Court  presumes, 
conclusively,  that  it  stated  fully  and  accurately  every 
proposition  of  law  arising  in  the  case.  Railroad  v. 
House,  96  Tenn.,  552;  Railway  Cos.  v.  Foster,  88 
Tenn.,  671.  Therefore  the  refusal  could  have  wrought 
no  injury  of  which  the  defendant  can  justly  complain. 
If  the  propositions  embodied  in  his  request  were 
sound  and  pertinent,  he  is  presumed  to  have  had  the 
benefit  of  them  in  the  principal  charge,  and  if  they 
were  not  sound  and  pertinent  they  should  not  have 
been   given. 
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3.  The  Court's  failure  to  read  to  the  jury  the  in- 
struction requested  by  the  defendant  is  made  the 
subject  of  another  assignment  of  error.  The  conten- 
tion made  in  support  of  this  assignment,  is  that  it 
was  the  Court's  duty,  under  the  statute,  to  read  this 
instruction  to  the  jury,  whether  he  approved  it  or  not; 
that  the  defendant  was  entitled  to  have  his  view  of 
the  legal  questions  involved,  read  to  the  jury,  al- 
though disapproved  by  the  trial  Judge.  This  is  an 
erroneous  interpretation  of  the  law.  Section  2,  Ch. 
67,  Acts  1873  (Code,  M.  &  V.,  §6062;  Shannon, 
§7186),  imperatively  requires  that»^' every  word"  of 
the  Court's  charge  in  felony  cases  shall  be  written 
and  read  to  the  jury,  filed  with  the  papers,  and 
taken  out  by  the  jury  upon  retiring  to  consider  of 
a  verdict.  The  third  section,  that  upon  which  the 
present  contention  arises,  is  in  these  words:  ''If  the 
attorneys  on  either  side  desire  further  instructions 
given  to  the  jury,  they  shall  write  precisely  what 
they  desire  the  Judge  to  say  further.  In  such  case, 
the  Judge  shall  reduce  his  decision  on  the  proposi- 
tion or  propositions  to  writing,  and  also  read  the 
same  to  the  jury  without  one  word  of  oral  comment, 
it  being  intended  to  prohibit  Judges  wholly  from 
making  oral  statements  to  juries  in  any  case  involv- 
ing the  liberties  and  lives  of  the  citizens."  Code, 
M.    &    v.,    §6063;    Shannon,    §7187. 

Though  this  provision  is  not  so  perspicuous  as 
might  be  desired,  its  terms,  when  construed  with 
reference    to    the    recognized    functions    of     the    trial 

16  P— 23 
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Judge,  indicate  clearly  that  the  Legislature  intended 
only  to  require  him  to  write  ''his  decision"  on  the 
<*  instructions "  offered,  and,  if  approved,  then  to 
read  them  and  "his  decision"  to  the  jury  as  a  part 
of  his  charge.  There  is  nothing  in  the  language 
used  nor  in  the  context  to  indicate  an  intention  that 
he  should  read  to  the  jury  any  '*  proposition  or 
propositions ' '  to  which  he  might  not  assent.  The 
manifest  purpose  of  the  two  sections  mentioned  was 
only  to  have  every  part  of  all  instructions,  actually 
given  by  the  Court  to  the  jury  in  felony  cases,  re- 
duced to  writing,  tind  read,  and  not  in  any  sense  or 
to  any  degree  to  furnish  the  jury  with  the  disap- 
proved views  of  counsel  as  to  the  law  of  the  case. 
It  would  be  so  radical  a  departure  from  settled 
rules,  and  so  fruitful  a  source  of  disorder  and  con- 
fusion, to  require  the  presiding  Judge  to  submit 
to  the  jury  any  and  every  proposition  that  mi^ht 
be  presented  by  counsel  on  either  side,  and  whether 
approved  or  disapproved  by  him,  that  this  Court 
would  not  believe  the  Assembly  entertained  such  a 
purpose,    unless   it    be   expressed    in    the   clearest    and 

• 

most  indubitable  language.  Besides,  if  legislation 
were  so  intended,  it  could  but  prove  abortive  and 
nonenforcible  because  an  interruption  and  abridgment 
of  the  Court's  constitutional  function  of  charging  the 
jury  according  to  his  best  judgment  of  the  law. 
This  Court,  speaking  through  Judge  Turney,  in  the 
case  of  ]V7Jei/  and  Felix  Lang  v.  State^  said:  "The 
defendants  submitted  a  series  of   propositions,  and    re- 
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quested  the  Court  to  give  them  in  charge  to  the 
jury.  They  were  'handed  to  the  jury'  with  the 
indorsenaent,  *  accepted  and  given  to  the  jury,  ex- 
cept in  so  far  as  they  conflict  with  the  principles 
laid  down  in  the  charge.'  This  was  error.  It  was 
the  duty  of  the  Court  to  have  examined  and  passed 
upon  the  several  requests.  If  they,  or  either  of 
them,  were  not,  in  the  opinion  of  the  Court,  the 
law  of  the  case,  they  should  have  been  entirely 
withheld  from  the  jury,  and  filed,  in  order  to  be 
used  if  a  bill  of  exceptions  became  necessary.  Under 
the  rule  now  in  force  in  this  State,  the  jury  must 
take  the  law  as  laid  down  to  it  by  the  Court.  It 
cannot  and  must  not  be  required  to  compare  di- 
verse opinions  of  Court  and  counsel,  with  a  view 
of  settling  questions  of  conflict  between  them." 
16  Lea,  434,  435.  It  is  obvious,  therefore,  from 
every  standpoint,  that  the  trial  Judge  in  the  present 
case  was  right  in  not  reading  the  rejected  instruc- 
tion  to   the   jury. 

4.  It  is  objected  that  the  Court,  in  making  up 
the  trial  jury,  erroneously  allowed  the  State  six  per- 
emptory challenges,  when,  as  contended,  only  four 
were  allowable  under  the  law.  The  Code  of  1858 
contained    the   following    pertinent   sections: 

''4013.  In  the  trial  of  all  prosecutions  for  crime 
under  the  grade  of  petit  larceny,  the  State  and  the 
defendant  may  each  challenge,  peremptorily,  five 
jurors    without   assigning  anj'^    cause. 

"4014.   In    the   trial    of    all    criminal    prosecutions 
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above  the  grade  of  petit  larceny,  the  State  is  enti- 
tled to  ten  peremptory  challenges,  and  the  defendant, 
if  the  charge  is  a  felony  punishable  with  death,  to 
thirty-five  challenges,  and  in  all  other  cases  to 
twenty-four. ' ' 

It  is  readily  observable  that  these  provisions 
make  two  classes  of  peremptory  challenges  for  the 
State  and  three  for  the  defendant.  Prosecutions  for 
crimes  under  the  grade  of  petit  larceny  are  of  one 
class  as  to  the  State  and  of  one  class  as  to  the  de- 
fendant (§4013);  and  those  for  crimes  above  that 
grade  form  one  class  as  to  the  State,  and  two 
classes   as   to   the   defendant   (§  4014). 

In  all  prosecutions  for  crimes  under  the  grade  of 
petit  larceny,  the  State  and  the  defendant  have  five 
challenges  each;  in  those  for  crimes  above  that  grade 
the  State  is  given  ten  challenges,  and  the  defendant 
thirty-five  or  twenty-four,  as  the  offense  may  or  may 
not  be  punishable  by  death.  Whether  the  offense 
be  punishable  by  death  or  not,  if  above  the  grade 
of  petit  larceny,  is  of  no  consequence  in  determining 
the  number  of  the  State's  challenges,  for  it  is  the 
same  in  either  case.  But  not  so  as  to  the  defend- 
ant. If  the  crime  be  punishable  by  death,  he  is 
entitled  to  thirty-five,  and  if  above  the  grade  of 
petit  larceny  and  not  so  punishable,  he  is  entitled 
to  twenty -four.  Such,  undoubtedly  was  the  mean- 
ing of  the  statutes  embodied  in  the  sections  of  the 
Code  just  quoted.  The  first  of  those  sections  (§  4U13) 
has  not   been  mentioned   in  any  subsequent  legislation. 
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and  has  been  carried,  without  chancre,  into  later 
compilations  (M.  &  V.,  §4789;  Shannon,  §5825); 
but  the  second  one  (§  4014)  has  undergone  two  leg- 
islative amendments.  The  first  of  these  amendments 
was  made  by  Sec.  1,  Ch.  75,  Acts  1875,  which  is  as 
follows:  '^That  §4014  of  the  Code  of  the  State  of 
Tennessee  be  so  amended  as  to  read:  '  In  the  trial 
of  criminal  prosecutions  above  the  grade  of  petit 
larceny,  the  State  is  entitled  to  six  peremptory 
challenges,  and  the  defendant,  if  the  charge  is  of 
felony  punishable  with  death,  to  twenty-four  chal- 
lenges; and  in  all  other  cases,  the  State  to  four, 
and  the  accused  to  ten.'"  Two  changes  are  wrought 
by  this  Act:  (1)  the  number  of  challenges  on  both 
sides  is  reduced,  and  (2)  the  State's  domain  of 
challenges  in  prosecutions  for  crimes  above  the  grade 
of  petit  larceny  is  divided  into  two  classes,  and  the 
number  of  the  State's  challenges,  like  that  of  the 
defendant's,  is  made  to  depend  upon  the  question  as 
to  whether  or  not  the  offense  charged  is  punishable 
with  death.  This  Act  came  under  review  in  the  case 
of  Wiggins  v.  State^  1  Lea,  738,  which  involved  a 
charge  of  forgery  and  other  kindred  offenses  against 
two  persons.  This  Court  ruled  that  the  State  was 
entitled  to  only  four  challenges,  and  that  the  de- 
fendants were  entitled  to  ten  each.  The  State  was 
denied  the  right  of  four  challenges  for  each  defend- 
ant. To  meet  this  disadvantage  to  the  State,  as  we 
presume,  the  other  amendatory  Act  was  passed.  This 
Act   (Ch.    19,    Acts    1883)    amended   the    Act  of   1875 
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SO  as  to  read  thus:  ^'In  the  trial  of  criminal  pros- 
ecutions above  the  grade  pf  petit  larceny,  the  State 
is  entitled  to  six  challenges,  and  the  defendant,  if 
the  charge  is  a  felony  punishable  with  death,  to 
twenty-four  challenges;  and  where  there  are  more  de- 
fendants than  one  on  trial,  for  an  offense  of  the 
grade  aforesaid,  the  State  shall  be  entitled  to  six 
peremptory  challenges  for  each  defendant  on  trial, 
and  each  defendant  to  twenty-four,  and  in  all  other 
cases,  the  State  to  four  for  each  defendant,  and  each 
defendant  to  ten  challenges."  This  is  the  law  as  it 
now  exists,  and  as  incorporated  in  compilations  by 
Milliken  &  Vertrees,  at  §  4790,  and  by  Shannon  at 
§  5826.  It  relates  alone  to  prosecutions  for  offenses 
above  the  grade  of  petit  larceny,  and  gives  the 
State  six  challenges  for  each  defendant  chai:ged  with 
such  offense,  if  punishable  with  death,  and  four  if 
not  so  punishable;  and  to  each  defendant  it  gives 
twenty-four  challenges  where  the  State  has  six,  and 
ten  where  the  State  has  four.  The  phrase,  '^and 
in  all  other  cases,"  as  used  in  the  last  line  of 
§  4014  of  the  Code  of  1858,  meant  all  cases  above 
the  grade  of  petit  larceny,  not  punishable  with 
death.  The  same  phrase  is  preserved  in  the  later 
Acts  and  there  has  the  same  meaning.  It  may  be 
noted  at  this  point  that  the  State,  under  the  more 
recent  legislation,  has  not  so  many  challenges,  by 
one,  in  the  trial  of  prosecution  for  offenses  above 
the  grade  of  petit  larceny  and  not  punishable  with 
death,  as   it  has    under  the   unchanged  section    (§  4013) 
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of  the  Code  of  1858  (M.  &  V.,  §4789;  Shannon, 
§  5826),  in  the  trial  of  those  for  offenses  under  that 
grade.  Anomalous  as  this  may  seem,  the  statutes 
are  susceptible  of  no  other  construction.  The  Legis- 
lature alone  has  the  right  to  fix  the  number  of  per- 
emptory challenges,  and  the  Courts  may  not  disre- 
gard its  declaration,  but  must  apply  and  enforce  it 
as  they  find  it.  The  statutes  now  existing  in  rela- 
tion to  peremptory  challenges  allowed  in  criminal 
prosecutions  may  be  summarized  and  epitomized  as 
follows: 

1.  If  the  offense  charged  be  under  the  grade  of 
petit  larceny,  the  State  and  the  defendant  have  five 
each.  Code,  §4013;  M.  &  V.,  §4789;  Shannon, 
§5825. 

2.  If  the  offense  charged  be  above  the  grade  of 
petit  larceny  and  punishable  with  death,  the  State 
has  six  for  each  defendant,  and  each  defendant  has 
twenty-four.  Code,  §4014  as  amended  by  Sec.  1, 
Ch.  75,  Acts  1875,  and  by  Sec.  1,  Ch,  19,  Acts 
1883;    M.    &   v.,    §4790;    Shannon,    §5826. 

3.  If  the  offense  charged  be  above  the  grade  of 
petit  larceny  and  not  punishable  with  death,  the 
State  has  four  for  each  defendant,  and  each  defend- 
ant has  ten.  Code,  §4014,  as  amended  by  Seel, 
Ch.  75,  Acts  175,  and  by  Sec.  1,  Ch.  19,  Acts 
1883;     M.    &   v.,    §4790;    Shannon,'   §5826. 

Strangely,  no  direct  provision  is  made  for  chal- 
lenges by  either  side  in  prosecutions  for  petit  lar- 
ceny.      The   provisions    made    are   as    to   offenses    un- 
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der  the  grade  of  petit  larceny  on  the  one  hand,  and 
as  to  those  above  that  grade  on  the  other  hand;  bat 
as  to  petit  larceny  itself  there  is  no  direct  provision. 
It  is  understood  that  in  some  circuits  petit  larceny 
has  been  classed  with  those  offenses  under  that  grade, 
and  that  in  others  it  has  been  classed  with  those 
above  that  grade,  and  that  the  challenges  provided 
for  the  one  grade  and  the  other  have  been  allowed 
accordingly    in    the   different   circuits. 

Mr.  Caruthers  speaks  of  peremptory  challenges 
with  reference  to  misdemeanors  and  felonies;  and  all 
pf  the  former  class  of  offenses  he  places  under 
§  4013,  and  all  of  the  latter  class  he  places  under 
§4014  of  the  Code  of  1858.  Hist,  of  Lawsuit, 
Sec.  832,  p.  599.  This  we  think  an  eminently 
sound  view,  and,  in  accordance  with  it,  we  would 
be  disposed  to  hold  that  petit  larceny,  which  is  a 
felony,  should  be  ranged  under  §  4014  and  the  cor- 
responding sections  of  later  compilations.  To  do 
this,  we  would,  by  construction,  insert  the  words 
*^of  and"  in  the  middle  of  the  introductorv  clause, 
and  read  it  thus:  ''In  the  trial  of  criminal  prosecu- 
tions   of  and  above    the  grade  of    petit   larceny,''    etc. 

Though  indicted  for  a  cni)ital  felony,  the  defend- 
ant in  the  present  case  had  been  acquitted  of  mur- 
der in  the  first  dej^ree  on  a  former  trial,  and,  for 
that  reason,  he  was  arraignable  on  the  latter  trial 
for  murder  in  the  second  decree.  This  offense  is 
above  the  grade  of  petit  larceny,  and  not  punisha- 
ble   with    death;     hence,    it   fell    within    the    second  di- 
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vision  of  oflfenses  above  the  grade  of  petit  larceny, 
and,  on  the  trial,  the  State  was  entitled  to  four, 
and  the  defendant  to  ten,  peremptory  challenges,  as 
prescribed  for  that  division.  The  defendant  was, 
in  fact,  allowed  ten,  and  the  State  six  instead  of 
four.  The  allowance  of  this  excess  to  the  State 
was  an  error  against  the  defendant,  for  which  the 
judgment  must  be  reversed,  and  the  case  remanded 
for   another   trial. 

5.  It  is  also  insisted  that  the  conviction  is  not 
sustained  bv  the  evidence.  As  another  trial  must  be 
had,  we  express  no  opinion  on  the  facts  of  the  case. 
The  reversal  is  placed  alone  upon  the  erroneous  rul- 
ing in  respect  of  peremptory  challenges  allowed  to 
the   State. 
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Richardson  v.  Marshall  County. 

{Nashville.       February    6,    1898.) 

1.  Municipal  Bonds.     Issued  wiUumt  legislative  authority^  are  non- 

eiiforceable. 

Neg'otiable  bonds  issued  by  counties,  cities,  or  towns,  without 
legislative  authority,  are  void  ab  initio^  and  nonenforceable  in 
whosesoever  hands  they  come.     {PosU  P-  349.) 

Cases  cited  and  approved:  Milan  v.  Railroad,  11  Lea.  329;  Colburn 
V.  Railroad,  94  Tenn.,  43;  Johnson  City  v.  Railroad,  ante,  p. 
138;  111  U.  S.,  400;  127  U.  S.,  139,  160;  21  Fed.  Rep.,  870. 

2.  Samb.     Estoppel  of  county  by  adjudi<xitUm  of  validity  of. 

« 

A  decree  adjudg'ing  that  railroad  aid  bonds  were  *' legal  and 
valid,"  rendered  in  a  suit  by  taxpayers  against  a  railroad  com- 
pany and  the  county  tax  collector  to  enjoin  the  collection  of 
taxes  laid  by  the  county  to  pay  the  interest  on  the  bonds,  is 
conclusive  against  the  county,  in  favor  of  one  who  purchased 
bonds  after  its  rendition,  as  to  the  existence  of  legislative  au- 
thority for  their  issuance,  although  lack  of  such  authority  was 
not  expressly  alleged  in  the  bill  on  which  the  decree  was  ren- 
dered, where  the  county,  though  not  a  formal  party,  was  cog- 
nizant of  the  decree  and  has  acquiesced  in  it  without  complaint, 
and  has  paid  the  interest  for  &  number  of  years  and  about  one- 
half  of  the  principal.     {Posty  pp.  350,  351.) 

Case  cited:  Williams  v.  Railroad,  9  Bax.,  488. 

3.  Same.     Validity  of,  determined  by  judicial  construction  prevailing 

at  date  of  issuance. 

The  validity  of  county  bonds  in  the  hands  of  botui  fide  holders 
must  be  determined  by  the  law  as  it  was  judicially  construed 
to  be  when  the  bonds  were  put  upon  the  market,  although  the 
Court,  at  the  present  time,  may  be  inclined  to  place  a  different 
construction  upon  the  law.     {Post,  pp.  351,  352.) 

Cases  cited  and  approved:  101  U.  S.,  677;  105  U.  S.,  60,  73. 
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4.  Same.    Negotiated  after  cancellaUon,  invalid  in  hands  of  innocent 

purchaser, 

Nefifotiable  county  bonds  which  have  been  paid  and  canceled, 
but  have  been  fraudulently  taken  from  the  files  and  put  in 
circulation  after  such  payment  and  cancellation,  are  invalid, 
even  in  the  hands  of  a  bona  fide  holder.     (Post,  pp,  364,  355.) 

Cases  cited  and  approved:  44  La.  Ann.,  209;  80  Va.,  427  (S.  C,  56 
Am.  Rep.,  596);  5  Denlo,  517. 

5.  Same.    No  implied  warranty  by  seller  of  legislati/ve  a/uthorityfor 

issuance  of. 

A  seller  of  negotiable  county  bonds  does  not  impliedly  warrant 
the  existence  of  legislative  authority  for  their  issuance.  (Post, 
pp.  355.  356.) 

Cases  cited  and  approved:  Ruohs  v.  Bank,  94  Tenn.,  57;  92  U.  S., 
447. 

I 

4 

6.  Same.     Implied  warranty  by  seller  of  title  and  genuineness  of. 

The  seller  of  negotiable  county  bonds  impliedly  warrants  that 
he  has  a  good  title,  and  that  the  bonds  are  genuine,  and  he  is 
liable  to  the  buyer  for  loss  occasioned  by  a  breach  of  such 
warranty.     (Post,  pp.  355,  356,  357,  358.) 

7.  Same.     Want  of  legislative  authority  to  issue,  no  defense  for  breach 

of  seller's  implied  warranty  of. 

The  seller  of  negotiable  county  bonds  cannot  escape  liability  for 
breach  of  his  implied  warranty  that  the  bonds  are  genuine,  be- 
cause the  bonds  were  issued  without  legislative  authority,  as  to 
which  there  was  no  warranty,  express  or  implied,  especially 
where  it  appears  that  the  bonds  would  probably  have  been 
paid  but  for  the  fact  that  they  had  already  been  paid,  and  had 
been  fraudulently  removed  from  the  files  and  put  in  circulation. 
(Post,  pp.  355-854*.) 

8.  Same.     Oood  faith  does  not  protect  seller. 

That  the  seller  of  negotiable  bonds  acted  in  good  faith  and  en- 
tertained an  honest  belief  that  he  had  a  good  title,  affords 
him  no  protection  in  a  suit  for  breach  of  his  implied  warranty 
of  the  genuineness  of  the  bonds.     (Post,  pp.  358,  359.) 

9.  Chancery  Pleading  and  Practice.    Defense  proper  by  answer 

and  not  by  plea,  wfien. 

The  defense  to  county  bonds,  that  the  same  have  been  paid  and 
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canceled,  but  were  fraudulently  taken  from  the  files  and  put 
in  circulation  after  such  payment  and  cancellation,  is  properly 
presented  by  answer  setting*  up  such  facts,  and  a  plea  of  non 
est  factUTfi,  even  if  proper,  is  not  necessary.     {Posty  pp  353,  354.) 


FROM     MARSHALL. 


Appeal  from  Chancery  Court  of  Marshall  County. 
W.   S.    Bearden,  Ch. 

McLemore,   Richardson    &   Davis   for   Richardson. 

J.  L.   Marshall   for   County. 

Armstong,  Smithson   &   Armstrong   for   Bank. 

Caldwell,  J.  On  July  1,  1873,  Marshall  County 
issued  a  series  of  $115,000  of  twenty  years,  nego- 
tiable, interest- bearing,  coupon  bonds,  to  the  Duck 
River  Valley  Railroad  Company,  in  payment  of  the 
county's  subscription  to  •  the  capital  stock  of  the 
company.  Three  of  these  bonds,  two  for  $500  each, 
and  one  for  $1,000,  with  the  twentieth  annual  coupon 
attached  to  each  of  them,  went  into  the  hands  of 
James  D.  Richardson,  executor,  as  parts  of  the  as- 
sets  of   the   estate   of    Mrs.   N.    P.    McCord,  deceased. 

In  April,  1895,  almost  two  years  after  maturity, 
this  bill  was  filed  by  the  executor  to  collect  these 
bonds  and  coupons.  The  county  defended  upon  two 
grounds:  (1)  That  the  whole  series  of  bonds  was 
issued  without  legislative  authority,  and  was  therefore 
void;    (2)   that  the  particular   bonds  sued  on   had  .been 
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paid  and  canceled  by  the  county,  and  that  thereafter 
some  unknown  person  had  fraudulently  taken  them 
frdm  its  files,  and,  after  removing  the  indorsed  can- 
cellation by  means  of  some  chemical,  had  fraudu- 
lently put  them  in  circulation  again,  without  the 
knowledo:e  or   consent  of   the   countv. 

The  Chancellor,  without  passing  on  the  first  of 
these  defenses,  was  of  the  opinion  that  the  second 
one  was  true  in  fact  and  sound  in  law,  and  so  ad- 
judged,   dismissing   the    bill. 

> 

The  Court  of  Chancery  Appeals  held  that  the 
first  defense  was  well  made  in  fact  and  in  law,  and 
that  the  second  one  was  sustained  by  the  proof,  but 
that  it  must  be  unavailing  because  presented  in  the 
form  stated  by  an  answer,  and  not  by  a  formal 
plea  of  non  est  factum.  The  result  was  an  aflirm- 
ance  of  the  decree  of  the  Chancellor,  but  upon  a 
different  ground. 

It  is  well  settled  that  negotiable  bonds  issued  by 
counties,  cities,  or  towns,  without  legislative  author- 
ity, are  void  ab  initio^  and  nonenforceable  in  whose- 
soever  hands.  Claihor7i£  Co.  v.  Brooks ^  111  U.  S., 
400;  Kelley  v.  Milrm,  127  U.  S.,  139;  Norton  v. 
Dyershurg^  Ih.^  160;  l\laski  v.  Gllmore^  21  Fed. 
Rep.,  870;  Milan  v.  Railroad^  11  Lea,  329;  Colharn 
V.  Railroady  94  Tenn.,  43;  Johnson  City  v.  Three 
C.^s  Railroad^  ante^  p.  138.  But  the  original  va- 
lidity of  all  this  series  of  bonds  must  be  held  to 
have  been  conclusively  and  finally  adjudged  long  be- 
fore  the   present    litigation   arose. 
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In  December,  1875,  E.  T.  Williams  and  more  than 
one  hundred  other  citizens  and  taxpayers  of  Marshall 
County  filed  their  bill  against  the  railroad  company 
and  the  county^s  tax  collector,  to  restrain  and  per- 
petually enjoin  the  collection  of  the  taxes  laid  by 
the  county  to  pay  the  interest  on  these  bonds  for 
that  year.  This  relief  was  sought  upon  the  allega- 
tions that  the  railroad  company  was  not  chartered 
according  to  law,  that  the  subscription  of  the  county 
was  not  lawfully  made,  and  that  there  was  no  ''le- 
gal warrant  or  authority  for  the  issuance  of  said 
bonds." 

On  final  hearing  the  Chancellor  dismissed  the  bill, 
and,  on  appeal,  this  Court,  in  March,  1878,  affirmed 
his  action,  and,  by  its  decree,  specifically  adjudged, 
among  other  things,  that  the  $115,000  of  bonds  were 
*' legal   and   valid." 

Although  it  was  not  distinctly  alleged  in  the  bill 
that  the  absence  of  '•legal  warrant  or  authority"  to 
issue  the  bonds  was  due  to  a  lack  of  legislative  au- 
thorization,  and  although  it  was  not  distinctly  recited 
in  the  decree  that  this  Court  found  sufficient  author- 
ization in  existing  statutes,  it  can  but  be  entirely 
manifest  that  the  allegation  was  broad  enough  to 
raise,  and  the  decree  specific  enough  to  adjudge,  that 
exact  question.  Indeed,  when  the  Court  adjudged 
that  the  bonds  were  ''legal  and  valid,"  it  necessarily, 
ex  vi  termini^  held  that  there  was  ample  legislative 
authority  for  their  issuance,  since  without  such  au- 
thority   they    must   unavoidably    have    been    illegal    and 


DECEMBER  TERM,  1897.  361 

Richardson  in  Marshall  County. 

invalid.  The  county  was  not  a  formal  party  to  that 
litigation,  nor  before  the  Court  otherwise  than  through 
its  tax  collector,  yet  it  was  cognizant  of  the  decree, 
and  Acquiesced  in  it  without  complaint,  paid  the  in- 
terest year  after  year,  and  parts  of  the  principal 
from  time  to  time,  until  about  half  the  bonds  were 
satisfied  in  full,  and  then  refunded  practically  all  of 
the   others.  . 

In  the  face  of  such  a  decree  in  such  a  litigation, 
and  of  such  a  recognition  and  the  consequent  en- 
couragement to  free  circulation  in  the  markets  of 
the  country,  the  county  will  not  at  this  late  day  be 
heard  to  question  the  original  validity  of  the  bonds 
upon  any  ground  whatsoever,  and  especially  as  against 
the  complainant  whose  testatrix  made  her  purchase 
in  good  faith  and  for  value  long  after  that  adjudi- 
cation, and  when  nearly  all  of  the  interest  had  been 
paid  on  each  of  the  bonds  she  bought.  It  may  be 
conceded,  as  was  decided  by  the  Court  of  Chancery 
Appeals,  that  the  statutes  existing  in  1873,  when 
this  bond  issue  was  made,  did  not  authorize  it,  and 
yet,  because  the  Court  of  last  resort  adjudged  other- 
wise,  the   result   would   be   the   same. 

Under  the  maxim  that  every  man  is  presumed  to 
know  the  law,  all  intending  purchasers  were  bound, 
of  course,  at  their  peril,  to  see  that  the  bonds  were 
issued  under  competent  legal  authority.  In  this,  how- 
ever, they  were  not  required  to  make  an  infallible 
construction  of  the  statutes  for  themselves,  but  were 
allowed   to   rely  ui)on   the   adjudication   of   this  Court. 
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In  other  words,  they  were  not  required  to  know 
the  law  otherwise  than  as  declared,  if  declared,  by 
the  highest  tribunal  erected  for  its  interpretation. 
Moreover,  should  this  Court  now  interpret  those  stat- 
utes differently,  and  hold  that  the  bonds  were  issued 
without  pro^^r  legislative  authorization,  the  rights  of 
present  bona  fide  holders  could  not  be  disturbed 
thereby,  for  the  validity  of  the  bonds,  in  the  hands 
of  such  persons,  must  be  determined  by  the  law  as 
it  was  judicially  construed  to  be  when  the  bonds 
were  put  upon  the  market.  Dmiglasa  v.  County  of 
Pike,  101  U.  S.,  677;  Taylor  v.  Ypsilanti,  ^  105  U. 
S.,    60;   jVew   Buffalo   v.  Iron    Co.,    lb.,    73. 

It  should  be  noted  that  the  opinion  filed  by  this 
Court  [Williams  v.  Railroad  Co.,  9  Bax.,  488)  in 
advance  of  its  decree,  mentioned  and  considered  only 
the  impeachment  of  the  railroad's  charter  and  of  the 
county's  subscription,  and  did  not  refer  to  the  al- 
leged absence  of  '* legal  warrant  or  authority"  for 
the  issuance  of  the  bonds.  That  omission  in  the  opin- 
ion, however,  could  not  operate  now  as  a  limitation 
upon  the  scope  of  the  decree,  which  was  subsequent 
in  point  of  time,  and  might  well  have  embraced 
matters  not  discussed  in  the  opinion.  The  decree  in 
such   a   case   must   be   regarded   as   controlling. 

The  opinion  only,  and  not  the  decree,  was  brought 
to  the  attention  of  the  Court  of  Chancery  Api^eals; 
hence,  that  Court  naturally  concluded  that  the  ques- 
tion of  legislative  authority  was  not  involved  in  that 
case,    and,    in    view    of    that    fact,    made    an    original 
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investigation  and  determination,  >  in  the  light  of  sub- 
sequent decisions  by  this  Court  and  the  Supreme 
Court  of  the  United  States  in  relation  to  other 
county    and    municipal    bond   issues   in   this   State. 

We  cannot  concur  with  the  Court  of  Chancery 
Appeals  in  holding  that  the  second  defense  of  the 
county  could  be  made  available  under  a  plea  of 
non  est  factum  only.  It  may  be  that  the  county 
could  prove  payment,  cancellation,  and  fraudulent  re- 
issuance under  such  a  plea,  but  we  think  an  answer 
the  more  appropriate  pleading,  in  equity,  for  such  a 
defense.  The  insistence  of  the  county  was,  that  it  had 
paid  each  of  the  bonds  now  in  suit  and  canceled 
them,  and  that  after  this  had  been  done,  some  un- 
known person  had  purloined  them,  and  by  means  of 
a  skillful  erasure  of  the  indorsed  cancellation,  fraud- 
ulently   put   them   on   the    market   again. 

The  real  defense  was  best  pleaded,  the  true  issue 
best  pres*ented,  when  the  facts  relied  on  were 
plainly  and  directly  stated  in  the  form  of  an 
answer.  No  denial,  disclosure  or  other  averment 
made,  was  of  such  a  nature  as  to  demand  a  plea  of 
non  est  factiiin.  There  was,  and  could  have  been, 
no  denial  that  the  bonds,  in  their  present  form  and 
tenor,  were  executed  by  the  county;  on  the  contrary, 
it  was  '  distinctly  admitted  that  they  had  been  so  ex- 
ecuted^ and  that  they  were;  originally,  genuine  obli- 
gation^. The  gist  of  the  defense  was  payment,  and 
it    was    none    the    less     so    because    the    money    was 
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averred  to  have  been  paid  to  the  then  owner,  and 
not   to   the   present   holder   of   the   bonds. 

The  Court  of  Chancery  Appeals,  having  found  as 
a  fact  that  the  contention  of  the  county  in  respect 
of  payment,  cancellation,  theft,  and  fraudulent  re- 
circulation, was  sustained  by  the  proof,  should  have 
applied  that  finding  to  the  answer  as  an  appropriate 
pleading,  and  then  held  as  a  matter  of  law  that  the 
bonds  had  been  once  extinguished  and  could  not  be 
collected   a   second   time. 

Payment  and  cancellation  worked  an  absolute  ex- 
tinguishment of  the  bonds,  and  rendered  them  null 
and  void  to  all  intents  and  purposes.  When  paid 
and  canceled  they  were  utterly  dead  and  incapable 
of  revitalization  by  theft  and  fraudulent  recirculation. 
No  sort  of  manipulation  by  the  thief  could  revive 
extinct  obligations  or  create  new  ones.  Hence,  the 
bonds   in   suit   are  without  vitality  and   not  collectible. 

In  Pugh  V.  Moore  it  was  decided  that  negotiable 
Louisiana  bonds,  fraudulently  reissued  by  the  Treas- 
urer of  the  State,  were  nonenforcible  nullities,  though 
in  the  hands  of  an  innocent  holder  (4:4  La.  Ann., 
209):  and  a  like  decision  was  made  in  the  case  of 
*  Branch  v.  Coianii^sumers  of  Sinking  Fiind^  wherein 
bo7ia  fide  holders  sought,  without  success,  to  comj^l 
the  funding  of  certain  negotiable  Virginia  bonds  that 
had  been  stolen  and  j)ut  on  the  market  after  redemp- 
tion by  the  State.  80  Va.,  427  (S.  C,  56  Am. 
Rep.,  596).  See,  also,  ClufuuDig  Bank  v.  Chemnrnj 
(7(9.5    5    Denio,    517. 
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Having  been  previously  advised  of  the  county's 
insistence,  as  subsequently  embraced  in  its  second 
ground  of  defense,  the  complainant,  in  filing  his  bill, 
impleaded  also  the  Bank  of  Lewisburg,  from  which 
his  testatrix  purchased  two  of  the  bonds  in  suit 
(that  for  $1,000,  and  one  of  those  for  $600),  and 
prayed  in  the  alternative  for  a  recovery  against  it 
*'for  having  sold"  to  her  '*  invalid  or  fraudulent 
or  worthless  bonds."  The  bank  defended  upon  sev- 
eral grounds,  but  mainly  upon  the  averment  that  it 
bought  and  sold  these  two  bonds  in  the  due  course 
of  its  business,  and  in  the  utmost  good  faith.  The 
Chancellor  dismissed  the  bill  as  to  this  defendant  also, 
and  the  CJourt  of  Chancery  Appeals  affirmed  his  de- 
cree. The  latter  Court  found,  as  a  fact,  that  com- 
plainant's testatrix  bought  these  two  bonds  from  the 
bank,  and  paid  full  value  therefor,  without  notice  of 
any  defect  in  them,  and  that  the  bank  made  the 
sale  in  good  faith,  and  without  <<  notice  that  the 
bonds  were  other  than  they  purported  to  be,"  though 
they  in  reality  had  been  paid,  canceled,  and  fraudu- 
lently put  on  the  market  again,  as  previously  stated. 
Upon  these  facts  it  held  that  the  bank  impliedly 
warranted  its  title  and  the  genuineness  of  the  bonds, 
but  did  not  warrant  that  they  were  originally  issued 
by  legislative  authority,  and,  therefore,  that  the  bank's 
*' liability"  for  the  breach  of  the  warranty  so  made 
was  neutralized  by  its  '*  nonliability "  for  the  absence 
of   that    which    it   did    not    warrant. 

The   Court   was    undoubtedly  right  in   its   statement 
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of  those  elements  as  to  which  there  was  and  to 
which  there  was  not  an  implied  warranty  {Oti^  v, 
Cullinn,  92  U.  S.,  447;  Ruoh^  v.  Ba^k,  94  Tenn., 
57,,  67;  Simonton  on  Municipal  Bonds,  Sees.  113, 
114),  and,  yet,  its  conclusion  that  the  bank's  ''lia- 
bility ' '  under  the  warranty  it  did  so  make,  was 
neutralized  by  its  ''nonliability"  under  that  it  did 
not  make,  is  a  7ion  seqnitur.  It  could  hardly  be 
true  that  clear  liability  for  the  breach  of  a  warranty 
as  to  one  vital  matter  is  defeated  by  the  mere  ab- 
sence •  of  a  warranty  as  to  another  vital  matter,  or 
that  a  person  confessedly  liable  on  one  ground  shall 
escape  a  recovery  because  not  liable  on  another 
ground   also. 

Differently  stated,  that  Court's  proposition  was 
that  the  bank  incurred  no  enforceable  liability  by  the 
breach  of  its  implied  warranty  of  title  and  genuine- 
ness, because  the  bonds,  if  they  had  been  such  as 
they  were  warranted  to  be,  would,  nevertheless,  have 
been  invalid  on  account  of  having  been  issued  with- 
out legislative  authority,  as  to  the  existence  of 
which  there  was  no  implied  warranty,  and  that, 
being  so  invalid,  they  would  have  been  lost  to  the 
complainant  for  that  reason  without  more,  and,  con- 
sequently, the  bank's  breach  could  have  caused  do 
injury  that  would  not  otherwise  have  resulted.  This 
conclusion  is  likewise  unsound.  The  bank  sold  the 
bonds  to  the  complainant's  testatrix,  and  received  her 
money  for  them  upon  the  implied  warranty  alrejidy 
stated,   and,    having  done  so,    it  would    not   be  allowed 
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to  escape  responsibility  for  its  misrepresentation,  by 
showing  that  she  would  have  lost  her  investment 
through  some  other  infirmity  of  the  bonds,  even 
though  its  representation  had  been  true.  If  its  mis- 
representation would,  of  itself  and  alone,  have  been 
suflSeient  to  create  a  liability,  that  liability  would 
not  be  escaped  by  showing  that  something  else 
would  have  caused  the  same  loss.  Besides,  it  does 
not  appear  that  any  loss  would  have  been  sustained 
on  these  bonds  had  thev  been  what  the  l)ank  im- 
pliedly  warranted  them  to  be.  On  the  contrary,  the 
inference  is  very  strong  that  they  would,  in  that 
case,  have  been  paid,  or  refunded  by  the  county, 
as  have  been  nearly  all  of  the  whole  original  series. 
Indeed,  these  particular  bonds  have  themselves  once 
been  paid  without  objection  on  the  part  of  the 
county. 

But  this  discussion  need  not  bo  pursued  farther, 
for,  as  seen  in  an  early  part  of  this  opinion,  the  ^Bllo,- 
000  of  bonds  must  now  be  held  to  have  been,  years 
ago,  finally  and  conclusively  adjudged  to  have  been 
issued  upon  competent  legislative  authority,  and, 
thereby,  the  reason  upon  which  the  Court  of  Chan- 
cery Appeals  placed  the  bank's  nonliability  is  en- 
tirely   dissipated. 

What,  then,  is  the  true  legal  status  of  the  bank 
in  relation  to  its  transaction  with  the  complainant^s 
testatrix?  In  every  unqualified  sale  of  negotiable 
bonds,  as  this  one  was,  the  seller,  ])y  implication 
of    law,    warrants   that   he   has   a   good   title,   and  that 
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the  bonds  are  genuine,  and  if  the  warranty  be 
breached,  he  becomes  liable  to  the  buyer  for  the 
loss  occasioned  thereby.  Pointer  v.  Bright^  82  Pa. 
St.,  44:3;  Otis  v.  Cnllum,  92  U.  S.,  447;  Ruoh 
V.  Bank,  94  Tenn.,  57,  67;  Simonton  on  Municipal 
Bonds,  Sec.  113;  Miclwl  v.  YaUntiiu^  10  Rob. 
(La.),    404;    Pugh   v.    Moore^    44    La.    Ann.,  .209. 

The  last  two  causes  cited  are  precisely  like  this 
one  in  principle,  and  practically  the  same  upon  their 
facts.  In  the  former  one  {Michel  v.  Val^eritine),  the 
buyer  sued  the  seller  of  a  United,  States  treasury 
note  that  had  been  canceled  and  by  a  thief  put  in 
circulation  again,  and  in  the  latter  {Pn^h  v.  Moore)y 
the  buyer  sued  the  seller  of  certain  State  bonds  that 
had,  by  its  Treasurer,  been  fraudulently  reissued, 
and  in  each  instance  the  purchaser  was  allowed  a 
recovery  for  the  amount  paid,  upon  the  ground  that 
there  had  been  a  breach  of  the  implied  warranty  of 
title  and  genuineness.  The  bank  in  this  case  sold 
to  the  complainant's  testatrix  bonds  that  had  been 
paid  and  canceled  by  the  county,  and  thereafter  pur- 
loined and  fraudulently  put  upon  the  market  again 
by  some  unknown  person,  and,  in  making  the  sale 
without  qualification,  it  impliedly  warranted  that  it 
had  a  good  title  and  that  the  bonds  were  genuine. 
The  warranty  was  broken  the  moment  it  was  made, 
and  the  bank  became  liable  at  once  for  the  price 
paid.  The  bank's  good  faith  in  the  sale  cannot  af- 
fect the  question  of  its  legal  responsibility.  Its  fair 
intention   does   not   render   its   breach   any   less   certain 
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in  point  of  fact,  or  any  less  hurtful  to  its  equally 
innocent  customer,  whose  money  it  received  without 
any  real  consideration.  Speaking  on  this  point  in 
Porter  v.  Bright^  the  Court  observed:  *'It  makes  no 
matter  whether  the  vendor  knows  his  title  to  be  had 
or  not,  nor  how  entirely  innocent  he  may  be  of  any 
fraud  in  the  transaction.  What  he  has  sold  proves 
worthless."      82    Pa.    St.,   444. 

In  the  present  case,  the  bank  impliedly  said  that 
it  had  a  good  title  to  outstanding  bonds,  when  it 
had  not,  and  that  •  the  bonds  were  genuine,  when 
they  were  not.  It  follows,  therefore,  that  the  com- 
plainant is  entitled  to  recover  from  the  bank  the 
amount  it  received  from  his  testatrix  for  the  bonds, 
with  interest  thereon  from  the  time  she  paid  it,  less 
any  interest  that  may  have  been  collected  on  the 
bonds   in   the   meantime. 

The  decree  of  the  Court  of  Chancery  Appeals 
will  be  affirmed  as  to  the  county  and  reversed  as 
to   the   bank,    for    the   reasons   stated   in   this   opinion. 
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Winn   v.   Mutual   Life   Association. 

{NmhviUe,     February  24,    1898.) 

Pleading  and  Pkactice.     Objection  to,  comes  too  Inte,  wJieti. 

Objection  by  an  unsuccessful  plaintiff,  made  after  verdict,  and 
for  the  first  time  in  this  Court,  that  "not  guilty  "  is  not  the 
general  issue  or  equivalent  thereto,  in  an  action  upon  a  policy 
of  life  insurance,  comes  too  late  and  is  unavailing. 

Code  construed:  §^602-4604  (S.);  §?  3593,  3504  (M.  &  V.);  J?  2BS1, 
2882  (T.  &  S.). 

Cases  cited  and  approved:  Bledsoe  v.  Chouning,  1  Hum.,  85;  Grant 
V.  Jennings,  1  Cold.,  54;  Shirley  v.  Keathy,  4  Cpld.,  33;  Rail- 
road V.  Conk,  11  Heis.,  575;  Fry  v.  Tippett,  16  Lea,  516;  San- 
ders V.  Young,  1  [lead,  218;  Carter  v.  Graves,  9  Yer.,  446;  2 
Strange,  1022:  8  S.  &  R.,  441. 

Cases  cited  and  distinguished:  Insurance  Co.  v.  Thornton,  97 
Tenn.,  1. 


FROM     DAVIDSON. 


Appeal    in    error    from    Circuit    Court   of    Davidson 
County.     J.   W.   Bonner,   J. 

Attorney  -  ijeneral    Pickle    and    W.    D.     Coyington 
for    Winn. 

Champion,    Head   &    Brown    for    Mutual    Life   As- 

« 
sociation. 

Beard,     J.       This    action     was     brought     by     the 
plaintiff   to    recover   on    a    policy    of    insurance    issued 
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by  the  defendant  company  on  the  life  of  her  lately 
deceased  husband,  of  which  she  was  the  beneficiary. 
On  the  trial  in  the  Court  below  there  was  a  verdict 
for  the  defendant,  and  one  of  the  errors  assigned 
here  is  that  the  trial  was  without  an  issue,  inasmuch 
as  the  defendant  put  in  the  plea  of  '^not  guilty,'' 
and  relied  upon  it  as  the  sole  defense  to  the  plain- 
tiff's declaration.  This  objection  is  made,  for  the 
first  time,  in  this  Court.  Although  the  record  dis- 
closes five  trials  in  the  Court  below,  anil  on  this 
plea  alone,  yet  at  no  stage  of  the  proceedings  in 
that  Court  was  the  attention  of  the  trial  Judge 
challenged  to  it  as  improperly  filed,  by  demurrer  or 
otherwise.  On  this  last  trial  the  whole  controversy 
arising  upon  the  issuance  and  the  alleged  forfeiture 
of  the  policy,  was  submitted  to  the  jury  upon  the 
assumption,  by  both  parties,  that  this  plea  was  that 
of  the  general  issue.  This  being  so,  it  is  clear  that 
if  the  verdict  had  been  in  favor  of  the  plaintiff  the 
defendant  would  not  have  been  heard  afterwards  to 
complain  that  the  trial  had  proceeded  upon  an  imma- 
terial issue.  Bledsoe  v.  Choiunng^  1  Hum.,  85.  The 
plaintiff  having  failed,  in  the  Court  below,  to  avail 
herself  of  her  right  to  treat  this  plea  as  a  nullity 
[lufiHrnnce  (^o.  v.  Thonifon^  97  Tenn.,  1),  and  the 
case,  after  a  trial  on  the  merits,  having  resulted  in 
a  verdict  against  her,  will  she  be  permitted,  raising 
her  objection  for  the  first  time  in  this  Court,  to 
imj^each    the   judgment    on    that    ground? 

While    the    (Shannon's)    Code    (§§4602-4-604)     en- 
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forces  the  necessity  of  correct  pleading,  and  imposes 
on  the  Court  the  duty  of  seeing  "that  the  rules  of 
pleading  are  substantially  adhered  to,"  yet  it  is  well 
settled  in  this  State,  that  if  parties  choose  to  make 
even  radical  departures  from  these  rules,  neither  will 
be  heard  to  complain  of  such  departure  when  the 
case  reaches  this  Court.  In  Grant  v.  Jenjilng-^^  1 
Cold.,  54,  after  characterizing  "pleas  in  short''  as 
frivolous  and  as  nullities,  speaking  through  Judge 
McKinney,  this  Court  said,  yet,  "if  the  parties  shall 
choose  to  go  to  trial  upon  such  issues,  and  the  Court, 
regardless  of  the  positive  injunction  of  the  statute, 
shall  tolerate  them  in  doing  so,  we  think  the  objec- 
tion to  such  pleading  could  not  be  taken  after  ver- 
dict by  either  party."  This  rule  of  practice,  as  to 
such  pleas,  is  affirmed  in  Shirley  v.  KeMliy^  4  Cold., 
33;  Railroad  v.  Coyik,^  11  Heis.,  675;  Fry  v.  Tippett^ 
16    Lea,    516. 

This  is  in  harmony  with  the  common  law  rule 
that  every  fair  and  reasonable  intendment  will  be 
indulged  in,  from  the  allegations  in  the  record,  to 
support  a  verdict  {IiiMiraiice  Co,  v.  Thornton^  i^npraX 
this  intendment  being  invoked,  as  it  is  in  the  present 
case,  by  the  party  securing  the  verdict.  While  this 
rule  was  not  in  terms  referred  to,  yet  it  was,  in 
effect,  recognized  in  Sanders  v.  Youii^f^  1  Head,  218. 
That  was  an  action  against  the  keeper  of  a  ferry 
for  the  loss  of  an  animal  while  being  carried  across 
the  river  on  his  boat.  To  the  declaration  there 
were    several    pleas,    among    them    being    an    informal 
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plea  of  not  guilty,  *<not  inappropriate,"  as  is  said  in 
the  opinion,  <Ho  the  gravamen  of  the  action,  as  laid 
in  the  declaration."  This  was  struck  out  by  order 
of  the  trial  Judge,  and  his  action  in  this  regard  was 
complained  of  as  erroneous,  but  as  the  record  dis- 
closed that  *' under  a  less  formal  and  less  appro- 
priate plea — ^a  sort  of  plea  of  non  assurnpsit — he  (the 
defendant)  was  permitte<l  to  bring  out  and  avail 
himself  fully  of  all  matters  of  defense,"  it  was  held 
that,  however  subject  to  criticism,  yet  it  was  not 
error  for  which  the  judgment  of  plaintiff  below 
should  be  reversed.  Also,  in  recognition  of  this 
rule  of  intendment,  in  Carter  v.  Graves,  9  Yer., 
446,  it  was  said  *'the  plea  of  not  guilty  is  not  a 
good  plea  to  an  action  of  assumpsit,  but  is  main- 
tained after  verdict,  as  amounting  to  a  general  issue 
of    non   a^s^impsit. ' ' 

Even  in  those  Courts  where  the  forms  of  common 
law  pleading  were  most  observed,  this  practice  has 
been  adopted.  In  Marshawn  v.  Gibba,  2  Strange, 
1022,  the  plaintiff  demurred  to  the  defendant's  plea 
of  not  guilty  to  his  (plaintiff's)  demand  in  assumpsit,' 
and  the  Court  said,  *'that  though  it  [the  plea]  would 
be  good  after  verdict,  yet  it  was  ill  on  demurrer." 
In  Cavenee  v.  Mc Michael^  8  S.  &  R.,  441,  it  was 
held  that  the  plea  of  <'not  guilty  in  assumpsit  is 
cured  by  verdict."  To  the  same  effect  is  Ilunnicatt 
V.    Cowley,    1    Hen.    &   Mun.,    53. 

But  it  is  urged  that  Ins,  Co,  v.  Thornton,  supra, 
is  authority  for  this   assignment  of  error.     That  case, 
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however,  is  easily  distinguishable  from  this,  in  that 
the  insurance  company,  in  answer  to  a  declaration 
on  four  tickets  of  accident  insurance  of  $3,000  each, 
plead  as  the  general  issue  the  false  or  immaterial 
plea  of  **not  guilty,"  and  certain  special  pleas,  in 
each  of  which  it  relied  on  a  breach  of  a  condition, 
indorsed  on  those  tickets  to  defeat  recovery.  One 
of  the  conditions  on  the  back  of  the  tickets  was  that 
<'the  insurance  which  may  be  issued  to  any  one 
person,  under  the  company's  accident  tickets,  is  lim- 
ited to  two  tickets,  aggregating  $6,000,''  etc.;  but 
a  breach  of  this  condition  was  not  covered  or  relied 
on  in  any  *si)ecial  plea.  In  this  state  of  the  record, 
the  plaintiff  below  made  a  recovery  for  the  full 
amount  of  the  insurance  claimed,  to  wit:  $12,000 
and  interest.  On  appeal,  it  was  insisted  that  the 
last  condition  was  a  limitation  on  the  power  of  the 
agent  who  sold  the  tickets  that  could  not  be  waived 
by  him.  In  answer  to  this  contention,  this  Court 
said  that  the  insurance  company  could  not  avail 
itself,  under  a  false  plea  of  the  general  issue,  of  a 
condition  to  defeat  the  plaintiff's  recovery,  and  the 
case  was  treated  as  having  l)een  tried  alone  upon 
the  special  pleas.  In  disposing  of  the  cause  on 
this  point,  the  Court  was  careful  to  discriminate  it 
from  a  case  like  the  one  at  bar,  by  saying  *'that  a 
verdict  in  favor  of  the  defendant  going  to  trial  upon 
a  false  plea  is  not  involved  in  this  discussion.  Where 
such  is  the  case,  anything  that  can  be  will  be  im- 
plied    by    fair    and     reasonable    intendment   from    the 
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allegations  in  the  record  to  support  the  verdict." 
So  we  have  now  a  case  falling  directly  within  this 
reservation.  Other  assignments  of  error  are  disposed 
of  in  a  full  written  memorandum  filed  with  the 
record. 

We   discover  no   error  in  the   action    of   the   Court 
below,   and   its   judgment   is   therefore   affirmed. 
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AULT    V.    buSTlN. 

{Nanhville.      February    28,   1898.) 

1.  Contract.    For  sale  of  rope  coiistrued. 

The  purchaser  of  a  quantity  of  rope,  which  is  to  be  manufac- 
tured and  delivered  upon  his  orders,  in  assorted  sizes,  by  a 
specified  date,  breaches  his  contract  by  failure  to  g^ive  orders 
a  sufficient  time  before  the  date  fixed  for  final  delivery,  to  rea- 
sonably enable  the  seller  to  manufacture  and  deliver  the 
goods.     {Posty  PP-  373-^380.) 

2.  Same.     No  estoppel  to  insist  upon  breach  of,  when. 

That  a  party  had  insisted  that  his  contract  had  been  canceled 
will  not  estop  him  to  defend  a  suit  thereon  upon  the  ground 
that  the  other  party  had  breached  the  contract.  The  two  con- 
tentions are  not  inconsistent,  but  the  latter  is  included  in  the 
former.     (Post,  pp.  :f7e-380.) 

Cases  cited:  Ins.  Co.  v.  Thornton,  97  Tenn.,  8;  96  U.  S.,  258;  15 
Wend.,  474;  8  N.  Y.,  113;  77  N.  Y.,  488. 

3.  Same.     Right  to  vlolaie,  renounce  or  abandon. 

The  legal  right  of  a  party,  on  general  principles,  to  violate, 
abandon  or  renounce  his  contract  on  the  usual  terms  of  com- 
pensation to  the  other  party  for  the  damages  which  the  law 
allows,  is  universally  recognized.     {Post^  p.  383.) 

Cases  cited:  Railroad  v.  Staub,  7  Lea,  405;  131  U.  S.,  264;  16  L. 
R.  A.,  655;  43  Am.  Dec,  670;  19  Am.  Rep.,  283;  74  Am.  Dec, 
721;  37  Vt.,  239;  115  Mass.,  159. 

4.  Samk.     Anticijmtory  breach. 

The  purchaser's  renunciation,  though  made  before  the  time  of 
performance  has  arrived,  puts  an  end,  subject  to  the  seller*s 
claim  for  damages,  to  a  contract  for  a  quantity  of  rope  to  be 
manufactured  and  delivered,  in  assorted  sizes,  on  the  pur- 
chaser's orders  by  a  specified  date.     {Post,  pp.  380-388.) 

Cases  cited:  16  L.  R.  A.,  655;  51  Minn.,  499. 

5.  Same.     Not  revitalized,  when. 

The  purchaser's  withdrawal,  after  the  time  for  performance  has 
arrived,  of  his  renunciation  of  his  contract,  made  before  and 
continued  until  that  date,  although  not  assented  to  bv  the  sel- 
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ler,  does  not  operate  to  revitalize  a  contract  for  the  manufacture 
and  delivery  of  a  largfe  quantity  of  rope  in  assorted  sizes  by  a 
certain  date,  especially  where  it  appears  that  the  seller  has 
been  prevented,  by  such  renunciation,  from  taking"  necessary 
preliminary  steps  for  due  performance  of  his  contract.  (Postn 
pp.  386-388.) 


FROM     DAVIDSON. 


Appeal  from  Chancery  Court  of  Davidson  County. 
H.  H.  Cook,  Ch. 

J.  S.   PiLCHER   for   Ault. 

George  T.   Hughes  for    Dustin. 

McAlister,  J.  Complainants,  who  are  wholesale 
merchants  at  Cincinnati,  Ohio,  filed  this  bill  in  the 
Chancery  Court  of  Davidson  County  against  the  de- 
fendants, who  are  manufacturers  of  cotton  clothesline 
and  rope,  at  Lawrenceburg,  Tenn.,  to  recover  dam- 
ages for  the  breach  of  two  contracts.  A  recovery 
is  asked  against  the  defendant,  in  the  first  instance, 
for  the  breach  of  a  contract  to  deliver  to  complain- 
ants five  thousand  dozen  cotton  clotheslines,  and,  in 
the  second,  for  a  failure  to  deliver  three  thousand 
reels  of  cotton  rope.  The  Chancellor  found  the  con- 
tracts as  alleged,  and  awarded  damages  for  their 
breach.  The  Court  of  Chancery  Ap{)eals  modified 
and  affirmed  the  decree  of  the  Chancellor.  The  re- 
sult of  this  decree  was  a  recovery  in  favor  of  com- 
phiinants  for*  $137  for  breach  of  the  clothesline 
contract,    and    $1,302.75    for    breach    of    the   contract 
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for  reel  rope.  Defendants  have  appealed  to  this 
Court,  and  their  assignments  of  errot  relate  exclu- 
sively to  the  reel  -rope  contract.  The  Court  of 
Chancery  Appeals  found  that  the  contract  of  the 
parties  on  the  subject  of  the  reel  rope  was  embodied 
in    the   following   correspondence,    to   wit: 

Defendants  wrote,  viz.:  '*July  9,  1892.  We  would 
like  very  much  to  sell  you  the  rope,  but  cannot  sell 
you  coil  rope  at  your  offer.  Will  take  your  order 
for  2,500  reels  for  10  cents,  60  days,  2  per  cent 
off   for   cash." 

Complainants  replied:  '*July  13,  1892.  We  ac- 
cept your  offer  of  the  ninth  for  the  reel  rope.  You 
will  therefore  enter  our  order  for  3,000  reels  for  J, 
T^jf,  f,  and  i  cotton  rope  at  your  price  of  10  cents 
per  pound.  Deliver  at  all  common  points,  as  talked 
with  your  Mr.  Dustin.  Terms,  60  days,  or  2  per 
cent,  off  for  cash  on  receipt  of  ^oods. 
Shipments  to  be  made  as  ordered  by  us,  and  to 
commence  in  November,  the  whole  amount,  however, 
to   be  ordered   out   by   March,    1893." 

Defendants  reply:  '<July  16,  1892.  We  enter 
order  with  thanks.  As  we  will  have  to  commenoe 
on  the  order  soon,  please  let  us  have  the  assort- 
ment  of   sizes   at   once,   and   oblige." 

In  reply,  two  days  later,  complainants  say:  **July 
18,  1892.  Please  ship  us,  as  soon  as  convenient,  75 
reels  J  rope,  15  reels  j\y  and  10  reels  f,  cotton 
rope."  And  again,  on  July  19,  they  ordered  5  reels 
of   i   cotton    ro})e. 
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*'It  will  be  observed,"  says  the  Court  of  Chancery 
Appeals,  **that  this  [these  orders]  was  a  slight  de- 
parture from  the  contract,  inasmuch  as  under  the 
contract,  shipments  were  not  to  begin  until  Novem- 
ber." 

However,  upon  receiving  these  reels,  the  complain- 
ants wrote ,  to  defendants,  with  respect  thereto,  July 
28,  1892,  viz.:  **Your  first  shipment  of  cotton  rope 
on  reels  just  to  hand.  Upon  examination,  we  find 
you  are  putting  in  a  4-pound  reel.  This  seems  to 
us  to  be  scandalous,  as  we  have  bought  thousands 
and  thousands  of  reels  of  rope,  and  never  thought 
of  putting  in  a  reel  that  would  weigh  more  than  2^ 
pounds,  which  is  fully  as  heavy  as  any  firm  in  the 
,  country  put  in  their  rope.  Please  let  us  hear  from 
you   in   regard    to   this." 

On  July  30,  1892,  the  defendants  replied,  viz. : 
*'Your  favor  of  twenty-eighth,  complaining  of  the 
weight  of  our  reels,  to  hand.  In  answer,  we  will 
say  we  have  sold  thousands  on  top  of  thousands  of 
our  reel  rope  in  your  city,  and  this  is  the  first  com- 
plaint. We  are  to-day  shipping  a  firm  in  your  city, 
whom  we  have  sold  for  years,  and  we  are  yet  to 
receive  the  first  complaint,  and  they  are  paying  us 
more  money  for  the  rope  than  you  are.  If  you 
will  take  the  trouble  to  weigh  one  of  January  & 
Woods'  or  Pierce,  Atkins  &  Co.'s  reels,  you  will 
find  their  reels  as  heavy,  if  not  heavier,  than  ours, 
and  the  rope  not  as  good  as  ours  by  twenty  per 
cent.     We  are  satisfied  you  will   not  have  any  trouble 
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with  tHe  trade  with  our  reels.  We  do  not  use  a 
reel  any  heavier  than  any  firm  in  the  country,  in 
fact,    not  as   heavy   as   the   most   of   them,"    etc. 

Complainants,  on  August  3,  1892,  replied,  viz.: 
^'Your  favor  of  the  thirtieth  ult.  to  hand  and  noted. 
We  still  think  that  your  reels  are  entirely  too  heavy, 
and  they  will  cause  us  lots  of  trouble.  If,  however, 
our  trade  takes  them  all  right,  it  will  be  satisfactory 
to  us,  but  if  they  make  complaint  and  claim  reduc- 
tion, we  shall  expect  you  to  stand  whatever  loss 
you   have   caused   on   this    account." 

Defendants,  on  August  4,  1892,  replied,  viz.: 
<*Your  favor  of  the  third  to  hand  and  noted.  In 
answer  will  say  that  we  cannot  agree  to  same,  for 
we  cannot  be  responsible  to  you  for  what  your  trade 
may  claim.  All  we  can  say  is  this,  we  are  using 
the  same  weight  reel  we  have  used  for  years,  and 
never  had  any  trouble  as  to  weight  of  same.  Sold 
last  season,  in  your  city  alone,  4,000  reels,  and  to- 
day we  are  having  a  better  trade  on  our  rope  than 
we  have  had  in  years,  at  this  season  of  the  year,  and 
all   from  a  trade  we  have  sold  ten   to  fifteen  years." 

Complainants  replied,  on  September  22,  1892,  viz.: 
^'We  have  not  replied  to  your  letter  of  August  4, 
regarding  rope  reels,  because  we  have  been  waiting 
to  see  whether  the  heavy  reels  would  be  satisfactory 
or  not.  We  find  now  that  they  will  not  suit  us, 
and  you  will  therefore  please  cancel  our  order  of 
July    13." 

Defendants  replied  to  this  letter  on  same  day,  viz. : 
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**Your  faVor  of  twenty-second  to  hand,  and  in  an- 
swer will  say  we  cannot  permit  you  to  cancel  the 
balance  of  your  order  for  reel  rope.  We  have  your 
order,  which  plainly  states  to  book  for  you  so  many 
reels,  and  we  answered  promptly  we  would  do  so. 
You  are  mistaken  when  you  say  you  did  not  reply 
to  our  letter  of  August  4,  for  you  did  so,  and  we 
have  it  before  us.  Now,  we  know  rope  has  de- 
clined since  you  placed  your  order  with  us;  satis- 
fied thj^t  you  could  buy  for  a  little  less  money, 
but  that  does  not  affect  our  contract  with  you.  If 
rope  had  advanced  two  cents,  we  would  have  expected 
to  fill  your  order  at  contract  price;  ,but  we  are  will- 
ing to  do  what  is  right.  We  don't  only  expect  to 
sell  you  this  lot  of  pope,  but  hope  to  be  able  to 
sell  you  the  most  of  the  roi)e  you  handle.  You 
know  we  make  as  good  if  not  better  rope  than  is 
sold  in  your  market.  So  let  us  hear  from  you  at 
once. ' ' 

Complainants  replied  on  September  27,  1892,  viz.: 
<*Your  favor  dated  22d  inst.  to  hand,  and  noted. 
We  do  not  see  how  we  can  change  our  letter  of 
22d  inst.,  and  vou  will  find  that  letter  to  be  cor- 
rect  in  every  particular.  If  you  will  refer  to  our 
letter  of  July  28,  you  will  see  that  we  objected 
very  seriously  then  to  the  weight  of  your  reels,  and 
stated  then  that  thev  would  not  do  us,  and  we  find 
what  we  stated  to  you  then  is  correct.  You  speak 
about  rope  having  declined,  etc.  We  wish  to  say  to 
you    right   here   that   we   always    live    up   to   our   con- 
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tracts  fully  in  every  particular,  and  you  'will  notice 
that  rope  bad  not  declined  at  the  time  we  made 
the   kick   on   your   weight   of    reels   on   July    28." 

Defendants  replied  to  this  letter  September  29, 
1892,  viz.:  **Your  favor  of  27th  to  hand,  and  in 
answer  will  again  say  we  cannot  permit  you  to  can- 
cel your  order  for  reel  rope.  We  shall  expect  you 
to  take  the  rope  as  per  your  contract.  We  also 
wish  to  say  right  here  that  we  have  never  yet 
failed  to  stand  to  our  contracts  regardless  how  cot- 
ton   should   go." 

No  further  correspondence  between  the  parties  oc- 
curred until  November  28,  1892,  when  complainants 
wrote  defendants  directing  them  to  ship  immediately 
75  reels  of  ^  cotton  rope  and  26  reels  t*^  cotton 
rope,  and  referred  to  the  same  as  being  in  the 
order    now   in    controversy   in    this    case. 

Defendants  replied  November  29,  1892,  viz.: 
**Your  favor  of  the  28th  with  order  for  100  reels 
of  rope,  to  hand.  Not  having  any  order  with  us, 
having   canceled   same,    we   do   not   understand   it." 

December  2,  complainants  replied:  ''You  appear 
to  be  somewhat  peculiar  people.  We  wish  you 
would  take  your  letter  of  November  29,  and  then 
take  your  letter  of  September  29,  and  tell  us  just 
what  you  mean.  In  your  letter  of  September  29, 
you  advise  us  that  you  positively  will  not  cancel 
our  order,  and  that  you  expect  us  to  take  the  rope. 
You  also  stated  that  you  never  failed  to  live  up  to 
your    contracts,    regardless    of   how   cotton    should  go 
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We  have  always  understood  that  it  takes  two  parties 
to  make  a  contract,  and  likewise  the,  same  to  cancel 
it.  Is  this  your  understanding?  If  you  do  not 
wish  to  fill  the  contract,  how  much  will  you  pay 
us   to   cancel    it  ?  " 

December  3  defendants  answered:  < 'Answering  yours 
of  the  second,  will  say,  you  not  having  any  order 
with  us  for  reel  rope,  do  not  know  what  you  mean 
by  filling  contract.  But  you  stated  that  our  reel 
was  heavy;  your  trade  would  not  have  them,  etc., 
and   canceled    the   same." 

No  further  communication  passed  until  December 
24,  1892,  when  on  that  day  complainants  wrote,  viz.: 
*'You  will  please  ship  us,  immediately,  1,200  reels  of 
cotton  rope,  assorted  as  follows:  500  reels  of  J  inch, 
500    reels   ,V    inch,    200    reels    |    inch.'' 

January  16,  1893,  complainants  wrote  defendants, 
viz.:  ''Please  ship  us  immediately,  under  our  con- 
tract,  300  reels  ^  inch  cotton  rope,  500  reels  i\ 
inch   cotton    rope,    200    reels    |    inch    cotton    rope." 

Again  on  February  21,  1893,  complainants  wrote 
defendants,  viz.:  ''Please  ship  us  immediately,  on  our 
contract,  400  reels  J  inch  cotton  rope,  300  reels 
^f   inch    cotton    rope,    95    reels    |    inch    cotton    rope." 

The  Court  of  Chancery  Appeals  finds  that  none  of 
these  orders  were  filled,  and  that  all  shipments  made 
on  the  contract  were  100  reels  specified  in  the  letter 
of  July  18,  1892,  and  five  reels  specified  in  the  letter 
of   July    19,    1892. 

A    brief    summary    of    this    correspondence    shows 
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that  on  July  13,  1892,  these  parties  entered  into  a 
contract  for  the  purchase  and  sale  of  3,000  reels  of 
rope.  The  shipments  were  to  commence  in  No- 
vember, and  to  be  made  as  ordered  by  complainants, 
the  whole  amount  to  be  shipped,  or  ordered  out, 
by  March,  1893.  Defendants,  at  time  of  entering 
this  order,  requested  complainants  to  send  assortment 
of  sizes  at  once,  since  they  would  have  to  com- 
mence the  manufacture  of  the  rope  soon.  On  July 
18,  1892,  complainants,  several  months  in  advance 
of  the  time  fixed  for  shipments  to  commence,  ordered 
about  100  reels  of  a  specified  description.  When 
this  shipment  was  received,  complainants  protested 
against  the  four-pound  reel  used,  claiming  that  it 
was  scandalous,  and  that  a  reel  weighing  two  and 
one-half  pounds  was  customary,  and  in  every  respect 
ample.  Defendants  immediately  replied,  refusing  to 
make  a  lighter  reel.  On  September  22,  thereafter, 
complainant  notified  defendant  that  the  heavy  reels 
were  unsatisfactory,  and  closed  their  letter  by  order- 
ing a  cancellation  of  their  order  for  3,000  reels  of 
rope.  Defendants  replied,  saying,  ' '  We  cannot  per- 
mit you  to  cancel  the  balance  of  your  order  for 
reel  rope,''  and  charged  that  complainants  were  seek- 
ing .  a  cancellation  for  the  reason  that  rope  had  de- 
clined in  the  market  since  complainants  had  placed 
their  order.  Complainants,  in  reply,  stated  that  the 
price  of  reel  roj:)e  had  not  declined  when  they  first 
made  complaint  of  the  heavy  reels  on  July  28. 
Defendants     replied     September     29,     1892,    again    de- 
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dining  to  permit  complainants  to  cancel  their  said 
order  for  reel  rope,  and  notifying  them  they  were 
expected  to  take  the  rope  as  per  their  contract. 
The  matter  was  then  permitted  to  rest  in  abeyance 
until  November  28,  1892,  when  complainants  began 
to  order  shipments  of  rope  in  accordance  vvith  the 
terms  of  their  original  contract.  Defendants  refused 
to  honor  these  orders  upon  the  ground  that  com- 
plainants had  canceled  their  said  contract,  and  wrote 
them,  viz.:  "You  stated  that  our  reel  was  heavy, 
your  trade  would  not  have  them,  and  then  canceled 
your  order."  Complainants,  however,  continued  to 
order  shipments  of  rope,  of  the  descriptions  specified, 
until  the  whole  amount  of  3,000  reels  were  ordered, 
but,  as  already  stated,  defendants  refused  to  fill  any 
of   said   orders. 

What,  then,  is  the  law  governing  this  state  of  facts  ? 
The  Court  of  Chancery  Appeals  found  that  *' defend- 
ants refused  to  agree  to  the  rescission,  and  their 
failure  in  any  way  to  indicate,  before  the  time  of 
performance  began,  that  they  elected  to  treat  the 
complainants^  acts  as  a  breach,  left  the  contract  in 
full  force,  and  left  to  the  complainants  a  loen^  pent- 
tentUv^  of  which  they  availed  themselves  within  the 
time  fixed  for  performance — that  is,  on  the  twenty- 
eighth  of  November.  .  .  .  Complainants,  rec- 
ognizing that  their  effort  to  rescind  had  proven 
futile,  bv  reason  of  the  defendants'  refusal  to  ajrree 
to  it,  began  to  perform  the  contract  l)y  ordering 
the   goods"    within    the   limits   of    time   prescribed    by 
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the  contract.  The  Court  of  Chancery  Appeals  there- 
upon awarded  complainants  damages  against  the  de- 
fendants for  the  latter' s  breach  of  said  contract,  for 
the   sum    of   $1,302.75    as   already   stated. 

The  first  assignment  of  error  made  on  behalf  of 
defendants,  is  '^that  complainants  did  not  comply 
with  their  part  of  the  contract,  by  furnishing  the 
assortment  of  sizes  for  the  manufacture  of  the  goods 
within  the  time  contemplated  by  the  contract." 
Upon  this  point  the  Court  of  Chancery  Appeals  say: 
*' There  was  nothing  in  the.  contract  upon  the  sub- 
ject, except  such  inference  as  may  be  drawn  from 
the  expression  '  shipments  to  made  as  ordered  by  us. ' 
If  any  inference  can  be  drawn  at  all,''  saj's  that 
Court,  *'it  would  be  that  specifications  were  to  be 
furnished  with  the  orders,  as  they  were  in  fact  fur- 
nished.'' It  will  be  remembered  that  defendants,  in 
their  letter  of  July  16,  acknowledging  complainants' 
order  for  3,000  reels  of  roj^,  state  that  they  would 
have  to  commence  on  this  order  soon,  and  request 
complainants  to  furnish  at  once  the  assortment  of 
sizes.  It  is  claimed  that  the  defendants  understood 
that  the  specifications  were  to  be  furnished  at  once, 
and  that  the  goods  were  to  be  manufactured  in  ad- 
vance of  the  time  when  orders  were  to  be  given 
for  their  shipment.  It  is,  therefore,  insisted  that  as 
complainants  did  not  furnish  directions  for  the  man- 
ufacture of  the  goods  until  thev  crave  their  order  for 
shipment,  on  November  28,  of  75  reels,  and  on 
December    24,    for    1,200    reels,    they    have    failed  to 
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comply  with  their  part  of  the  contract  a«d  cannot 
recover.  It  will  be  remembered  that  this  contract 
provides  that  the  rope  to  he  manufactured  shall  be 
of  different  sizes.  The  defendant  could  not,  of  course, 
know  what  sizes  to  manufacture  until  notified  by 
complainants.  The  law  will  imply,  as  a  term  to 
this  contract,  that  the  specifications  should  be  fur- 
nished within  a  reasonable  time,  in  order  to  enable 
the  defendant  to  comply  with  his  contract  by  March, 
1893,  the  time  limited.  1  Beach  on  Contracts,  sec. 
133.' 

Complainants,  however,  insist  defendants  cannot  be 
heard  now  to  raise  this  objection,  since  their  refusal 
to  fill  complainants'  orders  was  expressly  placed  upon 
the  ground  that  complainants  had  canceled  their 
order,  and  had  no  contract  with  them,  and  that  it 
was  not  suggested  at  that  time  that  complainants  had  \ 
failed  to  comply  with  the  contract  in  not  furnishing 
specifications  or  assortments  of  sizes  for  the  rope. 
Counsel  cite,  in  support  of  this  position,  the  rule, 
**that  when  a  party  gives  a  reason  for  his  conduct 
and  decision  touching  anything  involved  in  a  con- 
troversy, he  is  estopped,  after  litigation  is  begun, 
from  changing  his  ground,  and  putting  his  conduct 
on  another  and  different  consideration."  Railway  Co, 
v.  McCarthy,  96  U.  S.,  258,  page  36,  citing  Gould 
V.  Banks,  8  Wend.,  662;  Holhrook  v.  Wright,  24 
Wend.,  474;  Everett  v.  Sutton,  15  Wend.,  474; 
Wright  V.  Reed,  3  T.  R.,  554;  Duffy  v.  O^  Donovan, 
46    N.   Y.,  223;    Winton   v.    Colt,  7   N.   Y.,   288. 
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The  case  of  Railway  Co.  v.  McCarthy^  96  U.  S., 
was  an  action  against  the  railroad  to  recover  damages 
alleged  to  have  been  sustained  by  complainant  in 
consequence  of  the  negligence,  carelessness,  and  delay 
on  the  part  of  the  defendant  in  executing  a  certain 
contract  for  the  shipment  of  live  stock.  The  Court 
said,  viz.:  ''The  question  made  by  the  company  upon 
the  Sunday  law  of  the  State  of  West  Virginia  does 
not,  in  our  view,  arise  in  this  case.  We  have  al- 
ready shown  that  the  defendant  proved,  upon  the 
trial,  that  it  was  impossible  to  forward  the  cattle  on 
Sunday  for  want  of  cars.  And  it  is  fairly  to  be 
presumed  that  no  other  reason  was  given  for  the 
refusal  at  that  time.  It  does  not  appear  that  any- 
thing was  then  said  as  to  the  illegality  of  such  a 
shipment  on  the  Sabbath.  This  point  was  an  after- 
thought, suggested  by  the  pressure  and  exigencies  of 
the   case. ' ' 

In  Everett  v.  Satters^  16  Wend.,  it  was  said  that 
*'a  party  who,  being  called  upon  to  account  for  goods 
which  have  come  to  his  hands,  sets  up  title  in  him- 
self independent  of  the  lien,  cannot  afterwards,  when 
an  action  is  brought  against  him,  defeat  a  recovery 
by  setting  up  at  the  trial  a  right  to  detain  the  goods 
on  account  of  the  lien.  In  suits  on  policies  of 
insurance  the  rule  is  enforced  that  a  refusal  to  pay 
on  any  other  ground,  or  a  denial  of  liability  without 
giving  reasons,  waives  the  furnishing  of  proofs,  or 
defects  in  them  if  they  have  been  furnished.^'  2  May 
on  Ins.  (3d  Ed.),   Sec.  469;   Imurance   Co.  v.   ThornUtn^ 
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13    Pickle,    8;    Prentice   v.   Insurance    Co,j    77   N.    Y., 

« 

488;  Brink,  v.  Hanner  Fire  Ins.  Co,^  8  N.  Y.,  113. 
In  all  these  cases  it  will  be  observed  that  the  denial 
of  liability  was,  in  the  first  instance,  placed  upon 
some  specific  ground,  which  was  wholly  inconsistent 
with    that   afterwards  assigned. 

We  are  of  opinion  the  Court  of  Chancery  Ap- 
peals made  an  erroneous  application  of  this  principle 
in  the  present  instance.  We  fail  to  perceive  wherein 
the  claim  that  complainants  had  failed  to  furnish 
specifications  for  the  manufacture  of  the  rope  is  in- 
consistent with  the  claim  originally  made  that  com- 
plainants had  canceled  their  contract.  If  defendants 
had  declined  to  comply  with  original  contract,  and 
refused  to  make  shipments,  for  the  reason  that  com- 
plainant had  breached  any  specific  stipulation  in  the 
contract,  we  can  see  some  reason  why  defendants 
should  not  be  permitted,  on  the  trial,  to  rely  upon 
some  other  and  different  breach.  In  this  case,  how- 
ever, defendants  did  not  refuse  to  make  shipments 
on  account  of  any  specific  breach  of  the  contract  by 
complainants,  but  upon  the  broad  ground  that  com- 
plainants had  canceled  and  repudiated  the  entire  con- 
tract, which  was  equivalent  to  a  charge  that  they  had 
breached  all  the  stipulations  of  the  contract.  De- 
fendants did  not  thereafter  assume  an  inconsistent 
position  when  they  claimed,  on  the  hearing,  as  a  rea- 
son  for   not   complying  with   the   last   orders   of   com- 

• 

plainants,  that  the  latter  had  not  furnished  specifica- 
tions   in    a    reasonable     time     for     the     rope     to   -be 


8S0  NASHVILLE : 


Ault  V.  Dustin. 


manufactured  of  the  assorted  sizes.  The  failure  to 
furnish  specifications  was  evidence  of  abandonment  of 
the  contract  by  complainants,  and  was  a  reason  why 
defendants  should  not  be  expected  to  comply  with 
the  contract  when  complainants  sought  to  revive  it. 
Complainants  well  knew  that  this  quantity  of  rope 
could  not  be  manufactured  within  the  limits  of  the 
contract,  without  prompt  specifications  for  assortment 
of  sizes.  We  are  therefore  of  the  opinion  that  the 
cases  cited  are  wholly  inapplicable  in  the  present 
instance. 

The  next  assignment  is  that  the  Court  erred  in 
holding  that  the  notice  of  complainants  to  cancel  the 
contract,  and  continued  without  retraction  to  Novem- 
ber 28,  was  not  a  breach  of  the  contract,  and  that 
the  refusal  of  defendants  to  rescind  held  the  contract 
open    for   performance    by    complainants. 

Prof.  Keener,  in  his  Selections  on  Contracts, 
Vol.  II.,  page  924,  says:  **If  before  the  time  ap- 
pointed for  performing  the  contract  has  arrived,  the 
promisor  refuses  to  perform  it,  but  the  promisee 
refuses  to  treat  such  refusal  as  a  breach,  and  con- 
tinues to  insist  upon  a  performance  of  the  contract, 
he  is  precluded  from  afterwards  treating  such  re- 
fusal   as   a    breach." 

Again,  he  says:  *'A  refusal  to  perform  a  con- 
tract, made  by  a  party  at  any  time  before  the  per- 
formance  on  his  part  is  due,  if  not  treated  by  the 
other  party  as  a  breach  of  the  contract,  is,  in 
effect,    merely  an   expression  of  an  intention  to   break 
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the  contract,  and  may  be  retracted;  until  retracted, 
it  is  evidence  of  a  continued  refusal  down  to  and 
inclusive  of  the  time  appointed  for  performance. 
After  such  refusal  has  been  treated  as  a  breach  of 
the  contract  by  the  promisee,  it  is  no  longer  com- 
petent for  the  promisor  to  withdraw  his  refusal  and 
offer  to  perform  the  contract,  although  the  time  ap- 
pointed for  actual  performance  may  not  have  arrived. 
The  promisee  has  not  a  right,  before  the  time  for 
performance  has  arrived,  to  demand  and  have  a  dis- 
tinct answer  whether  the  promisor  will  perform  the 
contract   or   not." 

In  the  case  of  Johnstone  v.  Milling^  L.  R.,  16  Q. 
B.  D.,  460-467,  Lord  Esher,  in  reviewing  the  cases 
on  this  subject,  said,  viz.:  '<I  think  that  in  all  of 
them  the  effect  of  the  language  used  with  regard  to 
the  doctrine  of  anticipatory  breach  of  contract  is 
that  a  renunciation  of  a  contract,  or,  in  other  words, 
a  total  refusal  to  perform  it  by  one  party,  before 
the  time  for  performance  arrives,  does  not,  by  itself, 
amount  to  a  breach  of  contract,  "but  may  be  so 
acted  upon  and  adopted  by  the  other  party  as  a 
rescission  of  the  contract  as  to  give  an  immediate 
right  of  action.  When  one  party  assumes  to  re- 
nounce the  contract — that  is,  by  anticipation  refuses 
to  perform  it — he  thereby,  so  far  as  he  is  con- 
cerned, declares  his  intention  then  and  there  to  re- 
scind the  contract.  Such  a  renunciation  does  not, 
of  course,  amount  to  a  rescission  of  the  contract, 
because   one    party    to   a   contract    cannot    by   himself 
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rescind  it,  but  by  wrongfully  making  such  a  renuD- 
ciation  of  the  contract,  he  entitles  the  other  party, 
if  he  pleases,  to  agree  to  the  contract  being  put  an 
end  to,  subject  to  the  retention  by  him  of  his  right 
to  bring  an  action  in  respect  of  such  wrongful 
rescission.  The  other  party  may  adopt  such  renun- 
ciation of  the  contract,  by  so  acting  upon  it  as  in 
effect  to  declare  that  he,  too,  treats  the  contract  as 
at  an  end,  except  for  the  purpose  of  bringing  an 
action  upon  it  for  the  damages  sustained  by  him  in 
consequence  of  such  renunciation.  He  cannot,  how- 
ever, himself  proceed  with  the  contract  on  the  foot- 
ing that  it  still  exists  for  other  purposes,  and  also 
treat  such  renunciation  as  an  immediate  breach.  If 
he  adopts  the  renunciation,  the  contract  is  at  an  end, 
except  for  the  purposes  of  the  action  for  such 
wrongful  renunciation.  If  he  does  not  wish  to  do 
so,  he  must  wait  for  the  arrival  of  the  time  when, 
in  the  ordinary  course,  a  cause  of  action  on  the 
contract  would  arise.  He  must  elect  which  course 
he  will  pursue."  1  Beach  on  Contracts,  Sees.  409, 
411,  412. 

It  is  insisted,  however,  on  behalf  of  defendants, 
that  this  was  not  a  sale  of  goods  ^;^  esne,  but  a 
contract  to  manufacture  goods;  that  after  a  person 
ordering  goods  has  given  the  manufacturer  notice  not 
to  proceed  with  his  work,  the  party  so  notified  has 
no  right  to  proceed  with  the  manufacture.  **The 
principle  is  universal  that  while  a  contract  is  ex- 
ecutory  a    party   has   the    power   to   stop    performance 
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on  the  other  side  by  an  explicit  direction  to  that 
effect,  subjecting  himself  to  such  damages  as  will  be 
compensation  to  the  other  party  for  being  stopped  in 
the  performance  of  his  work.  The  party  thus  for- 
bidden cannot  afterwards  go  on  and  thereby  increase 
the  damages,  and  then  recover  such  damages. 
The  legal  right  of  a  party,  on  general  principles, 
to  violate,  abandon,  or  renounce  his  contract,  on  the 
usual  terms  of  compensation  to  the  other  party  for 
damages  which  the  law  allows,  is  universally  recog- 
nized.'" 2  Beach  on  Contracts,  Sec.  1716;  Bishop 
on  Contracts,  Sec.  837;  1  Sutherland  on  Damages,  113; 
HickUy  V.  Pittsburgh  Steel  Co.,  121  U.  S.,  264;  Gib- 
honft  V.  Bente,  61  Minn.,  499;  Davis  v.  B?*onso?i,  50 
N.  W.  R.,  836  (S.  C,  16  L.  R.  A.,  655);  Clark 
v.  Marsiglia,  43  Am.  Dec,  670;  Howard  v.  Daly^ 
19  Am.  Rep.,  283  (S.  C,  61  N.  Y.,  — );  Ilosmer 
V.  Wilson^  74  Am.  Dec,  721;  Danforth  v.  Walker^ 
37  Vt.,  239;  Collim  v.  Delaparte,  115  Mass.,  159; 
2  Sutherland  on  Damages,  193,  526;  Railroad  v. 
Staiib^    7    Lea,    405. 

In  the  case  of  Davis  v.  Bronson^  50  N.  W.  Rep., 
836  (S.  C,  16  L.  R.  A.,  655),  it  appeared  that 
the  defendant,  having  refused  to  perform  a  contract 
for  the  erection  of  a  creamery  by  plaintiffs  before 
they  had  entered  upon  the  performance  thereof,  held 
that  an  action  to  recover  the  contract  price  would 
not  lie,  although  » plaintiff  had,  notwithstanding  de- 
fendant's refusal  to  perform,  completed  the  creamery 
according   to  contract.      Plaintiffs  had    no   right   to  go 
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on  with  the  contract  under  such  circumstances,  and 
recover  the  contract  price,  their  only  remedy  l>eing 
for  damages  for  breach  of  contract."  In  that  case 
it  will  be  observed  that  the  refusal  to  perform  was 
not  premature.  The  contract  specified  no  time  when 
performance  thereof  should  be  entered  upon  by  the 
plaintiffs,  but  it  provided  that  the  building,  with  all 
its  equipments,  must  be  furnished  within  one  hundred 
days  after  the  amount  had  been  subscribed.  It  was 
the  right  of  the  appellant  to  notify  them  immedi- 
ately of  his  determination  not  to  carry  out  his  part 
of  the  contract,  in  order  to  save  himself  from  the 
increased  damage  which  a  partial  performance  before 
notice   might   cause. 

The  Court  then  proceeds  to  lay  down  the  follow- 
ing important  principle,  to  wit:  *'It  may  well  be 
true  that  where  the  performance  by  the  party  noti- 
fied not  to  perform  consists  of  a  single  act,  as  the 
tender  of  a  deed,  notice  before  the  time  for  such 
delivery  will  not  warrant  an  action  for  damac^es; 
but  where  the  final  act  of  tender  is  the  culmination 
of  other  acts,  which,  in  the  nature  of  the  case,  must 
precede  it,  as  where  the  party  is  to  manufacture  or 
build  the  thing  to  be  delivered,  then  it  is  quite  clear 
that  the  conduct  which,  before  the  time  of  delivery, 
prevents  the  taking  of  the  preliminary  steps — the 
manufacture  of  the  article  or  the  erection  of  the 
building — as  effectually  prevents,  ^fore  the  day  of 
tender  arrives,  the  possibility  of  delivery,  as  though 
that   day    had    in    fact   arrived,    and    a   tender   of  the 
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thing  had  been  rejected.  In  such  a  case  the  contract 
is  as  eflPectuaily  broken  by  the  notice  not  to  ^o  on 
with  it,  given  before  the  day  of  delivery  arrives — 
the  person  who  is  to  do  the  work  having  then  the 
right  to  enter  upon  the  performance  of  same — as 
though  the  notice  had  been  given  on  the  very  day 
of  delivery.  The  question  in  all  cases  is,  whether 
one  party  has  prevented  performance  by  the  other 
party  at  the  time  when  performance  by  him  is  due. 
This  can  be  done  as  well  by  preventing  the  taking 
of  these  preliminary  steps  without  which  the  first 
step  cannot  be  taken,  as  by  preventing  the  taking 
of  such  final  step  itself.  These  preliminary  steps 
must  often  precede  by  many  days  the  time  of  per- 
formance, and  it  therefore  must  follow  that  notice 
of  refusal  to  carry  out  the  contract  in  such  a  case, 
given  before  the  time  of  performance,  will  operate 
as  a  breach  of  the  contract,  in  case  the  time  has 
arrived  at  which  the  person  willing  to  keep  the  con- 
tract may  enter  upon  the  work  under  the  contract.'' 
This  case  is  approved  in  Gibbons  v.  Benfe,  61 
Minn.,    499. 

A  breach  of  the  contract  takes  place  when  the 
promisee  disables  the  promisor  from  performing. 
Thus,  where  the  promisor  agrees  to  saw  a  certain 
number  of  feet  of  lumber,  according  to  specifications, 
to  to  furnished  l)y  the  promisee,  the  failure  to  fur- 
nish the  specifications  is  a  breach  warranting  the 
promisor    in    abandoning    the    contract    and    enabling 
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him    to    recover    p7V    tanto,      1    Beach   on   Contracte, 
Sec.    405. 

This  Court  is  of  opinion  that  the  principles  laid 
down  in  the  cases  last  cited  are  applicable  to  the 
facts  of  the  present  case.  The  fundamental  error, 
as  we  conceive,  in  the  opinion  of  the  Court  of 
Chancery  Appeals,  is  in  ignoring  the  fact  that  the 
rope  in  question  had  to  be  manufactured,  and  that 
as  early  as  July  16,  1892,  when  Dustin  &  Co. 
entered  complainants^  order  for  three  thousand  reek 
of  rope,  the  latter  were  notified  that  defendants 
would  **have  to  commence  on  the  order  soon,"  and 
complainants  were  requested  <<to  send  assortments  of 
sizes  at  once."  Complainants  failed  to  do  this  ex- 
cept as  to  one  hundred  reels  which  they  wished  to 
use  as  samples,  and  when  this  sample  shipment  was 
received  the  complainants  commenced  a  controversy 
in  respect  of  the  size  of  the  reels  used.  Defend- 
ants protested  that  the  four-pound  reel  used  was  cus- 
tomary, and  in  compliance  with  the  contract.  Com- 
plainants insisted  it  was  too  heavy,  and  that  a  two- 
pound  reel  was  sufficient.  Finally,  on  the  twenty- 
second  of  September,  complainants  no  titled  defendants 
to  cancel  their  order  of  July  13.  Defendants  re- 
plied: ^*We  cannot  permit  you  to  cancel  balance  of 
your  order."  September  28  complainants  attain  wrote, 
refusing  to  withdraw  their  previous  order  of  cancel- 
lation. September  29  defendants  replied,  again  de- 
clining to  cancel  order,  and  notifying  complainants 
that    they    were '  expected    to    take    the    rope    as    \>er 
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icontract.  Defendants  heard  nothing  more  from  com- 
plainants until  the  twenty -eighth  of  November  —  a 
lapse  of  two  months — when  they  commenced  to  order 
immediate  shipments  of  the  rope,  and  from  that 
time  on  the  orders  came  rapidly  for  immediate  ship- 
ments in  accordance  with  specifications  of  sizes,  which 
were  given  for  the  first  time  in  these  orders.  Com- 
plainants must  have  known  that  it  would  be  impos- 
sible for  the  defendants  to  fill  these  orders  fori 
immediate  shipment  on  account  of  their  own  failure! 
to   send   on   specifications. 

The  contract  in  this  case  was  for  the  manufac- 
ture of  rope  of  different  sizes,  and,  since  deUvery 
was  to  commence  in  November,  it  was  within  the 
<;ontemplation  of  both  parties  that  the  specifications 
should  be  furnished  in  advance  of  that  time.  It  is 
shown  that  the  manufacture  of  3,000  reels  of  rope, 
estimating  thirty  pounds  to  the  reel,  by  a  mill  with 
a  daily  capacity  of  800  pounds,  would  require  nearly 
four  months.  It  will  be  observed  that  complainants' 
order  of  November  28  was  only  for  seventy-five 
reels,  and  the  next  order  for  1,200  reels  was  not 
given  until  December  24-.  Only  a  little  over  two 
months  was  left  within  which  to  manufacture  the 
rope.  It  was  not  contemplated  that  defendants 
should  be  required  to  abandon  all  other  work  upon 
which  they  might  ^  be  engaged  and  give  exclusive 
precedence  to  the  orders  of  complainant.  We  are 
constrained  to  believe  that  complainants,  by  failing 
to    retract     their   order    of    cancellation    until    it    was 
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too  late  for  defendants  to  manufacture  the  rope, 
have  thereby  prevented  the  performance  of  the  con- 
tract, and  that  complainants  are  not  entitled  to  the 
technical  advantages  which  they  are  seeking  to  reap 
from  their  supposed  retraction.  Moreover,  if  com- 
plainants' letter  of  November  28  be  accepted  as  a 
retraction  of  the  order  to  cancel,  there  was  still  no 
withdrawal  of  their  demand  in  reference  to  the 
weight  of  the  reel.  That  matter  was  still  left  un- 
adjusted, and  defendants  had  no  assurance  that  the 
four-pound  reel  would  be  satisfactory  to  complainants 
or  that  reclamation  would  not  be  made  on  account 
of   its   alleged   excessive   weight. 

It  is  true  that  defendants  refused  to  agree  to  a 
rescission,  and  notified  complainants  they  would  in- 
sist on  a  performance  of  the  contract.  But  since 
defendants  could  not  prevent  a  rescission  of  the  con- 
tract by  complainants,  and  could  not  compel  a  spe- 
cific performance,  their  position  simply  amounted  to 
a  notification  that  they  did  not  consent  to  a  rescis- 
sion of  the  contract,  and  would  hold  complainants 
liable    in    damages    for    the    breach. 

The  decree  of  the  Court  of  Chancery  Appeals 
is  reversed,  and  complainants'  bill  is  dismissed  so 
far  as  it  seeks  relief  for  the  alleged  breach  of 
the   reel    rope   contract.       The    costs    will    be   divided. 
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Bank  v.  Lumber  Co. 

{Nashville,      March    5,   1898.) 

Homestead.     Does  iwt  exist  in  married  womarvs  separate  estate. 

The  right  of  homestead  does  not  exist  in  favor  of  either  husband 
or  wife  in  the  latter *s  separate  estate  in  realty. 

Constitution  construed:  Art.  XI.,  Sec.  11. 

Code  construed:  J  J  3798,  3800,  3801,   3802  (S.);  3^2935,   2936,  2937, 
2938  (M.  &  v.);  {{  2110a,  2113a,  2115a  (T.  &  S.). 


FROM     DAVIDSON. 


Appeal  from  Chancery  Court  of  Davidson  County. 
H.  H.  Cook,  Ch. 

Stokes  &   Stoker   for   Bank. 

J.  S.  PiLCHER  and  M.  Marshall  Morgan  for 
Lumber   Co. 

Caldwell,  J.  At  a  former  day  of  the  term, 
the  complainant  in  this  cause  obtained  a  decree  against 
the  Cumberland  Lumber  Company  and  other  defend- 
ants, upon  a  note  for  $800,  ajid  interest  thereon. 
Mrs.  Henrietta  C.  Ewing,  one  of  the  makers  of  the 
note,  was  relieved  from  personal  liability  because  a 
married    woman;    but    her    separate   estate,    which   she 
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had  charged  with  the  note  by  written  stipulation, 
was  adjudged  to  be  sold  after  ninety  days,  if  the 
recovery  should  not  sooner  be  paid.  Mrs.  Ewing, 
who,  with  her  husband,  resides  on  her  separate  es- 
tate in  West  Nashville,  as  a  home,  now  moves  the 
Court  for  an  assignment  of  homestead  therein,  or  that 
the   sale   be   made  subject   to   her  right  of   homestead. 

The  motion  must  be  overruletl.  The  exemption 
of  a  homestead  in  this  State  is  allowed,  in  the  first 
instance,  to  the  head  of  the  family  alone,  and  is  as- 
signable only  in  real  estate,  or  interests  therein, 
owned  by  the  person  occupying  that  position.  Const, 
Art.  11,  Sec.  11;  Code,  T.  &  S.,  §§ 2110a,  2113a, 
2116a;  M.  &  V.,  §§2935,  2936,  2937,  2938;  Shann., 
§§3798,  3800,  3801,  3802.  The  husband  is  the  le- 
gal head  of  the  family  where  the  marital  relation 
exists,  and,  for  that  reason,  the  homestead,  if  as- 
signed during  his  life,  is  assignable  to  him  and  from 
his  property.  Neither  the  wife  nor  the  husband  is 
entitled  to  the  exemption  of  a  homestead  in  her 
land.  Turner  v.  A7*go,  89  Tenn.,  443.  She  is  not 
entitled  to  it  because  not  the  head  of  the  family; 
and  he  is  not  entitled  to  it  because  he  does  not  own 
the   property. 

Let   the   motion   be   overruled. 


i 
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Forrest  v.  Porch. 
{Nashville,       March   9,    1898.) 

1.  Will.     Co7iti7iye?it  remainder. 

A  devise  to  the  widow  for  life,  and  ''at  her  death"  to  testa toi^s 
*' heirs  at  law,"  creates  a  contingent  remainder,  and  the  estate 
goes  in  fee  to  such  persons  only  as,  at  the  widow's  death, 
answer  to  the  description  of  *' heirs  at  law  "  of  the  testator. 
(Po8t,  pp.  392,  393.) 

Case  cited  and  approved:  Bigley  v.  Watson,  98  Tenn.,  358. 

2.  Same.     Devisees  take  per  stirpes. 

Under  a  devise  of  a  life  estate  to  the  widow  and  remainder  in 
fee  to  testator's  *' heirs  at  law,"  ^he  persons  answering  the 
latter  description  at  the  widow's  death  take  the  estate  per 
stirpes.     {PosU  pp.  39.3~39o.) 

3.  Same.     Residnw^y  bequest  t4)  '*  heirs  at  law  "  construed. 

A  residuary  bequest  to  ''heirs  at  law"  of  the  proceeds  of  the 
sale  of  both  realty  and  personalty  passes,  per  stirpes,  to  the 
persons  answering  that  description  at  date  of  testator's  death. 
{PosU  pp.  395,  396.) 

Code  construed:  JJ  4164,  4173  (S.);  |§  3271,  3272  (M.  &  V.);  U  2421, 
2430  (T.  &  S.). 

Cases  cited  and  approved:  Alexander  v.  Wallace,  8  Lea,  571; 
Jones  V.  Hunt,  96  Tenn.,  372. 


FROM     HUMPHREYS. 


Appeal      from      Chancery     Court     of      Humphreys 
County.      J.  S.  Gribble,  Ch. 
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R.  T.  Shannon   &  Beo.  for   Forrest. 
T.  L.   Lanieb  for   Porch. 

Caldwell,  J.  H.  R.  Keece  died  testate,  at  his 
residence  in  Humphreys  County,  Tennessee,  leaving 
him  surviving  a*  widow,  brothers  and  sisters,  nephews 
and  nieces,  .  whose  parents  had  died,  and  grand- 
nephews  and  nieces  whose  parents  and  grandparents 
had  died.  Of  these  collateral  kindred  there  were 
thirty-four  in  number,  and  they  were  the  testator's 
only    heirs   at   law. 

This  litigation  involves  a  construction  of  the 
second,    fourth,    and   fifth   clauses   of   the   will. 

The  second  clause  is  as  follows:  ''I  give  and 
bequeath  to  my  beloved  wife,  OUie  P.  Reece,  a 
certain  tract  or  parcel  of  land,  containing,  by  esti- 
mation, about  one  hundred  acres,  and  bounded  as 
follows:  ...  To  have  and  to  hold  as  long 
as  she  lives;  at  her  death  the  said  land  is  to  be 
divided    between   my   heirs   at   law." 

This  is  an  explicit  devise  of  land  to  the  widow 
during  her  life,  with  remainder  in  fee  to  the  ''heirs 
at  law"  of  the  testator.  The  Chancellor  treated 
the  remainder  as  vested,  but  the  Court  of  Chancery 
Appeals  was  of  the  opinion  that  it  was  contingent 
We  concur  in  the  latter  view.  The  remainder  was 
contingent,  because  the  testator  obviously  intended 
the  land  to  be  divided  at  the  death  of  his  widow 
among  such  persons  as  should  then  sustain  to  him 
the   relation  of   heirs   at   law.      The  remaindermen  are 
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to  be  ascertained  not  at  his  death,  but  at  the  death 
of  his  widow,  the  life  tenant;  and  they  are  to  be 
such  persons  as  would  at  that  time  be  his  '*  heirs 
at  law."  At  his  death,  when  the  will  took  effect, 
those  persons  were  "dubious  and  uncertain;"  there; 
fore  the  remainder  must  be  contingent.  Bigley  v. 
Watscm^  98   Tenn.,    358,    359,    and   authorities   cited. 

In  what  proportion  do  the  remaindermen,  when 
ascertained,  take  the  land?  The  Chancellor  held 
that  they  take  per  stirpes^  according  to  the  statutes 
of  descent;  and  the  Court  of  Chancery  Appeals  held 
that  they  take  pe:)*  capita^  share  and  share  alik^. 
On  this  question,  we  concur  in  the  holding  of  the 
Chancellor.  When  the  testator  directed  that  the 
land  should  be  divided  among  his  ''heirs  at  law," 
be  meant  that  the  persons  falling  within  that  desig- 
nation should  take  as  * '  heirs  at  law ' '  would  take. 
The  phrase,  '<  heirs  at  law,"  indicates  who  shall 
take,  and  how  they  shall  take.  <<  Heirs  at  law" 
mean  the  same  as  heirs  general.  They  are  the  kin- 
dred by  blood  of  a  deceased  intestate  who  inherit 
his  land,  those  upon  whom  the  law  of  descent  casts 
his  title.  Such  persons  take  the  land  by  operation 
of  that  law,  and  according  to  it.  They  and  their 
respective  interests  are  ascertained  and  defined  by  • 
the  same  law.  The  testator  resided  in  Tennessee, 
the  land  devised  is  located  here,  and  the  will  is  to 
be  construed  with  reference  to  our  laws.  Conse- 
quently, the  remaindermen,  designated  in  the  will  as 
the   testator's    "heirs   at   law,"     must    be    held    to   be 


394  NASHVILLE : 


Forrest  v.    Porch  1 


those  persons  who,  in  the  absence  of  the  will,  would 
inherit  the  land,  at  the  death^  of  the  life  tenant, 
under  the  laws  of  descent  in  this  State;  and  their 
respective  interests  must  be  determined,  at  that  time, 
by  the  same  laws.  The  testator  did  not  say,  in 
so  many  words,  that  he  intended  those  interests  to 
be  determined  by  those  laws.  It  was  not  essential 
that  such  an  intention  be  so  expressed;  it  is  neces- 
sarily inferred  in  the  absence  of  a  contrary  direc- 
tion. To  entitle  or  require  beneficiaries,  described 
as  '* heirs  at  law"  of  a  resident  of  this  State,  to 
lake  bis  land,  located  here,  otherwise  than  in  accord- 
ance with  our  laws  of  descent,  the  variation  there- 
from must  be  distinctly  authorized  by  the  language 
employed.  No  departure  is  authorized  by  the  lan- 
guage  of   this    will,    and   none  can    be    made. 

By  the  third  clause  of  his  will  the  testator  be- 
queathed to  his  widow  certain  live  stock  and  other 
personal  property,  and  gave  her  a  legacy  of  $4,000 
in  money.  By  the  fourth  and  fifth  clauses  he  di- 
rected  a  sale  of  all  of  his  other  property,  both  real 
and  personal,  and  concluded  with  the  words,  **and 
when  my  estate  is  wound  up,  I  direct  that  the 
effects  l>e  divided  among  my  heirs  at  law."  The 
•  residuum  here  disposed  of  amounts  to  about  $15,000, 
of  which  $1,100  arose  from  the  sale  of  land,  and 
the  remaining  $13,900  from  the  sale  of  personalty, 
collection   of   debts,    etc. 

The   Chancellor   held   that   all    the   heirs   at   law  of 
the    testator     were    entitled    to    the    proceeds    of    the 
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land  ($1,100),  and  that  his  distributees,  excluding 
grand  nephews  and  nieces,  only  were  entitled  to  the 
proceeds  of  personalty  ($13,900),  each  fund  to  be 
divided  per  stirpes  among    those   so   entitled. 

The  Court  of  Chancery  Appeals  rightly  held  that 
all  the  heirs  at  law  were  entitled  to  share  in  the 
aggregate  fund  of  $15,000,  and  then  erroneously  held 
that  it  should  be  divided  per  capita^  and  paid  out 
in   thirty-four   equal   shares. 

Undoubtedly,  the  beneficiaries  of  this  provision 
take  vested  interests,  and  are  to  be  ascertained  as  of 
the  date  of  the  testator's  .death.  The  same-  phrase, 
«*my  heirs  at  law,-"  used  in  the  second  clause,  is  here 
repeated,  and  it  was  manifestly  intended  to  convey 
the  same  meaning  here  as  there,  with  the  single  ex- 
ception that  it  refers  to  persons  occupying  the  par- 
ticular relation  at  different  periods  of  time.  In  the 
former  instance  it  relates  to  those  within  that  desig- 
nation at  the  death  of  the  widow,  and  in  the  latter 
instance  it  relates  to  those  answering  the  description 
at  the  testator's  own  death.  In  both  instances  it 
includes  all  persons  who,  in  the  absence  of  a  will, 
would  be  in  that  relation  to  the  testator  at  the 
particular  time;  and,  in  both  instances,  all  who  are 
included  take  per  stirpes^  according  to  the  statutes 
of     descent.       The     reason     for    our     holding     as     to 

the    manner    ox    proportion    in    which    the    respective 

I 
claimants    will     be    entitled    to    share    the    testator's 

bounty,    have   been   given   in   our   construction   of    the 
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second  clause,  and  need  not  be  repeated.  They  apply 
alike   to    both   provisions. 

The  former  provision  relates  alone  to  real  estate, 
which  descends  to  collateral  kindred  without  limita- 
tion of  representation  (Code,  §2421;  M.  &  V., 
§3271;  Shann.,  §4164;  Alexwider  v.  WaJl^ee,  8  Lea, 
671),  and  the  latter  provision  relates  mainly  to  per- 
sonalty, in  which  there  is  no  representation  among 
collaterals  after  the  children  of  brothers  and  sisters 
(Code,  §2430;  M.  &  V.,-  §3272;  Shann.,  §4173; 
Alexaiider  v.  Wallace^  8  Lea,  571,  672);  yet  tjiere 
is  no  indication  that  the  -testator  intended  to  refer 
the  respective  provisions  of  his  will'  to  these  statutes, 
respectively.  On  the  contrary,  his  use  of  the  words, 
' '  heirs  at  law, ' '  in  both  provisions,  when  strictly 
applicable  under  the  former  statute  only,  shows  an 
intention  to  conform  both  provisions  to  the  same 
rule,  and  to  embrace  as  teneficiaries  all  persons  in- 
cluded in  that  designa'tion  at  the  times  indicated  for 
their  ascertainment,  respectively,  the  participation  in 
each  instance  to  be  in  that  proportion  {per  atf'rjfei) 
in  which  his  '  *  heirs  at  law ' '  would  take  undevised 
land.  Such  was  the  intention  of  the  testator.  Being 
lawful,  that  intention  must  prevail.  Jofie^  v.  ITunt 
96    Tenn.,   372,    and    citations. 

Modify  the  decree  of  the  Court  of  Chancery 
Appeals   so   as   to   conform   to   this   opinion. 
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RuNNELLs  V,    Jacobs. 
{Xanhvllh.       March    12,    1898.) 

Statute  of  Limitations.     Of  ten  y&irs  Ixirs  enforcement  of  tnist 
deed  betweeji  orlghud  txirties, 

A  trust  deed  cannot  be  enforced,  since  Acts  1885,  Ch.  9,  even  as 
against  the  grantor,  more  than  ten  years  after  the  maturity 
of  the  original  note  secured  thereby,  notwithstanding  the  note 
may  have  been  kept  alive  by  renewals  or  promises,  and  the 
indulgence  and  delay  in  enforcement  of  the  trust  deed  granted 
at  the  request  of  the  grantor. 

Act  construed:  Acts  1885,  Ch.  9. 

Case  cited:  McElwee  v.  McElwee,  97  Tenn.,  649. 


FROM     COFFEE. 


Appeal  from  Chancery  Court  of  Coffee  County. 
W.    S.    Bearden,    Ch. 

B.    P.    Bashaw   for   Jacobs. 

Cooper  &  Cooper  and   J.  L.   Ewell  for  Runnells. 

Wilkes,  J.  This  cause  is  before  the  Court  upon 
appeal  from  the  Court  of  Chancery  Appeals.  Among 
other  matters  involved,  the  controlling  question  is  the 
proper  construction  and  application  of  Chapter  9, 
Acts  of  1885.  So  far  as  necessary  to  be  quoted, 
it  reads  as  follows:  *' Liens  on  realty  retained  in 
favor  of    vendors   on   the  face  of   a  deed,  also  mortga- 
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ges,  deeds  of  trust  and  assignments  of  realty  exe- 
<;uted  to  secure  debts,  shall  be  barred  and  the  liens 
discharged,  unless  suit  to  enforce  the -same  be  brought 
within  ten  years  from  the  maturity  of  the  debt; 
provided,  that  this  statute  shall  not  run  against  ex- 
isting  liens  only  from  the  date  of  the  passage  of 
this   Act." 

This  Act  became  a  law  on  February  20,  1885. 
It  appears  that  a  sale  was  made  in  this  cause  by 
Cooper,  trustee,  under  a  trust  deed,  more  than'  ten 
years  after  the  maturity  of  the  note  secured  by  it, 
and  more  than  ted  years  after  the  passage  of  the  Act 

It  is  conceded  that  in  the  case  of  McEhoee  v. 
McElwee^  13  Pickle,  649,  it  was  held  by  this  Court 
that  such  a  trust  deed  and  lien  could  not  be  en- 
forced against  a  subvendee  more  than  ten  years  after 
the  maturity  of  the  last  lien  note  provided  for  in 
it,  even  though  the  note  may  have  been  renewed 
from  time  to  time  within  the  ten  years.  It  was 
held  that  it  was  the  purpose  of  the  Act  to  quiet 
land  titles  and  to  provide  that  parties  having  pur- 
chased lands  should  not  be  disturbed  by  the  assertion 
of  liens  more  than  ten  years  old,  etc.,  and  it  was 
said  that  to  hold  that  notes  might  be  from  time  to 
time  renewed  and  the  trust  deed  or  mortgage  remain 
valid  and  effective  for  their  enforcement,  would  defeat 
the    purpose   of   the    Act. 

The  Court  of  Chancery  Appeals  was  of  opinion 
that  the  decision  was  only  intended  to  apply  to  cases 
where   the    rights   of    innocent    parties,    and,    i)erhaps, 
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creditors,  ^were  involved,  and  was  of  opinion  a  dif- 
ferent rule  would  apply  between  the  original  parties, 
and  that  the  Act  was  not  intended  to  apply  as  be- 
tween  them. 

The  Court  reports  that  the  failure  to  collect  the 
debt  and  enforce  the  mortgage  in  this  case  was 
brought  about  by  continued  promises  of  payment, 
and  indulgence  prayed  and  granted,  both  as  to  the 
debt  and  the  enforcement  of  the  mortgage,  and  that 
mortgage  was  enforced  within  six  years  after  the 
last  petition  for  indulgence,  and  it  is  of  opinion  that 
the  statute  should  not  be  held  to  apply  in  such  case, 
and  that  the  same  reasons  do  not  apply  as  in  cases 
of  purchasers  and  creditors  of  the  original  grantee, 
and  that  the  mere  renewal  or  extension  of  the  debt 
should  suffice  also  to  extend  the  mortgage  or  trust 
deed. 

It  is  true,  as  found  by  the  Court  of  Chancery 
Appeals,  that  in  the  case  of  McElwee  v.  McElwee^ 
13  Pickle,  649,  the  question  arose  between  a  mort- 
gagee, and  a  sub  vendee  of  the  mortgagor,  but  it 
was  not  said  in  that  case,  nor  intended  to  be  im- 
plied by  what  was  said,  that  the  Act  was  only  in- 
tended  to  be  applied  when  the  rights  of  creditors 
and   innocent  purchasers  or  subvendees   were  involved. 

We  can  see  no  good  reason  why  the  statute 
should  not  be  held  to  apply  as  between  the  original 
parties,  and  such,  we  think,  is  the  plain  provision 
of  the  law.  To  establish  a  distinction  between  the 
two   classes   of   cases,    would,    we   think,    lead   to   con- 
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fusion,  and  finds  no  warrant  in  either  the  letter  or 
spirit  of  the  Act.  The  object  of  the  Act  was  to 
quiet  titles,  and  one  of  the  means  to  be  employed 
was  this  provision  for  the  extinction  of  express  liens 
upon  lands,  and  denying  any  remedy  to  enforce  the 
same,  after  the  lapse  of  ten  years  from  the  time 
the  original  debt  secured  became  matured.  If  the 
parties  desire  to  extend  the  lien  or  mortgage  beyond 
the  ten  years,  it  can  be  done  by  executing  a  new 
mortgage,  trust  or  declaration  of  lien  to  be  regis- 
tered as  was  the  original.  But  it  would  render  the 
Act  forceless  to  hold  that ''  such  mortgage,  trust  or 
express  lien  ban  Ije  kept  a  lien  by  a  parol  promise, 
or  one  in  writing  but  not  registered,  to  pay  the 
debt  or  keep  the  mortgage  in  force.  It  is  true,  a 
note  may  be  •  extended  by  a  new  parol  promise  or 
renewal  indorsed  uiK)n  it.  or  otherwise,  but  such  ex- 
tension in  case  of  a  note  is  not  intended  to  be 
registered,  as  the  original  note  is  not  required  to  be. 
It  was  the  purpose  and  is  the  meaning  of  the 
Act,  that  express  liens,  mortgages,  and  deeds  of  trust 
shall  not  be  enforceable  after  ten  years  from  the 
maturity  of  the  debt  secured,  and  titles  are  quieted 
by  conclusively  presuming  that  suth  liens,  mortgages, 
and  trusts  are  satisfied  and  extinguished  after  the 
lapse  of  ten  years  from  the  maturity  of  the  debt 
secured,  nothing  else  appearing  upon  the  books  of 
the  Register.  It  follows  that  the  sale,  under  the 
trust  deed  in  this  case,  having  been  made  more  than 
ten    years    after    the     maturity   of    the   debt    secured. 
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was  unauthorized,  and  conferred  no  title  on  the  pur- 
chaser, and  such  sale  is  set  aside  and  for  nothing 
held. 

The  decree  of  the  Court  of  Chancery  Appeals  is 
reversed,  and  the  bill  of  complainant,  Runnells,  is 
dismissed,  and  the  relief  prayed  in  the  cross  bill  by 
Jacobs  and  wife  is  granted  to  the  extent  of  setting 
aside  said  sale  made  by  the  trustee,  Cooper,  at  which 
complainants  became  purchasers,  and  they  will  be 
taxed   with  all    the   costs. 

10  P— 26 
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Ridley   v.  McPherson. 

{Nashville.      December    11,   1897.) 

Deed.     Q-iving  remainder  to  "  isstie  "  of  life  tenant 

Under  a  deed  vesting  the  remainder  interest  in  lands  in  the 
'*l88ne"of  the  life  tenant  **  living  at  her  death,"  the  grand- 
children take  concurrently  with  the  children  of  the  life  tenant, 
and  all  take  per  cupita  in  the  absence  of  other  controlling  pro- 
vision in  the  deed. 

Cases  cited  and  approved:  19  L.  R.  A.,  472;  34  L.  R.  A.,  500;  32 
Am.  St.  Rep.,  731. 


FROM    WILLIAMSON. 


Appeal  from  the  Chancery  Court  of  Williamson 
County.      H.  H.  Cook,  Ch. 

J.  H.  Henderson   and  C.  R.  Berry   for    Ridley. 

H.  P.  FowLKES   for   McPherson. 

Wilkes,  J.  This  is  a  bill  to  construe  a  certain 
deed,  made  May  27,  1860,  by  John  Starnes  to  Sam- 
uel W.  Starnes  and  John  M.  McPherson,  trustees, 
and  to  have  the  interests  of  complainants  in  the 
lands  adjudicated   and   fixed,  and   the   land   partitioned. 

The  deed  gives  certain  lands  to  the  grantees,  to 
hold    in    trust    for  the    grantor's   daughter,    Mary  E. 
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McPherson,  for  her  separate  use  du)*ing  life,  and 
provides  that,  at  her  death,  <'the  lands  shall  be 
conveyed  by  the  trustees  to  the  issue  of  said  Mary 
E.  living  at  her  death,  and,  in  default  of  any  such 
issue  living  at  the  death  of  said  Mary  E.,  then^ 
upon  this  further  trust,  that  said  lands  be  forthwith 
conveyed  to  the  grantor,  if  living,  and  if  dead,  to 
his  right  heirs  at  that  time.^'  The  life  tenant, 
Mary  E.  McPherson,  has  died.  She  left  surviving  her 
one  daughter,  Rebecca' Ridley,  and  her  eight  children; 
also  the  grandchildren,  John  and  Samuel  McPherson, 
who  are  the  children  of  a  son  of  the  life  tenant,  who 
died   before   his   mother. 

Mrs.  Ridley  and  her  eight  children  are  the  com- 
plainants in  this  cause,  and  the  McPherson  children 
are  defendants.  The  question  is,  who  answers  the 
description,  *' issue  of  Mary  E.,"  the  life  tenant,  liv- 
ing at  her  death,  and  in  what  way  and  proportion 
do  they  take?  The  Chancellor  was  of  opinion  that 
Mrs.  Ridley  took  one- half  of  the  real  estate,  and 
the  two  McPherson  children  jointly  took  the  other 
half.  The  Court  of  Chancery  Appeals  was  of  the 
same  opinion,  and  so  decreed,  and  complainants  and 
defendants  have   all   appealed. 

It  is  insisted  for  complainant:  First,  that  Mrs. 
Ridley,  being  the  only  living  child  of  Mary  E. 
McPherson,  the  life  tenant,  must  take  the  whole 
estate;  second,  if  mistaken  in  this,  then  the  property 
must  pass  to  all  her  descendants,  per  capita^  equally^ 
in    which   event    Mrs.    Ridley    will    take,    jointly   with 
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her  eight  children,    -fj   of  the   property  and   the   Mc- 
Pherson   children   will   take  ^. 

For  defendant  it  is  contended  that  Mrs.  Ridley 
and  the  two  McPherson  children  must  share  the 
property  equally,  each  taking  an  interest  of  one- 
third,  and  that  the  children  of  Mrs.  Ridley  take 
nothing.  It  is  conceded  that  the  precise  question 
involved  has  not  been  determined  in  Tennessee,  and 
that  in  other  jurisdictions  the  decisionb  are  numerous, 
and   in   some   conflict. 

The  various  views  held  by  different  Courts  may 
be  found  commented  upon  in  2  Redfield  on  Wills, 
355  to  379,  inclusive,  and  notes,  and  11  Am.  4 
Eng.  Enc.  L.,  869-879  (note),  and  need  not  be  fur- 
ther set  out  here.  The  difficulty  lies  in  defining 
the  word  *< issue,"  and  in  determining  the  probable 
meaning  which  the  grantor  intended  to  give  it;  and 
the  confusion  arises  from  the  effort,  on  the  one 
hand,  to  carry  out  a  supposed  intention  of  the  tes- 
tator, and,  on  the  other,  to  give  to  the  word  its 
strict  legal  signification.  Mr.  Bouvier  says  the  word 
** issue"  includes  all  persons  who  have  descended 
from  a  common  ancestor.  It  has  also  been  said 
that,  unless  controlled  by  the  context,  it  means  lineal 
descendants,  without  regard  to  degree  of  proximity 
or  remoteness  from  the  original  stock  or  source. 
11  Am.  &  Eng.  Enc.  L.  (1st  ed.),  899,  and  notes; 
Jackson  V.  Jackson,  11  L.  R.  A.,  305,  and  notes; 
Pearce   et   al,  v.   Rickard  et   al.,    19    L.    R.    A.,    472. 

When   the  word   appears   in   a  will,   prima  facu  it 
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is  intended  as  a  word  of  limitation,  but  may  by  the 
context  be  shown  to  be  a  word  of  purchase.  11 
Am.    &   Eng.    Enc.    L.,    877. 

In  deeds  and  marriage  settlements  it  is  always 
treated  as  a  word  of  purchase.  11  Am.  &  Eng. 
Enc.    L.,    876. 

In  this  case  it  is  not  insisted  by  either  party  that 
it  is  a  word  of  limitation,  but  that  it  is  used  as  a 
word  of  purchase,  and  it  is  so  treated  by  the  Clourt 
of   Chancery   Appeals. 

Mr.  Redfield,  in  his  work  on  Wills,  Vol.  II.,  p. 
363,  says,  in  substance,  that  the  real  intention  of 
the  grantor  in  using  the  word  should  be  ascertained 
and  followed,  and  he  is  of  opinion  that  not  one 
grantor  in  a  thousand  would  suppose  that  by  using 
such  a  word  he  would  be  dividing  up  his  estate 
among  all  his  descendants  who  might  be  living  at 
the  time  of  distribution,  in  such  manner  as  to  per- 
mit two  or  three  generations — parents  and  their  chil- 
dren and  grandchildren — to  share  concurrently  and 
per  capita  equally   as   between   themselves. 

It  was  his  opinion  that  most  testators  employ  the 
term  in  the  sense  of  descending  heirs,  and  that  it 
is  most  consistent  with  the  testator's  intention  to  hold 
that  the  children  alive  at  the  time  of  distribution 
are  intended  to  take  equally,  to  the  exclusion  of 
more  remote  descendants,  unless  the  latter  are  an 
issue  of  a  deceased  child,  in  which  case  they  should 
take  the  child's  share  as  representing  their  parent. 
Following    on    the    same    line,    while    recognizing    the 
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rule  as  established  diiSFerently,  Lord  Loughborough, 
in  Freeman  v.  Paisley^  3  Vesey,  420,  expressed  re- 
gret that  there  was  no  medium  between  the  rule  of 
total  exclusion  of  grandchildren  and  allowing  them  to 
share  equally  with  their  parent.  See,  also,  4  Kent's 
Commentaries,    *278,    note   h. 

These  holdings  clearly  are  based  upon  an  attempt 
to  follow  a  supposed  intention  of  the  testator  to 
keep  the  several  branches  of  his  descendants  equal, 
father  than  the  strict  meaninor  of  the  term  used. 
While  it  is  true  that  the  intention  should  be  sought 
for  and  followed,  it  can  only  be  found  in  the  in- 
strument itself.  The  Court  of  Chancery  Appeals 
very  pertinently  says  that  if  John  and  Samuel  Mc- 
Pherson, the  grandchildren  of  the  life  tenant,  are 
embraced  in  the  term  *' issue,"  there  can  be  no 
good  reason  why  the  eight  children  of  Mrs.  Ridley, 
who  are  such  grandchildren,  should  not  be  likewise 
included  in  the  term,  as  they  stand  in  the  same 
relation  and  degree  to  the  grantor,  nor  why  Mrs. 
Ridley  is  not  also  embraced,  as  she  stands  one  de- 
gree nearer  the  grantor  than  the  great  grandchildren 
do.  Hence,  it  properly  concludes  that  Mrs.  Ridley 
and  the  McPherson  children  do  not  take  equally 
one-third.  The  Court  of  Chancery  Appeals  is,  how- 
ever, of  opinion  that,  following  the  suggestions  of 
Mr.  Redfield  and  Lord  Loughborough,  it  is  the  bet- 
ter ruling  to  hold  that  it  was  the  intention  of  the 
testator  to  give  to  the  word  "issue"  the  same 
meaning  as  is  given    under   our    statute   to   the  words 
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^' heirs    of    the    body,"    thiis    making    it    a    word   of 

I 

purchase,  but,  at  the  same  time,  to  hold  that  the 
remaindermen  should  take  as  if  the  life  tenant  had 
been  seized  of  the  entire  estate,  and  it  had  passed 
according  to  the  rules  of  descent,  thus  keeping  up 
equality  in  the  diiOferent  branches  of  the  family. 
The  Court  of  Chancery  Appeals  says,  in  conclusion, 
that  it  cannot  state  that  such  holding  is  sustained 
by  a  majority  of  the  cases  of  even  current  author- 
ity in  the  United  States,  but  it  seems  to  be  the 
> 

just  rule,  in  accord  with  the  policy  of  our  laws 
regulating  descents,  and  more  apparently  within  the 
intent   of   the   grantor. 

We  can  see  no  reason  why  the  word  *' issue," 
as  used  in  this  paper,  which,  though  a  deed,  is  in 
a  certain  sense  testamentary  in  its  character  and 
operation,  should  not  receive  its  strict,  technical, 
legal  signification.  The  deed  was  executed  May  27, 
1860,  and  is  witnessed  by  Jno.  Marshall  and  W.  G. 
Marshall,  the  former  one  of  the  most  distinguished 
jurists  Tennessee  has  ever  produced,  and  it  is  stated 
at  the  bar,  was  written  by  him.  It  bears  upon  its 
face  and  in  its  provisions  evidence  of  legal  knowl- 
edge and  the  technical  use  of  legal  terms  by  its 
draughtsman.  If  it  was  not  intended  that  the  word 
should  have  its  legal  signification,  it  is  difficult  to 
see  why  it  was  used,  and  why,  if  such  was  the 
grantor's  intention,  the  remainder  was  not  given  to 
the  children  of  Mary  E.,  who  might  be  living  at 
her   death,    and    the   living   descendants   of    those   who 


408  NASHVILLE : 


Ridley  v.  McPhersoD. 


might  have  previoasly  died.  Such  language  would 
clearly  have  called  for  the  construction  which  the 
Court  of  Chancery  Appeals  has  given.  We  can  see 
no  ground  for  presuming  an  intention  upon  the  part 
of  the  grantor  to  keep  the  several  branches  of  his 
remote  descendants  separate,  and  to  bestow  his  bounty 
upon  them  per  stirpes  instead  of  per  capita^  where 
he  uses  a  term  which  embraces  all  his  descendants 
equally. 

There  is  absolutely  nothing  in  the  context  of  this 
instrument  to  show  that  the  word  *' issue"  was  in- 
tended to  have  any  other  than  its  proper  legal  sig- 
nification. If  there  were  such  indications  in  the  con- 
text, they  would  furnish  a  good  ground  for  giving 
the  word  a  different  meaning.  11  Am.  &  Eng.  Enc. 
L.,  872,  note  1.  But  in  the  absence  of  such  indi- 
cation   the    word    must    receive    its    proper    meaning. 

The  case  of  Pearce  et  als.  v.  Richard  et  als,,  19 
L.  R.  A.,  4:72,  is  directly  in  point  and  thoroughly 
considered.  In  that  case,  the  will  in  controversy 
provided  that  on  the  death  of  the  life  tenant,  Sarah 
C.  Rickard,  the  trustee,  Pearce,  '*  should  pay  over 
the   trust   property   to    her    lawful    issue   then   alive. '^ 

It  was  held,  citing  and  commenting  on  very  many 
authorities,  that  the  word  issue,  unrestricted  by  any 
indication  of  contrary  intention,  includes  all  descend- 
ants, and  that  grandchildren  take  equally  with  chil- 
dren, per  capita,  when  there  was  nothing  to  indicate 
that  a  representative  or  substitutional  taking  was  in- 
tended.     It    was    strongly   insisted    in    that    case  that 
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the  word  '* issue"  should  be  held  to  have  the  ordi- 
nary signification  of  '^children,"  and  not  a  technical 
one  of  descendants  generally,  but  it  was  shown  that 
such  construction  was  against  the  overwhelming  weight 
of  authority  in  England  and  the  United  States,  in 
the  absence  of  any  statutory  provision  or  any  evi- 
dence of  intention  to  be  gathered  from  the  instru- 
ment. See  the  same  case,  reported  in  49  Am.  St. 
Rep.,  756.  See,  also,  Hartwdl  v.  Tefft^  34  L.  R. 
A.,  500;    Sopei'  v.  Brown^  32   Am.  St.   Rep.,  731. 

The  gifts,  in  this  case,  to  the  issue  of  the  life 
tenant  cannot  be  considered  as  substitutional,  so  that 
such  issue  must  take  per  stirpes.  A  gift  to  issue  is 
substitutional  when  the  share  which  the  issue  are  to 
take  is  by  a  prior  clause  given  to  the  parent  of 
such  issue,  but  it  is  an  original  gift  when  not  so 
expressed  to  be  given  to  the  parent  of  such  issue, 
and  the  gift  in  this  case  falls  under  the  latter  head 
or   class.      11    Am.  &   Eng.  Enc.   L.,   871,  note. 

It  follows  that  the  decree  of  the  Court  of  Chan- 
cery Appeals  must  be  reversed,  and  the  property  is 
decreed  eqyaally  to  the  complainants  and  defendants, 
as  the  issue  of  the  life  tenant,  each  taking  one- 
eleventh,  and  the  cause  is  remanded  for  further 
proceedings  in  the  Court  below.  The  costs  of  appeal 
will   be   paid    by   the   appellees,  McPherson. 
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GRirFiTH   ^'.    Security,    etc.,    Association. 

{NashvilJe,       March    12,    1898.) 

1.  Chancery  Pi^eading  and  Practice.     Decree  of  sale  imauthorUed, 

wlien. 

Under  a  mortga^ror's  bill  seeking,  inter  alia,  an  account  of  pay- 
ments and  ascertainment  of  balance  due,  decree  may  be  en- 
tered in  favor  of  the  mortgagee  for  such  balance  without  cross 
bill,  but  not  for  foreclosure  sale  of  the  land.  {Post,  P-  4ti.) 

Cases  cited  and  approved:  Gilreath  v.  Gilliland,  95  Tenn.,  383; 
Bigley  v.  Watson,  98  Tenn.,  357. 

2.  Cross  MIL    Esseyitialt  when. 

It  is  a  cardinal  rule  of  equity  pleading,  subject  to  few  exceptions, 
that  a  defendant  who  desires  affirmative  relief,  must  file  a  cross 
bill  to  obtain  it.     (Post,  VP-  412,  413.) 

Cases  cited  and  approved:  Cloud  v.  Hamilton,  3  Yer..  81:  Bussy 
V.  Gant,  10  Hum.,  238;  Gross  v.  Davis,  87  Tenn.,  226;  Lewis  v. 
Glass,  92  Tenn.,  147;  Fisher  v.  Stovall,  85  Tenn.,  316;  Polk  v. 
Mitchell,  85  Tenn.,  634;  49  N.  J.  Eq.,  302;  122  Mass.,  474;  109 
111.,  528;  5  Iowa,  317;  10  Wall.,  299. 

Cited  and  distinguished:  Hughes  Mfg.  Co.  v,  Conyers,  97  Tenr., 
274. 


FROM     DAVIDSON. 


Appeal   from  Chancery  Court  of   Davidson  County. 
H.    H.    Cook,    Ch. 

Whitman   &   Gamble   for   GriflBth. 

Chambers   &   Zarecor  for   Loan   Association. 
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Caldwell,  J.  GriflSth  and  wife  filed  these  bills 
to  impeach,  for  invalidity,  two  deeds  of  trust  ex- 
edited  by  them  on  the  wife's  realty  to  the  Security 
Home  Building  &  Loan  Association  for  two  loans  of 
money,  and  to  have  an  account  of  payments  made 
and  balance  due.  The  defendant,  by  answer,  con- 
troverted all  impeachments  of  the  deeds  of  trust,  and 
consented  to  an  account,  without  more.  In  due 
course  of  procedure  the  Chancellor  adjudged  the 
deeds  of  trust  valid  and  unsatisfied,  directed  an  ac- 
count, confirmed  the  report  of  the  Master  showing 
the  balance  due .  to  the  defendant  on  each  loan,  and 
thereupon  ordered  a  sale  of  the  respective  parcels  of 
real  estate,  unless  the  respective  balances  so  adjudged 
should  be  paid  within  a  specified  time.  The  Court 
of  Chancery  Appeals  modified  the  decree  of  the 
Chancellor  in  so  far  as  it  ordered  a  sale,  but  affirmed 
it  in  all  other  respects.  The  defendant  has  appealed 
and  assigned  error  against  the  modification,  and  asks 
this   Court  to   restore   the   order   of   sale. 

The  modification  was  rightly  made,  upon  the 
ground,  and  for  the  reason,  that  there  was  no 
pleading  to  authorize  an  order  of  sale.  The  com- 
plainants sought  no  sale  in  their  bills;  the  defend- 
ant sought  none  in  its  answers,  and  filed  no  cross 
bill.  Therefore,  the  order  was  entirely  beyond  the 
scope  of  the  pleadings,  and,  consequently,  unauthor- 
ized, and  subject  to  avoidance.  Gilreath  v.  Gilli- 
landj  95  Tenn.,  383;  Bigley  v.  Watson^  98  Tenn., 
357,    and   cases   cited. 
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It  is  a  cardinal  rule  of  equity  pleading,  subject 
to  but  few  exceptions,  that  a  defendant  who  de- 
sires affirmative  relief,  must  file  a  cross  bill  to  ob- 
tain it.  1  Beach  Mod.  E3q.  Prac,  Sec.  426;  Story 
Eq.  PL,  399;  2  Daniell's  Chy.  PI.  &  Prac.  (5th 
Ed.),  *1660;  Cloxtd  v.  Hamilton^  3  Yer.,  81;  Bitssy 
V.  Gatit^  10  Hum.,  238;  Gross  v.^Davis^  87  Tenn.y 
226;  Zeiols  v.  GlasSj  92  Tenn.,  147;  Fijie  v.  Eingy 
33  N.  J.  Eq.,  110;  Aspinwall  v.  AspinwaU^  49  N. 
J.  Eq.,  302;  Andrews  v.  Gilmore^  122  Mass.,  474; 
Irwin  V.  Dyhe^  109  111.,  528;  Ainnstrong  v.  Pierson^ 
5  Iowa,  317;  5  Ency.  PL  &  Prac.,  pp.  632,  634-, 
Washington  Railroad  v.  Bradley s^  10  Wall.,  299. 
One  exception  is  that  the  defendant,  without  a  cross 
bill,  may  have  a  recovery  for  the  balance  found  to 
be  due  him  upon  an  account  sought  by  the  com- 
plainant. 5  Ency.  of  PL  &  Prac.,  635;  1  Beach 
Mod.  Eq.  Prac,  Sec.  429;  Alleti  v.  Allen,  11 
Heis.,  387;  Fisher  v.  Stovall,  85  Tenn.,  316;  Polk 
V.    Ifitchell,    lb.  J    634. 

This  exception  to  the  general  rule  is  justified  by 
the  fact  that  the  relief  to  the  defendant  is  within 
the  scope  of  the  original  bill,  and  by  implication 
within  its  prayer.  Upon  this  ground,  the  adjudica- 
tion of  balances  due  the  defendant  in  the  present 
cause  was  entirely  allowable,  and  is  not  now  dis- 
turbed. The  reason  for  this  particular  exception 
goes  no  further,  however.  It  does  not  extend  to 
and  authorize  the  order  of  sale  to  satisfy  those 
balances. 
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The  most  comprehensive  statement  of  exceptions 
to  the  general  rule  that  we  have  seen  is  found  in 
6  Enc.  PI.  &  Prac,  634  to  637,  inclusive,  the  number 
there  enumerated  being  six,  and  embracing  the  follow-' 
ing  subjects,  viz.:  specific  performance,  accounting, 
partition,  interfering  patents,  relief  to  infants,  and 
marshaling  assets.  The  order  of  sale  before  us  falls 
within  none  of  these  exceptions,  and  we  know  of 
none   to   authorize   it. 

The  decree  for  foreclosure  sale  in  Hughes  Mfg. 
Co.  V.  ConyerSy  97  Tenn.,  274,  was  based  upon  the 
bill  of  a  junior  lienor,  wherein  a  sale  for  foreclos- 
ure was  affirmatively  sought,  in  order  that  he  might 
enforce  his  own  lien,  and  receive  payment  of  his 
debt  from  the  surplus.  No  cross  bill  by  the  mort- 
gagee was  necessary  to  authorize  a  sale  in  that  case, 
because  he  was  seeking  no  affirmative  relief  himself. 
It  was  sufficient  for  him  to  assent  by  an  answer  to 
.the   relief   prayed  for   by   the   complainant. 

Affirmed. 
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Darden    V.    Williams. 

{Nmhville.      March    14,   1898.) 

Bill  of  Exceptions.    Mu8t  he  authenticated  by  judge  who  conducted 
trial. 

A  bill  of  exceptions  authenticated  by  a  judge  who  did  not  preside 
at  the  trial  is  a  nullity. 

Cases  cited:  130  Ind.,  389;  37  Ark.,  370. 


FROM     WILSON. 


Appeal  in  error  from  Circuit  Court  of  Wilson 
County.      W.  C.  Houston,  J. 

J.  H.  Sanders,  R.  P.  McClain  and   E.   E.  Beard 

for   Darden. 

L.  Thompson,  R.  Cantrell  and  Tarver  &  Gol- 
LADAY   for   Williams. 

Beard,  J.  This  case  involved  an  issue  of  devi- 
savit  vel  non  as  to  the  will  of  William  Lillard,  the 
trial  of  which  resulted  in  a  verdict  sustaining  the 
will.  The  contestants  are  in  this  Court  by  appeal, 
and  have  assigned  many  errors  upon  the  action  of 
the  trial  Judge  in  his  rulings  upon  the  testimony  as 
weTl   as   a   portion   of   his   general   charge,   and   on  his 
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failure  to  grant  special  requests.  These  errors,  how- 
ever, we  cannot  consider  because  of  the  anomalous 
condition  of  the  bill  of  exceptions.  Waiving  a  num- 
ber of  serious  objections  to  it  which  might  be  taken, 
a  vital  defect  is  that  it  shows  that  the  Circuit  Judge 
presided  over  the  trial  of  the  cause,  and  made  all 
the  rulings  that  are  now  complained  of,  and  yet  it 
is  authenticated  by  the  Chancellor  of  the  division, 
embracing  Wilson  County,  who  had  no  connection 
with  the  trial,  or,  save  for  his  signature,  with  the 
bill  of   exceptions. 

Such  a  bill  is  a  nullity.  The  rule  is  well  set- 
tled that  where  an  unsuccessful  litigant  seeks  to 
avail  himself  of  some  point  of  law  in  a  Court  of 
last  resort,  which  he  thinks  has  been  improperly 
ruled  against  him  in  the  Court  below,  unless  the 
error  complained  of  appear  on  the  face  of  the 
** record  proper,"  he  must  present  it  and  the  facts 
on  which  it  arises  by  a  properly  signed  bill  of  ex- 
ceptions. The  duty  of  preparing  this  bill  rests  on 
him,  and  if  it  is  insufficient  or  obscure,  the  loss 
must   fall   on  him.     2    Elliott's  Genl.   Pr.,   Sec.    1059. 

As  the  office  of  the  bill  of  exceptions  is  to  put 
in  permanent  form  and  bring  into  the  record  that 
which  transpires  during  the  trial  of  a  cause,  and 
which  is  no  part  of  record  proper  (/rf.,  Sec.  1066; 
Caruthers'  Hist,  of  Lawsuit  (1st  Ed.),  Sec.  393), 
it  is  apparent  that  it  should  be  authenticated  by  the 
presiding  Judge,  who  has  personal  knowledge  of 
what   did   occur,    and   who    made    the    various   rulings 
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complained  of.  Its  settlement  is  a  judicial  duty, 
and  cannot  be  delegated, '  and,  when  settled  and  signed 
by  him,  it  imports  absolute  verity.  2  Elliott's  Genl. 
Pr.,  Sec.  1060;  130  Ind.,  389;  Walkuis  v.  Stufe, 
37   Ark.,    370. 

The  result  is,  there  being  no  error  in  the  face  of 
the  record,  the  judgment  of  the  Court  below  is 
affirmed. 
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Turnpike  Co.  v,   Montgomery  County. 

< 

(Nashville,     December   18,   1897.) 

1.  Turnpike  Company.     Ac(iulres  no  rights  against  county  erecting 

competing  bridge, 

A  turnpike  company  whose  charter  does  not  confer  an  exclusive 
franchise,  acquires  no  right  of  action  against  a  county  for  the 
destruction  or  diminution  of  its  business  and  revenues  by 
reason  of  the  erection,  for  the  public  convenience,  under  order 
of  the  County  Court,  of  a  free  competing  bridge  or  road. 
(Post,  pp,  420-427.) 

Cases  cited  and  approved:  Turnpike  Co.  v.  Davidson  Co.,  91  Tenn., 

291;  11  Pet.,  420;  7  Pickering,  344. 
Cited  and  distinguished:  Bridge  Co.  ^^  Clarksville,  1  Sneed,  176; 

H  Am.  Dec. ,  655. 

2.  Same.     Use  of  turnplk&ltetween  toll  gates. 

For  the  use  by  the  public  of  a  turnpike  between  toll  gates,  the 
company  has  no  right  to  toll  or  other  compensation.  (^Post^  pp. 
427,  428.) 

Case  cited:  11  Pet.,  545. 

3.  Corporations.     Clutrters  strictly  construed. 

Where  any  right  or  privilege,  and  especially  an  exclusive  one, 
is  claimed  under  the  charter  of  a  corporation,  nothing  is  to  be 
taken  as  conceded  to  it  but  what  is  given  in  unmistakable 
terms,  or  by  an  implication  equally  clear.  '*  In  grants  by  the 
public  nothing  passes  by  implication."     (^Posty  pp.  421^  422.) 


FROM     MONTGOMERY. 


Appeal   in   error   from   Circuit  Court  of    Montgoin 
ery   County.      A.  H.  Munford,   J. 

16  P— 27 
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John  F.  House  and  Leech  &  Savage  for  Turn- 
pike  Co. 

R.  H.  BuRNEY  and  Gholson  &  Lyle  for  Mont- 
gomery  County. 

McAlister,  J.  Plaintiff  is  the  proprietor  of  a  toll 
bridge  over  Red  River,  near  the  corporate  limits  of 
Clarksville,  and  sues  the  county  to  recover  damages  for 
loss  of  tolls,  which  it  alleges  has  been  occasioned  by 
the  act  of  defendant  in  erecting  a  free  bridge  over  said 
river  in  such  close  proximity  to  plaintiff's  bridge  as 
to  divert  therefrom  more  than  three-fourths  of  its 
legitimate  and  accustomed  patronage.  A  demurrer 
was  interposed  on  behalf  of  the  county,  which  was 
sustained  by  the  Circuit  Judge,  and  the  suit  dis- 
missed.     Plaintiff   appealed,    and    has   assigned   errors. 

It  appears  from  the  record  that  in  July,  1893, 
the  plaintiff,  turnpike  company,  filed  a  bill  against 
Montgomery  County,  to  enjoin  it  against  the  con- 
struction of  the  bridge  in  controversy  across  Red 
River,  and  from  opening  a  public  road  running 
thence  northward,  on  the  ground  that  the  same  was 
intended  for  a  shun  pike,  and  that  if  thrown  open  to 
public  travel,  it  would  practically  destroy  the  value  of 
complainant's  franchise.  The  Court  of  Chancery  Ap- 
peals held  that  the  proposed  road  was  not  a  shun  pike, 
but  that  it  was  a  public  convenience,  and  that  the 
County  Count  had  a  right  to  open  it  and  build  said 
free  bridge.  That  decree  was,  on  appeal,  affirmed  by 
this    Court. 
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The  declaration  in  the  present  action  alleges  that 
said  Clarksville  &  Russell ville  Turnpike  Company  was 
incorporated  in  1830,  and  that  its  corporate  existence 
will,  by  its  charter,  expire  in  1899;  that  under  it& 
charter  plaintiff  has,  for  many  years,  maintained  a 
turnpike,  running  from  Clarksville,  Tenn.,  in  the  di- 
rection of  Russellville,  Ky.,  about  twelve  miles;  that 
it  owns  a  toll  bridge  on  its  line  across  Red  River, 
about  one  mile  from  Clarksville,  and  that  it  main- 
tains gates  at  which  tolls  have  been  collected;  that 
said  defendant  county  has  erected  a  free  bridge  over 
Red  River  a  short  distance  below  plaintiff's  said  toll  i 
bridge,  and  said  free  bridge  is  a  part  of  a  public 
highway  established  by  the  County  Court  between 
the  city  of  Clarksville  and  Pea  Ridge  for  the  public 
convenience;  that  the  location  of  said  road  diverts 
the  travel  from  several  roads  which  were  tributary 
to  plaintiff's  road,  and  that  defendant  county  actu- 
ally uses  that  portion  of  plaintiff's  pike  north  of  its 
intersection  with  the  Peterson  road  in  coming^  to  and 
from  Clarksville  by  way  of  the  said  road.  It  is 
then  alleged  that  the  construction  of  the  free  bridge, 
and  the  location  of  the  new  route,  has  taken  from 
plaintiff's  pike  more  than  three-fourths  of  its  legiti- 
mate travel  coming  to  it  north  of  the  said  intersec- 
tion with  the  Peterson  road  by  the  northern  end  of 
the  pike  itself,  and  by  the  highway  herein  named^ 
and  to  some  extent  its  travel  south  of  said  inter- 
section,   and    has    practically    destroyed    the    value    of 
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plaintiff's   pike   and   bridge.       Wherefore  plaintiff  sues 
for   damages. 

Tbe  demurrer  interposed  by  defendant  assigns  the 
following  grounds,  to  wit:  *'The  county  of  Mont- 
gomery had  the  right  to  construct  the  highway  com- 
plained of  in  the  plaintiff's  declaration,  because  it 
was  required  by  the  public  convenience;  and  the  fact 
that  such  highway  had  the  effect  to  diminish  the 
travel  on  plaintiff's  turnpike,  and,  consequently,  to 
diminish  its  revenue,  will  not  entitle  it  to  maintain 
this  action.  When  the  State  granted  a  charter  to 
the  plaintiff  company,  it  was  not  intended  thereby  to 
deprive  the  public  authorities  of  the  right  to  lay 
out  such  highways  as  the  public  travel  required,  and 
this     highway     is     no     infringement     upon     plaintiff's 


charter    rights. ' ' 

It  is  not  alleged  in  the  declaration  that  the  rights 
and  privileges  conferred  upon  the  plaintiff  turnpike 
company  by  its  charter  of  incorporation  were  exclu- 
sive, and  no  such  insistence  is  made  by  counsel  in 
argument.  It  is  conceded,  as  was  decided  in  the 
former  litigation  between  these  parties,  that  the 
County  Court,  in  the  exercise  of  its  powers  and  du- 
ties in  respect  of  laying  out  and  maintaining  roads 
and  highways  for  the  convenience  of  the  general 
public,  had  the  right  to  construct  this  free  bridge, 
and  open  up  the  new  route.  But  the  insistence  of 
learned  counsel  is  that  the  effect  of  such  public  im- 
provements by  the  county  was  to  destroy  the  fran- 
chise  of   the   turnpike   company,    and   is   equivalent   to 
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a  *' taking"  of  its  property  for  public  purposes, 
which  canDot   be   done  without   compensation. 

Counsel  rely  upon  Sec.  21,  Art.  1,  Declaration 
of  Kights,  Const.  1870,  viz.:  '*That  no  man's  par- 
ticular services  shall  be  demanded  or  property  taken, 
or  applied  to  public  use,  without  the  consent  of  his 
representatives,  or  without  just  compensation  being 
made  therefor."  The  argument  is  thatt,  if  this  new 
highway  answers  a  public  convenience,  but  in  its 
effect  necessarily  involves  the  destruction  of  plain- 
tiff's  property,  it  is  a  manifest  '* taking"  or  ** ap- 
plication" of  its  property  to  a  public  use  without 
compensation.  It  is  insisted  there  need  be  no  actual 
physical  application  or  taking  possession  of  property 
to  constitute  a  '* taking"  or  ''application"  in  the 
sense  of  the  Constitution.  The  positions  assumed  by 
counsel  have  been  reinforced  by  an  able  and  elab- 
orate argument,  but  we  find  ourselves  unable  to 
agree   to   its   soundness. 

Says  Mr.  Beach,  in  his  work  on  Private  Corpo- 
rations, Vol.  1.,  Sec.  25,  viz.:  ''Accordingly,  where 
a  right  or  privilege  is  claimed  under  the  charter 
of  a  corporation,  nothing  is  to  be  taken  as  conceded 
to  it  but  what  is  given  in  unmistakable  terms,  or 
by   an   implication   equally   clear." 

Section  26,  viz.:  "Especially,  in  cases  where  the 
corporation  claims  under  its  charter  some  exclusive 
privilege  or  exemption,  have  the  Courts  held  that 
the  contract,  to  be  effective,  must  be  clearly  expressed 
in    the    charter.      So    that   whenever    an   incorporated 
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company,  in  any  action,  asserts  a  right  against  another 
person,  based  upon  an  assumed  franchise  or  power, 
the  person  against  whom  the  right  is  so  asserted 
may,  as  a  defense,  deny  the  existence  of  such  fran- 
chise or  power.  The  policy  of  the  law  is  to  regard 
with  disfavor  any  claim  to  exclusive  privileges  and 
franchises.  Thus,  an  Act  in  the  usual  form,  incor- 
porating a  bridge  company,  not  explicitly  granting 
any  exclusive  privileges,  and  containing  no  agreement 
by  the  State  not  to  permit  other  bridges  in  compe- 
tition, cannot  be  construed  by  implication  to  prevent 
the  State  from  subsequently  granting  a  charter  to 
another  company  for  a  competing  bridge.  And  where 
there  is  no  contract  in  the  charter  of  a  turnpike 
company  that  prohibits  the  legislature  from  authoriz- 
ing the  construction  of  a  rival  railroad,  the  construc- 
tion and  operation  of  the  railroad  are  not  the  sub- 
ject  of   legal  redress." 

Says  Mr.  Cooley,  in  his  work  on  Constitutional 
Limitations,  page  473,  viz.:  **The  granting  of  a 
charter  to  a  new  corporation  may  sometimes  render 
valueless  the  franchise  of  an  existing  corporation, 
but  unless  the  State,  b}'^  contract,  has  precluded 
itself  from  such  new  grant,  the  incidental  injury  can 
constitute  no  obstacle."  Citing  Charles  River  Bridge 
V.  Wan^en  Bridge^  7  Pickering,  344,  and  11  Peters, 
420.  '^In  that  case  the  State  of  Massachusetts  granted 
to  a  corporation  the  right  to  construct  a  toll  bridge 
across  the  Charles  River,  under  a  charter  which  was 
to   continue    for   forty   years — afterwards    extended    to 
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seventy — at  the  end  of  which  period  the  bridge  was 
to  become  the  property  of  the  Commonwealth.  Dur- 
ing the  term  the  corporation  was  to  pay  £200  an- 
nually to  Harvard  College.  Forty-two  years  after 
the  bridge  was  opened  for  passengers,  the  State  in- 
corporated a  company  for  the  purpose  of  erecting 
another  bridge  over  the  same  river,  a  short  distance 
only  from  the  first,  and  which  would  accommodate 
the  same  passengers.  The  necessary  effect  would  be 
to  decrease  greatly  the  value  of  the  first  franchise, 
if  not  to  render  it  altogether  worthless.  But  the 
first  charter  was  not  exclusive  in  its  terms;  no  con- 
tract was  violated  in  granting  the  second;  the  result- 
ing injury  was  incidental  to  the  exercise  of  an 
undoubted  right  by  the  State,  and,  as  all  the  vested 
rights  of  the  first  corporation  still  remained,  though 
reduced  in  value  by  the  new  grant,  the  case  was 
one   of   damage   without   legal    injury." 

The  established  doctrine  on  this  subject,  enforced 
by  this  Court,  is  that  settled  by  the  Supreme  Court 
of  the  United  States,  to  wit:  *' Where  the  grant  is 
not,  by  its  terms,  exclusive,  the  Legislature  is  not 
precluded  from  granting  a  similar  franchise  or  au- 
thorizing the  construction  of  a  rival  way  or  structure, 
which  may  greatly  impair  or  even  totally  destroy 
the  value  of  the  former  grant,  and  such  damage  is 
not  a  taking  of  the  former  franchise  which  en- 
titles its  owner  to  compensation."  This  principle 
was  settled  in  the  leading  case  of  Charles  River 
Bridge    v.    Warren    Bridge^    11    Peters,    420,    and    has 
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been  confirmed  by  numerous  decisions.  Lewis  on 
Eminent  Domain,  sec.  136.  The  same  principles 
were  announced  by  this  Court  in  Turnpike  Co, 
(ffyde^s  Ferry  Turnpike  Co.)  v.  Da/oidson  Cmmty^  re- 
ported in  7  Pickle,  291.  In  that  case,  the  Hyde's 
Ferry  Turnpike  Company  filed  a  bill  against  David- 
son County,  in  which  it  was  alleged  that  the  County 
had  constructed  a  free  bridge  across  the  Cumberland 
River,  about  two-thirds  of  a  mile  above  a  toll  ferry 
operated  by  complainant,  under  the  powers  conferred 
by  its  charter.  It  was  charged  that  the  result  of 
opening  this  free  bridge  was  to  divert  travel  from 
complainant^s  turnpike;  that  it  had  lost  almost  its 
entire  revenues  which  it  was  entitled  to  collect  on 
tolls;  that  its  chartered  privileges  were  not  only 
impaired  but  destroyed,  and  its  road  virtually  con- 
fiscated without  any  compensation.  The  turnpike  com- 
pany sought  to  enjoin  the  county,  and  also  asked 
compensation  for  the  destruction  of  its  franchise,  as 
is  shown  by  the  record  on  file.  The  bridge  had 
been  completed  and  the  route  located  when  that  bill 
was  filed.  The  turnpike  company  was  incorporated  in 
1848,  but  no  exclusive  privileges  or  franchises  were 
conferred  by  its  charter.  The  Court  held,  that  when 
the  grant  is  not  by  express  terms  exclusive,  it  can- 
not be  held  to  be  so  by  implication  (citing  11 
Peters,  420);  that  the  County  Court  may  erect  or 
open  a  road  when  the  same  is  required  by  public 
convenience  or  necessity,  though  the  eflfect  of  the 
same   is   to  diminish   or    destroy  a  franchise    formerly 
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granted  to  a  bridge,  ferry  or  turnpike  company. 
If  any  property  is  taken,  compensation  must  be 
paid,  but  only  for  the  property  actually  taken,  and 
the  damages  incidental  to  the*  property,  but  the 
loss  incident  to  or  depreciation  of  the  profits  of  the 
franchise  is  not  to  be  considered.  It  was  distinctly 
held  that  such  damage  is  not  a  taking  of  the  for- 
mer franchise  which  entitles  the  owner  to  compen- 
sation. 

Against  these  authorities,  counsel  for  the  company 
cite  Hed  River  Bridxje  Co.  v.  Mayoi*  arid  Aldermen  of 
Clarksville^  1  Sneed,  176,  in  which  it  was  held  that 
the  bridge  company  was  entitled  to  recover  of  the  city 
of  Clarksville  coinpensation  for  destroying  the  franchise 
incident  to  plaintiflF's  toll  bridge  by  the  construction 
of  a  free  bridge  in  close  proximity  thereto.  It  was 
alleged  in  the  bill,  and  admitted  in  the  answer  in 
that  case,  that  the  charter  of  the  company  provided 
that  no  other  toll  bridge  should  be  at  any  time 
erected  within  one-half  mile  of  plaintiff's  bridge. 
The  Court  assumed  that  the  franchise  was  exclusive, 
and  held  that,  notwithstanding  such  exclusive  right, 
it  must  yield  to  the  public  interest,  but  that  plaintiff 
was  entitled  to  compensation.  It  is  very  obvious  that 
the  two  cases  are  wholly  dissimilar  and  that  the 
former  case  is  no  authority  in  the  present  instance. 
'*A  franchise  granted  by  the  Legislature  which  is 
not  exclusive  in  its  terms,  may  be  injured  or  affected 
by  another  franchise  granted  by  the  Legislature,  with- 
out   any    compensation    being    made.      But    where    the 
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grant  has  been  exclusive  in  its  terms,  compensatioa 
must  be  made."  6  Am.  &  Eng.  Enc.  L.,  645,  546; 
Ai/er  V.  Tuskalooaa  Bridge  Co,^  27  Am.  Dec.,  655. 
That  was  a  case  in  which  it  appeared  that  ''the 
owner  of  a  ferry  franchise  claimed  that  a  toll  bridge 
could  not  be  erected  near  his  ferry  without  com- 
pensation, the  effect  of  which,  if  completed,  would 
be   to   materially   injure,    if   not    entirely   destroy,    the 

value   of   his   ferry."      The    Court    said,    viz.:      ''But 

• 

it  is  contended  on  the  part  of  the  complainant,  that 
admitting  the  Legislature  has  the  power,  upon  prin- 
ciples of  public  policy,  to  authorize  the  establish- 
ment of  this  bridge,  and  thereby  destroy  the  value 
of  this  ferry,  that  this  can  only  be  done  by  making 
adequate  compensation  to  him  for  this  loss,  on  the 
principle  that  private  property  cannot  be  taken  for 
public  uses  without,  just  compensation.  If  this  was 
a  private  and  exclusive  grant,  founded  upon  a  val- 
uable consideration  paid  therefor,  this  argument 
would  undoubtedly  be  good.  But  if  we  have  suc- 
cessfully shown  that  this  is  not  such  grant,  as  we 
think  we  have,  then  this  principle  does  not  apply. 
What  property  has  thc^  complainant  in  this  ferry, 
except  its  use  ?  And  by  what  tenure  does  he 
claim  the  right  to  this  use?  It  was  originally 
granted  to  him  for  the  benefit  of  the  public;  that 
public,  it  is  now  thought,  require  greater  facilities 
— the}^  have  been  granted;  and  if  his  profits  are 
thereby  lessened,  has  he  any  cause  of  complaint? 
He   received   his   license    subject    to    this    contingency, 
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and  must  abide  by  the  consequences.  Suppose  the 
public  convenience  should  require  the  road  leading 
to  a  ferry  to  be  changed,  and  the  old  road  closed 
up.  The  County  Court  has  the  power  given  them 
to  do  this.  Can  the  owner  of  the  ferry  at  the  old 
crossing  say  that  this  must  be  done  only  upon  pay- 
ing him  what  he  may  lose  by  the  changed  The 
fallacy  of  the  proposition  appears  too  plain  to  admit 
of   elaborate    illustration.'^ 

It  is  claimed,  however,  that  in  reaching  the  free 
bridge  erected  by  the  county,  travelers  use  a  portion 
of  plaintiff's  turnpike.  Counsel  very  aptly  say,  in 
reply  to  this  proposition,  viz.:  **Thi8  they  [the  public] 
have  a  right  to  do,  and  no  tolls  are  collectible  for 
such  use  of  that  portion  of  the  pike  oetween  the 
gates."  A  turnpike  is  a  public  highway,  and  travel 
upon  it  cannot  be  restricted.  Counsel  cite  in  sup- 
port of  this  position  Chxirle^  River  Bridge  Co.  v. 
Warren  Bridge  Co.^  11  Peters,  545,  where  Chief 
Justice  Taney,  quoting  an  English  opinion,  approv- 
ingly says:  '<The  case  itself  was  as  strong  a  one  as 
could  well  be  imagined  for  giving  the  can^l  company, 
by  implication,  a  right  to  the  tolls  demanded.  Their 
canal  had  been  used  by  the  defendants  to  a  very 
considerable  extent  in  transporting  large  quantities  of 
coal.  The  rights  of  all  persons  to  navigate  the 
canal  were  expressly  secured  by  the  Act  of  Parlia- 
ment, so  that  the  company  could  not  prevent  them 
from  using  it,  and  the  toll  demanded  was  admitted 
to    be    reasonable.       Yet,    as    they   only   used    one  .  of 
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the  levels  of  the  canal  and  did  not  pass  through  the 
locks,  and  the  statute,  in  giving  the  right  to  exact 
toll,  had  given  it  for  articles  which  pass  'through 
any  one  or  more  of  the  locks,'  and  had  said  noth- 
ing as  to  toll  for  navigating  one  of  the  levels,  the 
Court  held  that  the  right  to  demand  toll  in  the 
latter  case  could  not  be  implied,  and  that  the  company 
were  not  entitled  to  recover  it.  .  .  .  In  grants 
by   the   public   nothing   passes   by   implication."     lb. 

Without  further  elaboration  or  citation  of  authori- 
ties, we  think  the  demurrer  was  properly  sustained, 
and   the   judgment   is   affirmed. 
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100     429 
117      516. 


{Nashville.      January    12,    1898.) 

1.  Supreme  Coubt.     WVil  not  reverse  for  immaterial  error. 

This  Court  will  not  reverse  for  error  of  the  trial  Judge  in  sus- 
taining demurrer  to  a  plea  where  the  undisputed  facts,  as 
found  on  the  trial,  show  that  the  plea  was  false.  (Post,  pp. 
430-432.) 

Cases  cited:  Telegraph  Co.  v.  Mellon,  96  Tenn.,  66;  Glenn  v.  Ex- 
press Co.,  86  Tenn.,  594. 

2.  Telegbaph  Companies.     Engaged  in  interstate  commerce  liable 

for  negligence. 

A  telegraph  company  is  not  protected  against  the  consequences 
of  its  negligence  in  failing  to  deliver  a  message,  by  reason  of 
the  fact  that  it  is  an  instrumentality  of  and  engaged  in  inter- 
state commerce.     (Post,  pp.  432-435. ) 

Cases  cited:  96  U.  S.,  1;  105  U.  S.,  466;  127  U.  S.,  411;  132  U.  S., 
472;  J18  U.  S.,  462;  123  U.  S.,  623;  38  Fed.  Rep.,  552;  122  U.  S., 
347. 


FROM     MONTGOMERY. 


Appeal   in   error   from   Circuit  Court   of    Montgom 
ery   County.      A.   H.   Munford,   J. 

L.  K.   Campbell   for   Telegraph   Co. 

Leech   &   Savage   for   Mellon. 


Beard,   J.      This    is    an    action    brought    by   John 
Mellon  against  the   plaintiff   in   error,  to  recover  dam- 
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ages  resulting  from  the  alleged  negligence  of  the 
company  in  failing  to  deliver  a  telegram  sent  from 
Duncanville,  Texas,  to  Frank  Hamlet,  at  Clarksville, 
Tennessee,  conveying  intelligence  that  his  son  was 
very  sick,  and  asking  him  to  come,  if  possible. 
This  is  the  third  time  the  case  has  been  before  this 
Court,  each  time  with  a  verdict  in  favor  of  the 
plaintiff  below.  On  both  occasions  heretofore  the 
judgment  has  been  reversed  because,  in  view  of  all 
the  facts,  the  verdicts  were  thought  excessive.  The 
verdict  on  Which  the  present  judgment  rests,  at  least 
so  nearly  approximates  what  we  think  is  reasonable, 
that  we  are  satisfied  to  approve  it,  unless  it  be  that 
some  error  is  found  in   the  action   of  the  trial  Judge. 

In  this  cause,  at  the  December  term,  1895,  of 
this  Court,  a  written  opinion  was  delivered,  which 
disposed  of  the  various  contentions  there  made  by 
the  respective  parties.  This  will  be  found  reported 
in  96  Tenn.,  66.  We  refer  to  that  opinion  as 
settling  most  of  the  questions  of  law  made  by  plain- 
tiff in  error  on  the  present  trial,  and,  being  en- 
tirely satisfied  with  the  conclusions  there  announced, 
without  restating  or  rearguing  the  points  then  con- 
sidered, we  reaflSrm  them,  and  now  content  ourselves 
with  a  brief  reference  to  one  or  two  matters  not 
then    explicitly   settled. 

The  telegraph  company  now  assigns  for  error  that 
the  Circuit  Judge  improperly  sustained  a  demurrer 
to  its  third  plea.  In  that  plea  it  was  averred  that 
Mellon    "did    not   present   his  claim  in   writing  within 
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sixty  days  after  said  message  was  filed  .  .  .  for 
transmission,  although  plaintiff,  if  said  message  was 
not  sooner  delivered  to  him,  did  receive  notice,  on 
or  about  July  26,  1893,  that  said  message  had  been 
filed  for  transmission  .  .  .  July  16,  1893,"  etc. 
This  plea  was  demurred  to  upon  the  ground  that  the 
plaintiff,  Mellon,  did  not  sustain  contractual  relations 
with  the  telegraph  company,  and  therefore  was  not 
bound  by  that  stipulation.  Conceding  to  plaintiff  in 
error  that  the  trial  Judge  improperly  sustained  this 
demurrer,  yet  it  is  evident  that  this  was  an  imma- 
terial error,  from  which  no  injury  resulted  to  the 
company.  Evidence  was  introduced  by  both  parties 
as  to  the  date  of  the  transmission  of  the  telegram 
from  Texas,  and  it  is  uncontradicted  that  after  per- 
sistent demand  upon  the  operator  of  the  company,  a 
message  purporting  to  be  a  copy  of  the  one  intended 
to  carry  intelligence  to  Mellon  of  the  illness  of  his 
son,  was  supplied  to  him  on  August  26,  1893,  but 
which  was,  in  point  of  fact,  not  a  copy,  inasmuch  as 
this  read,  *'Tell  John  Morrison,  Maxey  is  very  sick," 
instead  as  did  the  original,  *'Tell  John  Mellon,"  etc. 
It  is  apparent,  if  the  original  telegram  was  as  this 
copy  represented,  and  if  it  was  thus  prepared  by  its 
sender,  then  it  was  so  misleading  that  no  action 
could  be  maintained  by  Mellon  or  anyone  else  for 
its  nondelivery.  The  negligence  of  the  sender,  would 
have  precluded,  necessarily,  all'  right  of  recovery. 
But  the  misleading  fault  was  that  of  the  operator 
of    this    company   at    the    point   of    delivery,    and    was 
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only  one  more  of  the  acts  of  negligence  which  had 
characterized  his  conduct  in  this  matter.  The  tele- 
gram which  was  sent  was  never  shown  to  Mellon, 
and  yet  on  September  21,  1893,  he  instituted  this 
suit.  Within  the  principle  announced  in  Glenn  d 
Son  V.  Southern  Express  Co.,  86  Tenn.,  594,  ap- 
proved in  Telegraph  Co,  v.  Mellon,  supr'a,  and  upon 
these  facts,  this  action  was  begun  in  time,  and  the 
error  of  the  trial  Judge,  if  such,  was^  immaterial. 
It  is  also  assigned  for  error  that  the  trial  Judge 
declined  to  permit  the  defendant  below  to  file  cer- 
tain pleas,  in  which  it  was  averred  that  it  was  a 
telegraph  company,  organized  as  a  corporation  and 
doing  business  under  the  laws  of  New  York,  and 
that,  in  1867,  it  had  filed  with  the  Postmaster 
General  of  the  United  States  its  written  acceptance 
of  all  the  restrictions  and  obligations  imposed  by 
the  Act  of  Congress  of  July  24,  1866,  in  regard 
to  such  companies;  and  that  the  message  sent  from 
Texas  to  Clarksville,  for  the  nondelivery  of  which, 
and  its  resulting  injuries  to  plaintiff,  this  suit  was 
brought,  was  an  act  of  interstate  commerce,  and 
that  in  so  far  as  the  statutes  of  the  State,  relied 
upon  by  plaintiff,  undertook  to  impose  a  duty  upon 
the  company  with  regard  to  this  telegram,  they  were 
unconstitutional  and  void.  The  same  idea,  expressed 
in  their  rejected  pleas,  was  embodied  in  certain  spe- 
cial requests,  which,  when  asked  to  give  in  charge 
to  the  jury,  the  trial  Judge  declined,  and  his  ac- 
tion  in    this   regard   is   also    complained    of    as   error. 
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There  is  '  no  doubt  that  the  telegraph  has  l3ecoine 
and  is  recognized  by  the  Courts  as  a  very  valuable 
medium  for  the  carrying  on  of  interstate  commerce. 
So  important  is  it  in  this  respect,  and  especially  in 
view  of  the  Act  of  Congress  just  referred  to,  the 
Supreme  Court  of  the  United  States  has  been  ex- 
tremely watchful  in  seeing  that  no  unnecessary  bur- 
dens were  placed  upon  telegraph  companies,  either 
in  the  extension  of  their  lines  within  the  territorial 
limits  of  the  several  States,  or  in  the  transmission 
of  messages  that  pass  from  one  State  into  another. 
A  numljer  of  cases,  of  mature  consideration,  illus- 
trating this  watchfulness,  are  referred  to,  without 
stating  specifically  the  issue  presented  by  them: 
•  PeihsacoJa  Tel,  Co.  v.  West.  Union^  96  .U.  S.,  1; 
Westerfi  Unam  v.  Te.cas^  105  U.  S.,  '^i^Q'^  Ratter- 
TTKUi  V.  Weateini  Union ^  127  U.  S.,  411;  West.  Union 
TeL  Co,  V,  State  Board,  132  U,  S.,  472.  But  we 
discover  nothing  in  this  cause,  or  in  any  rule  of 
law*  invoked  by  the  plaintiflf,  or  applied  by  the  Cir- 
cuit Judge,  which  is  in  conflict  with  those  cases,  or 
that  to  the  slightest  degree'  interferes  with  or  places 
a    burden    upon   interstate    commerce. 

While  it  is  true  that  this  telegraph  company  does 
enjoy  superior  privileges  under  this  Act  of  Congress, 
and  discharges  most  important  duties  at  times  as  a 
federal  agent,  as  well  as  in  the  conduct  of  commerce 
between  the  States,  yet  it  '*is  not  beyond  the  oper- 
ation  of   the    laws   of   the   State"    in  which    it   resides 
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and  carries  on  business,  '^and  it  is  only  where  these 
laws  operate  to  impede"  such  companies  as  the 
present  plaintiff  in  error,  * '  in  the  exercise  of  these 
federal  privileges  or  duties,  and  transcend  the  power 
which  each  State  possesses  over  its  purely  domestic 
affairs,  whether  of  police  or  internal  commerce,  that 
they  invade  the  national  jurisdiction."  Western  Union 
V.  M(iye7\  etc.^  38  Fed.  Rep.,  552;  Munn  v.  Kanmu^ 
123  U.  S.,  623;  Morgan  v.  Louhiana^  118  U.  S., 
462. 

The  statutes  called  in  question  by  these  pleas 
and  requests,  unlike  the  law  held  to  l>e*  uncon- 
stitutional in  the  case  of  ^ye8tenl  Union  v.  PfU- 
dleton^  122  U.  S.,  347,  were  not  intended  to  have 
any  extraterritorial  effect.  In  addition,  the  duty  of 
diligence,  for  the  })reach  of  which  the  j)resent  suit 
was  brought,  was  a  common  law  dutv,  and  might 
be  enforced  independent  of  all  statutory  provision. 
When  it  was  once  determined,  as  was  done  in  our 
former  opinion,  that  the  defendant  in  error  was  a 
<* party  aggrieved"  by  the  nondelivery  of  this  tele- 
gram, it  followed  that  he  had  a  right  to  seek  the 
Court  for  a  redress  of  his  grievance  against  this 
company,  growing  out  of  its  breach  of  duty  as  a 
bailee.  In  such  case  the  doctrine  of  interstate  com- 
merce can  no  more  be  invoked  for  the  protection  of 
plaintiff  in  error,  than  it  could  by  a  common  carrier 
engaged  in  such  commerce,  who  brought  perishable 
goods  from  New  Orleans  into  this  State,  and  negli- 
gently permitted  them,  without  notice  to  the  c*onsignee. 
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to   decay   while    in    his    possession,   when   called   upon 
to   respond   in  damages   for  this   neglect. 

It  follows  that  the  assignments  of  error  are  not 
well  taken,  and  the  judgment  of  the  lower  Court  is 
affirmed. 
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Bank  v.    Shook. 

{Nashville,     January   26,   1898.) 

1.  Bills  and  Notes.     Release  of  joint  maker  validy  when. 

A  release,  upon  sufficient  consideration,  and  with  the  consent  of 
other  interested  parties,  of  one  of  several  makers  of  a  note,  by 
merely  erasing  his  sig'nature,  is  valid  and  eifectnal  without 
other  writing.  The  statutes  relating  to  releases  in  writing 
have  no  application  in  such  case.     {Post,  pp.  437-443.) 

Code  construed:  H  5570,  5571  (S.);  ?J  4538,  4539  (M.  &  V. );  {§3789, 
3790  (T.  &  S.). 

Cases  cited:  Evans  v.  Pigg,  3  Cold.,  397;  Richardson  v.  McLemore, 
5  Bax.,  586;  Williams  v.  Hutchings,  10  Lea,  328;  8  Hun  (N.  Y.), 
559;  3  Woods  (U.  S.),  19;  17  N.  J.  L.,  275;  37  Iowa,  410;  35  Vt., 
355;  43  Vt.,  439;  4  Exch.,  755;  22  Wend.  (34  Am.  Dec),  340. 

2.  Samk.     Co7isideration  for  release. 

It  is  a  sufficient  consideration  to  sustain  the  release  of  one  of 
four  joint  makers  of  note  payable  on  demand,  that  he  paid, 
before  demand,  his  aliquot  part  of  the  debt,  which  was  ac- 
cepted in  full  satisfaction  of  his  liability  on  the  note,  and  that 
this  situation  was  acquiesced  in  with  full  knowledge  by  all  the 
parties  until  the  other  makers,  then  solvent,  had  become 
utterly  insolvent.     {Post,  VP-  444,  445.) 

Cases  cited:  14  Wend.,  119;  64  Am.  Dec,  136. 

3.  Banks  and  Banking.     Rutlftcation  of  release  of  joint  maker  of 

note. 

A  bank  ratifies  and  estops  itself  to  dispute  the  act  of  its  cashier 
and  vice  president  releasing  one  of  several  joint  makers  of  » 
note,  when,  with  full  knowledge  of  all  the  facts,  it  fails  to  ob- 
ject, and  permits  the  released  party  to  rest  in  security  until 
the  other  makers,  then  solvent,  have  become  utterly  insolvent 
{Post,  pp.  4:30,  440,  44:i,  444.) 

Cases  cited:  Bank  v.  Campbell,  4  Hum.,  394;  Fort  r.  Coker,  11 
Heis.,  579;  Raht  v.  MiniugCo.,  5  Lea,  1;  Hart  v.  Dixon,  5  Lea, 
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336;  Evans  v.  Buckner,  1  Heis.,  291;  Williams  v.  Storm,  6  Ck>ld., 
203. 


FROM     DAVIDSON. 


Appeal  from  Chancery  Court  of  Davidson  County. 
H.    H.    Cook,    Ch. 

Stokes  &   Stokes  for   Bank. 

J.    C.    Bradford   for   Shook. 

WiLKBS,  J.  The  original  bill  in  this  cause  was 
filed  against  A.  M.  Shook,  J.  P.  Williams,  N.  Bax- 
ter, Jr.,  and  G.  M.  Fogg,  Jr.,  to  recover  upon  a 
note  executed  by  them  to  the  bank.  Shook  alone 
made  defense.  Judgment  was  taken  against  the  other 
parties  in  the  Court  below,  but  denied  as  to  Shook. 
The  complainant  appealed  from  the  decree  of  the 
Court  below  so  far  as  it  failed  to  hold  Shook  liable, 
and  the  Court  of  Chancery  Appeals  affirmed  the  de- 
cree of  the  Court  below,  and  complainant  has  ap- 
pealed to  this  Court  and  assigned  errors.  The  note 
sued  on  is  in  the  words  and  figures  as  follows,  ex- 
cept that  the  name  of  A.  M.  Shook  appears  with  a 
line  drawn   through  it: 

$9,296.00 

2,324.00  '*  Nashville,  Tenn.,  June    1,   1891. 

$6,972.00 

^'On  demand,  after   date,  we  promise  to  pay 
to   the   order   of   H.    W.    Grantland,    Cashier,    Ninety- 
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Two    Hundred    and   Ninety-Six   yVcr    Dollars,    at    First 
National   Bank,  for   value   received,    with  interest. 

''J.  P.  Williams, 
**A.  M.  Shook, 
**N.  Baxter,  Jr., 
"G.  M.  FoGO,  Jr." 

The  Court  of  Chancery  Appeals  reports  that  the 
erasure  of  the  signature  of  A.  M.  Shook  was  made 
April  20,  1892,  upon  the  payment,  at  that  date,  by 
Mr.  Shook,  of  $2,324,  under  the  facts  and  circum- 
stances following:  After  the  note  was  made,  and  two 
or  three  payments  of  interest  had  been  made  upon 
it  by  all  the  parties,  Mr.  Shook  said  to  the  gentle- 
men who  were  upon  the  note  with  him,  that  he 
had  money  in  bank,  and  was  unwilling  to  pay 
interest  any  longer  upon  the  note.  Mr.  J.  P.  Wil- 
liams, one  of  his  co-makers,  was  also  the  vice  pres- 
ident and  acting  cashier  of  the  bank,  and  stated  to 
Mr.  Shook  that  if  he  desired  to  pay  his  part  of 
the  note  and  get  off  of  it,  he  could  do  so,  to  which 
Mr.  Shook  replied  that  such  an  arrangement  would 
be  satisfactory  to  him.  Shook  thereupon  paid  the 
amount  stated  by  Williams  to  be  his  share,  and 
Williams  erased  his  name  from  the  face  of  the  note, 
as  heretofore  indicated,  and  said  to  him,  *'You  are 
now   released   from   this   note." 

The  Court  of  Chancery  Appeals  further  finds  that 
Williams  assumed  in  the  matter  to  represent  the 
bank,    and   that   there   was   an    express  agreement  be- 
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tween  him  and  Shook  that  Shook  should  be,  and 
was,    released. 

The  suit  m  this  case  was  brought  December  9, 
1896,  and  between  the  dates  when  the  payment  was 
made  by  Shook  and  the  erasure  made  by  Williams, 
and  the  bringing  of  the  suit,  the  fact  of  the  release 
and  erasure  were  frequently  brought  to  the  attention 
of  the  bank,  through  its  directors  and  officers,  and 
there  was  a  failure  to  disaffirm  the  action  of  Wil- 
liams, the  vice  president  and  cashier,  in  making  the 
erasure   and   release. 

The  Court  further  finds  that  when  the  erasure 
and  release  were  made,  each  of  the  other  makers  was 
worth  many  times  the  amount  of  the  note,  and  was 
in  good  credit.  Before  the  suit  was  brought  all 
but   Shook   had    become   insolvent. 

The  Court  further  finds  that  Shook  believed  Wil- 
liams had  the  authority  to  make  the  release;  that 
the  transaction  was  made  in  good  faith  by  both 
parties;  that  there  was  no  concealment  of  the  facts; 
that  the  other  makers  continued  to  pay  interest  on 
the  note  for  several  years;  that  the  assistant  cashier 
and  discount  clerk  of  the  bank  knew  of  the  release 
as  early  as  April,  1893;  that  the  release  was  known 
to  the  other  makers  of  the  note,  and  acquiesced  in 
by  them;  that  in  Septemter,  1893,  the  fact  of  the 
release  became  known  to  an  examining  committee  of 
the  board  of  directors;  that  the  matter  came  before 
the  open  board  in  April,  1894,  and  that  the  bank, 
with    full    knowledge   of    the    facts,    did   not   disaffirm 
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the  transaction  until  the  bill  was  filed,  and  left  Shook 
under  the  belief  that  he  was  released  and  discharged. 
The  Court  was  of  opinion  that  Williams  had  the 
authority  to  make  the  release  according  to  the  usual 
course  of  the  bank's  business  as  conducted  by  him; 
that  the  bank,  by  its  failure  to  disaffirm,  ratified 
and  confirmed  the  release,  and  that  the  effect  of  its 
silence  and  non-action  was  to  prejudice  Shook  and 
estop   the   bank. 

Two   principal   questions    are    raised   by   the   assign- 
ments  of   errors. 

1.  That  a  release  from  the  whole  of  a  debt  by 
payment  of  part  only,  can  only  be  binding  and 
effective    when    it   is  in    writinjsr. 

2.  That  the  bank,  under  the  facts  found  by  the 
Court  of  Chancery  Appeals,  did  not  ratify  the  acts 
of  Williams,  its  vice  president  and  cashier,  in  mak- 
ing this  release,  and  that  the  bank  is  not  estop{)ed 
by  its  laches  or  failure  to  object  to  the  release, 
from    holding .  Shook   liable   on   the   note. 

The  argument  is  that  at  common  law  such  pay- 
ment of  part  of  a  debt  would  not  operate  as  a  re- 
lease and  discharge  of  the  whole,  unless  a  release 
was  executed  under  seal.  Beach  on  Contracts,  Vol. 
I.,  Sees.  424,  432;  1  Am.  &  Eng.  Enc.  L.,  97, 
98.  This  was  upon  the  idea  that  the  seal  imported 
-a  consideration,  and  without  such  consideration  the 
release  would  be  inoperative.  It  is  insisted  that  the 
matter  of  releases  is  now  wholly  regulated  by  and 
dependent  upon  the   provisions  of   the  statutes  (Shan., 
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§§5670,  6571),  and  that,  under  these  statutes,  a  re- 
lease or  satisfaction  of  the  whole  upon  payment  of 
part,  is  only  valid  when  in  "writing,  and  can  be 
effective  in  no  other  way.  We  are  of  opinion  this 
is  putting  too  broad  a  construction  upon  the  sec- 
tions referred  to,  but  their  meaning  is  that  if  the 
release  or  satisfaction  is  effected  by  means  of  a  writing, 
then  the  writing  would  have  the  same  effect  as  the  use 
of  a  seal  at  common  law — that  is,  would  import  a 
consideration,  the  use  of  seals  being  abolished  by 
the  statute  in  Tennessee.  Shan.  Code,  §§3213,  3214. 
Again,  these  statutes  provide  that  such  written  re- 
leases shall  have  the  scope  and  effect  that  the  par- 
ties intended,  and  not  such  as  would  follow  at 
common  law.  In  other  words,  and  by  way  of  illus- 
tration, if  it  was  intended  that  such  release  should 
not  affect  the  liability  of  other  parties  jointly  bound, 
then  such  intention  would  prevail.  Evans  v.  Pigg^ 
3  Cold.,  397;  Richardson  v.  McLemore^  5  Bax. ,  586; 
Williams  v.  Ilutchiiigs^  10  Lea,  328.  But  it  was 
not  intended  by  the  statute  to  prescribe  that  a  re- 
lease and  discharge  could  only  be  made  valid  and 
effectual  by  writing — as,  for  instance,  when  the  in- 
strument is  so  canceled  and  defaced  as  to  preclude 
a  suit  upon  it,  the  intention  being  to  discharge  it,  or 
when  the  instrument  is  destroyed,  or  when  it  is  de- 
livered up  to  the  party  to  be  charged  with  it, 
either  with  or  without  defacement,  in  all  of  which 
cases  no  writing  would  be  necessary.  Hant  v.  Rey- 
nolds^    8     Hun    (N.     Y.),     559;     Booth    v.    Smithy     3 
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Woods  (U.  S.),  19;  Gardner  v.  Gardnei^,  22  Wend. 
(34    Am.    Dec),    340. 

We  ar§  unable  to  see  why  the  tearing  off  of  the 
signature  of  one  of  the  makers,  or  an  erasure  of 
such  signature,  with  intent  to  release  him,  would  not 
have  the  same  effect  as  a  destruction  of  the  instru- 
ment in  toto^  so  far  as  he  is  concerned.  Silver  v. 
Reynold's^  17  N.  J.  L.,  275.  Of  course,  if,  after 
such  tearing  and  erasure  the  instrument  should  not 
be  delivered  up,  but  should*  be  detained  by  the  holder, 
it  would  require  proof  to  show  that  the  intention  of 
the  parties  was  that  it  should  no  longer  have  effect, 
and  to  explain  why  it  was  retained  and  not  deliv- 
ered up  to  the  maker.  Even  at  common  law  there 
were  exceptions  to  the  general  rule  as  we  have 
stated  it,  one  being  that  if  such  payment  of  part 
of  the  debt  was  made  before  it  matured,  it  would 
operate  as  a  release  and  discharge.  Lawson  on  Con- 
tracts, Sec.  104;  1  Smith's  Lead.  Cas.,  601;  2  Dan. 
Neg.  Insts.,  285.  And  another  exception  is  when 
the  note  is  canceled  and  delivered  up,  or  delivere<l 
with  or  without  cancellation.  Silver  v.  Hei/nold^j  17 
N.  J.  L.,  275;  Murray  v.  Snow^  37  Iowa,  410; 
Norman  v.  T/iomjhHon^  4  Exch.,  755;  Elhworth  v. 
Fogg,    35    Vt.,    355;    Draper    v.  ///«,    43    Vt,    439. 

The  Court  of  Chancery  Appeals  finds  that  this 
note  was  payable  on  demand,  and  that  no  demand 
had  been  made  before  the  release  of  Shook,  and 
hence  it  was  done  before  the  debt  fell  due.  That 
Court  was  also  of   opinion  that  the  erasure  of  Shook*s 
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name  was  equivalent  to  a  destruction  of  tjie  note, 
or  a  delivery  to  him,  and  that  the  detention  of  it 
was  not  because  of  any  further  demand  or  liability 
as  to  Shook,  but  solely  in  order  to  hold  the  other 
makers  upon  the  note  for  the  balance.  We  need 
not  decide  whether  the  first  proposition  is  well  taken, 
but  .we  are  of  opinion  the  latter  one  is;  and  the 
payment  before  maturity  is  important  as  importing 
a   consideration. 

In  regard  to  the,  matter  suggested  in  the  second 
assignment,  it  is  argued  that  the  statute  requires  a 
release  to  be  in  writing,  and,  if  not  in  writing,  it 
is  void  and  cannot  be  ratified.  This,  we  think,  is 
error.  The  release,  at  most,  is  only  voidable,  and,' 
could  be  ratified  in  the  same  manner  as  a  con- 
tract relating  to  lands,  and  will  become  effective  if 
the  party  affected  does  not  rely  upon  the  statute. 
Any  act  not  absolutely  void  may  be  ratified,  and 
silence  and  acquiescence,  after  full  information,  will 
suffice  to  make  out  an  act  of  ratification.  Meehem 
on  Agency,  Sees.  153-158;  J^ort  v.  Coker,  11 
Heis.,  579-5i>0:  Hart  v.  Dixon,  5  Lea,  336;  Emns 
v,.  Buckner,  1  Heis.,  291;  Williams  v.  Starins,  6 
Cold.,    203,    207, 

And  the  doctrine  applies  to  corporations  as  well 
as  individuals.  Meehem  on  Agency,  Sec.  158;  4 
Thompson's  Corporations,  Sec.  5298;  First  Nat,  Bank 
V.  Fricke,  75  Mo.,  178;  Perry  v.  Simpson  Water- 
proof  Manuf.  Co,,  37  Conn.,  520;  Pittsburg  Rail- 
road^ Co.    V.    Keokuk    Bridge    Co,,    131    U.    S.,    371; 
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Indianapolis   Rolling   Mill   Co,    v.    St.    Louis y   120   U. 
S.,    266;    Martin   v.     Webby    110    U.    S. 

The  Court  of  Chancery  Appeals  was  of  opinion' 
that  the  bank  had  notice,  through  its  officers  and 
directors,  as  early  as  September,  1893,  of  the  release 
of  Shook,  and  ttjiis  would  be  notice  to  the  bank  and 
estop  it.  In  this  conclusion  of  law  upon  these  facts, 
we  are  of  opinion  that  that  Court  is  correct.  Utiion 
Bank  v.  Campbell^  4  Hum.,  394;  4  Thompson '  on 
Corp.,  Sees.  5209,  5247,  5210;  Baht  v.  Mining  Co., 
5    Lea,    1. 

It  is  said  that  there  was  no  consideration  for  the 
release  of  Shook.  The  rule  denying  the  release  of 
the  whole,  when  part  only  is  paid,  with  an  agree- 
ment that  it  shall  discharge  the  whole,  is  said  to  be 
one  that  is  highly  technical,  and  not  well  supported 
by  reason.  It  will,  therefore,  risquire  but  slight 
consideration  to  support  it.  Kellogg  v.  RicJuirdsy  14 
Wend.,  119.  As,  for  instance,  it  is  binding  if 
made  at  a  place  different  from  that  appointed  in  the 
contract  {Jones  v.  Perkins^  64  Am.  Dec.,  136),  or 
if  payment  is  made  before  the  obligation  is  due. 
Lawson  on  Contracts,  Sec.  104;  2  Daniel  on  N^. 
Instruments,  285.  And  there  are,  no  degrees  of 
validity  among  valuable  considerations.  20  Am.  & 
Eng.   Enc.  L.,  744,  and   note. 

We  are  of  opinion  that  sufficient  consideration  is 
shown  in  this  case.  The  payment  of  the  note  be- 
fore maturity,  so  far  as  Shook  was  concerned,  can- 
not  be   treated   as  solely  for  his  accommodation,' since 
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the  note  remained,  after  his  name  was  erased,  per- 
fectly good  for  a  greater  amount  than  it  called  for. 
Again,  the  prejudice  to  Shook  arising  out  of  the 
impression  made  upon  him  that  he  was  released  must 
be  regarded  as  a  consideration.  It  is  said  that  the 
statement  made  by  Williams,  the  vice  president  and 
cashier,  to  Shook  when  the  erasure  was  made,  that 
he  was  thereby  released,  must  be  regarded  as  the 
mere  expression  of  a  legal  opinion  on  his  part,  upon 
which  Shook  could  not  rely.  The  Court  of  Chan- 
cery Appeals,  however,  finds  to  the  contrary,  that 
there  was  an  express  understanding  and  agreement 
at  that  time  that  Shook  should  be,  and  was,  released. 
We  are  of  opinion  that,  under  the  facts  as  found 
by  the  Court  of  Chancery  Appeals,  the  conclusion  of 
that  Court  is  correct,  and  the  judgment  of  that 
Court    is   affirmed. 
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Hadley    V.   Hadley. 

{yanhville.       January    26,    1898.) 

1.  Wills.    In  cmistructU/ti  of,  intention  controls. 

It  is  axiomatic  that  in  the  constrnction  of  wills  the  Court  will 
ascertain,  *f  possible,  from  an  examination  of  the  whole  instru- 
ment, the  intention  of  the  testator,  and  when  this  is  ascer- 
tained it  will  be  carried  out  unless  it  countervail  public  policy 
or  some  established  rule  of  law.  Intention  is  the  *'pole  star.*' 
to  direct  the  Courts  in  the  iuterpretatlon  of  wills.  [Post,  pp. 
451-453.) 

Cases  cited:  Williams  v.  Williams,  10  Yer.,  20;  Henry  v.  Hogan, 
4  Hum.,  308;  Williams  v.  Jones,  2  Swan,  620;  Fulkerson  v.  Hnl- 
lard,  3  Sneed,  260;  Dixon  v.  Cooper,  88  Tenn,  177;  Jones  v. 
Hunt,  96  Tenn.,  372;  6  Pet.,  680. 

2.  Same.     Case  in  Judgment, 

Testator  devised  lands  to  his  wife  in  trust  for  his  two  sons  for 
life,  then  to  their  respective  heirs.  He  undertook  to  desifroftte 
the  specific  interests  or  portions  that  should  go  to  each  sod 
and  his  heirs.  He  then  added  this  clause,  viz.:  **I  have  here- 
tofore given  to  my  son,  John  L.  Hadley,  37,000,  and  in  dividing 
my  tract  of  land  as  above,  it  has  been  my  wish  to  equalize 
them  as  near  as  possible,  but  the  parts  given  to  each  have  not 
been  surveyed,  and,  therefore,  I  may  have  given  to  one  more 
than  I  intended.  I  trust  to  the  sense  of  justice  of  my  said  sons, 
that  if  I  have  given  more  to  one  than  the  other,  that  they  will 
do  right,  and  authorize  my  wife,  as  trustee,  to  assist  them  in 
arriving  at  justice."  Held:  That  the  testator's  manifest  pur- 
pose was  to  make  his  sons  equal  in  the  distribution  of  h\f> 
estate,  and,  for  this  purpose,  to  invest  them  with  a  power  to 
make  an  equal  division,  even  if  that  required  some  departure 
from  the  dispositions  of  the  will.  And,  further,  that  a  division 
of  the  lands  made  by  the  sons,  though  departing  from  some 
dispositions  of  the  will,  were  binding  upon  the  heirs.  {P^tft. 
pp.  447-4.>5.) 

3.  Samk.     Prectitory  words. 

The  Courts  strongly  incline  to  construe  words  of  recommendation 
and  entreaty  in  a  will  as  obligatory  and  imperative  in  further- 
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ance  of  an  object  or  result  that  accords  with  testator^s  mani- 
fest intention,  and  the  plain  moral  duty  of  the  devisee  or  lega- 
tee.    {Post,  pp.  45.5,  456.) 

Cases  cited:  Anderson    v.  McCullough,  3  Head.  614;  Thompson 
V.  McKissick,  3  Hum.,  C31;  Anderson  v.  Hammond,  3  Lea,  281. 


FROM    DAVIDSON. 


Appeal  from  Chancery  Court  of  Davidson  County. 
H.   H.  Cook,  Ch. 

J.  P.  Helms  and  Cooper  &  Cooper  for  John  L. 
Hadley. 

Nicholas   D.   Malone   for    Livingstone   Hadley. 

Beard,  J.  Dr.  John  L.  Hadley,  having  made  his 
will  disposing  of  a  very  large  landed  and  personal 
estate  on  December  11,  1870,  died  on  the  twenty- 
sixth  of  the  same  month,  leaving  surviving  him  a 
widow  and  two  sons,  John  and  Robert.  Certain 
clauses  of  this  will,  and  their  practical  construction 
by  the  two  sons,  furnish  the  occasion  for  the  pres- 
ent  controversy.      These   clauses   are   as    follows: 

'^Itetn  1.  I  give  and  bequeath  to  my  wife,  Amelia, 
$8,000  in  bonds  of  the  United  States  for  her  life- 
time, and,  at  her  death,  the  same  to  go  to  my  sons. 
John  and  Rol)ert.  In  other  words,  1  give  to  her, 
during  her  life,  the  interest  on  said  bonds,  and,  at 
her    death,    I    give  the    said    bonds   to    my   sons,  John 
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and  Robert.  1  also  give  to  my  said  wife  the  inter- 
est in  the  real  estate  which  the  law  would  give  her 
as  a  dower  in  case  of  my  intestacy.  I  also  give 
to  my  said  wife  all  my  household  and  kitchen  fur- 
niture, including  my  clock,  two  silver  butter  bowls, 
and   my   silver-handled    knives. 

^'Item  4.  I  give  to  my  wife,  Amelia,  in  trust, 
to  hold  the  same  for  the  use  of  my  son,  John  L. 
Hadley,  during  his  life,  and,  at  his  death,  to  convey 
it  to  his  heirs,  a  tract  pf  land  lying  in  Hadley's* 
or  Jones',  bend,  in  the  county  of  Davidson,  State 
of  Tennessee,  embraced  within  the  following  bound- 
ary: Beginning  at  the  northeast  corner  of  the  land 
owned  by  Paul  Dismukes  in  his  lifetime,  and  run- 
ning thence  northeastwardly  to  the  house  now  occu- 
pied by  W.  H.  Bumpass  on  the  west  or  south  hank 
of  the  Cumberland  River,  thence  down  said  river  to 
the  lands  of  Mrs.  Ann  Turner,  thence  along  the 
east   and   northern   boundary   to   the    beginning. 

'^Item  5.  I  will  and  bequeath  the  remainder  of 
the  tract  of  land,  or  rather  the  rest  of  the  tract  of 
land  1  own  in  the  said  bend,  to  my  said  wife,  in 
trust,  to  hold  the  same  for  the  use  of  my  sod, 
Robert  L.  Hadley,  for  and  during  his  natural  life, 
and  in  trust  to  convey  said  land,  at  the  death  of 
my   son,   Robert   L.    Hadley,    to   his   heirs. 

^^Ifem  6.  1  have  heretofore  given  to  mv  son, 
John  L.  Hadley,  IBT,000,  and,  in  dividing  my  tract 
of  land  as  above,  it  has  been  my  wish  to  equalize 
them    as    near    as    possible,    but    the    parts    given   to 
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each  has  not  been  surveyed,  and,  therefore,  ^I  may 
have  given  to  one  more  than  I  intended.  1  trust 
to  the  sense  of  justice  of  my.  said  sons,  that  if  I 
have  given  more  to  one  than  the  other,  that  they 
will  do  right  and  authorize  my  wife,  as  trustee,  to 
assist  thera  in  arriving  at  justice.  To  Robert  I  have 
given  nothing  or  made  no  advancement;  to  John  I 
have  advanced  $7,000,  as  before  stated,  and  I  have 
attempted  to  give  Robert  land,  with  improvements 
thereon,  which  was  worth  $5,000  more  than  the 
land   I   gave   to   John. 

^^Iteni  7.  I  give  all  the  rest  and  residue  and  re- 
mainder of  my  estate,  of  every  nature  whatever, 
whether  the  same  be  real  or  personal  property  or 
choses  in  action,  and  consisting  of  debts  due  me 
from  individuals,  from  the  corporation  of  Nashville, 
from  the  county  of  Davidson,  from  the  State,  or 
otherwise,  to  my  said  wife  Amelia,  in  trust,  to  hold 
the  same  for  the  use,  enjoyment,  and  benefit  of  my 
two  sons,  John  and  Robert,  during  their  lives,  and 
at  their  death  in  trust  to  convey  it  to.  their  heirs 
at   law." 

In  1S72  John  and  Robert  determined  to  dissever 
their  interest  in -their  father's  estate,  and  thereupon 
executed  deeds  of  partition  of  his  entire  realty,  and, 
at  the  same  time,  divided  between  themselves  the 
personal  property  of  every  kind.  At  the  death  of 
Dr.  Hadley,  his  home  tract  in  Hadley's  bend  of  the 
Cumberland  River  contiiined  about  2,225  acres;  and 
it    was    out    of    this    tract    the    testator    i)rovided    for 
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his  SOD,  John,  a  life  estate  by  Item  4  of  his  will. 
Upon  a  survey  made  after  the  date  of  the  will,  and 
about  three  days  before  the  death  of  the  testator, 
it  was  ascertained  that  the  area  included  within  the 
boundary  set  out  in  said  item,  contained  718^  acres. 
The  improvements,  consisting  of  the  mansion,  barns, 
etc.,  were  on  the  remaining  part  of  the  home  tract. 
The  testator  was  also  the  owner  of  an  $8,000  claim 
against  one  Clark,  which  was  secured  on  380  acres 
of  land  adjoining  this  home  tract.  While  the  testator 
held  the  legal  title  by  a  deed  in  fee  to  this  prop- 
erty, yet  this  was  in  fact  and  law  a  mortgage, 
which  was  not  finally  foreclosed  until  after  the  par- 
tition of  1873;  still  this  tract  was  included  in  that 
partition,  and  properly  so,  as  his  devisees  were  in 
possession  at  that  date,  and  they  acquired  the  equity 
of   redemption   soon   afterwards. 

In  the  deed  of  partition,  Robert  L.  Hadley  con- 
veyed to  John  L.  Hadley  920  acres  of  the  home 
tract,  including  the  718^  falling  within  the  bounda- 
ries set  out  in  Item  4:  in  the  will,  and  also  202 
acres  additional,  the  380 -acre  Clark  tract,  and  other 
tracts  of  land;  and  John  conveyed  to  Robert  the 
remaining  1,305  acres  of  the  home  tract,  and  much 
other  valuable  real  property.  The  effect  of  this 
partition  was  that,  in  this  division,  Robert  obtained 
an  advantage  over  his  brother,  John,  of  $5,000  to 
$10,000 — that  is,  he  received  one-half  of  the  entire 
estate,  real  and  personal,  in  value,  plus  the  improve- 
ments   on    the    1,305    acres   of   the    home   tract,    worth 
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that  excess.  Under  this  voluntary  partition,  these 
life  tenants  went  into  possession  of  their  respective 
properties.  In  1893  John  died,  and  the  estate  thus 
received  by  him  has  been  distributed  among  his 
heirs.  Three  years  after  his  death,  and  twenty-four 
after   this   partition,    the   present   bill   was   filed. 

The  complainants  are  the  children  of  Robert  L. 
Hadley — save  one,  Pearcy,  who  is  a  son-in-law — and 
the  defendants  are  the  heirs  of  John  L.  Hadley, 
deceased,  together  with  the  father  of  complainants^ 
the  said  Robert  L.,  and  the  purpose  of  this  bill  is 
to  impeach  and  have  annulled  the  deed  of  partition 
so  far  as  it  allotted  the  extra  202  acres  of  the  home 
tract  and  the  whole  of  the  Clark  tract  to  John  L., 
the  complainants  seeming  content  with  the  act  of  the 
brothers   save   in   this   regard. 

The  contention  of  complainants  is,  that  while  this 
partition  was  legal  and  effectual  so  far  as  the  life 
tenants  were  concerned,  yet  as  it  was  in  the  face  of 
the  ipanifest  intention  of  the  testator,  it  cannot  in- 
terfere with  the  rights  of  complainants  as  vested  re- 
maindermen. This  contention  involves  the  necessity 
of  a  construction  of  those  clauses  of  the  will  under 
which   this   partition   was   made. 

It  is  axiomatic,  that,  in  the  construction  of  wills, 
the  courts  will  ascertain,  if  possible,  from  an  exami- 
nation of  the  whole  instrument,  the  intention  of  the 
testator,  and  when  this  is  ascertained  it  will  be  car- 
ried out,  unless  it  countervail  public  policy  or  some 
established    rule    of    law.       Pritchard    on   Wills,    384; 
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Williaim  v.  William^^  10  Yerg.,  20;  Henry  v.  Ilogan^ 
4  Hum.,  208;  Williams  v.  Janes^  2  Swan,  620; 
Fulkerson.  v.  Bullurd^  3  Sneed,  260;  Dixon  v.  Cooper^ 
4    Pickle,    177;   */<?«<?.?   v.    //w7i/{,    96   Tenn.,    372. 

This  rule,  as  is  well  remarked  by  Mr.  Pritchard 
in  the  section  of  his  work  just  cited,  **is  grounde<l 
in  the  nature  and  purpose  of  construction  by  the 
Court;  that  is,  to  so  construe  a  writing  authorized 
by  law  to  be  made,  which  purports  to  be  a  dispo- 
sition of  his,  the  testator's,  property,  that  it  will 
accomplish    what   he    wills   to   do." 

This  intention  must  be  found  within  the  lids  of 
the  instrument,  and  while,  as  was  observed  by  Chief 
Justice  Marshall  in  Smith  v.  Bellj  6  Peters,  680, 
and  repeated  by  Justice  Mathews  in  Colton  v.  Col  ton  ^ 
127  U.  S.,  300,  **  cases  on  wills  may  guide  us  to 
general  rules  of  construction,  but  unless  a  case  be 
cited  in  every  respect  directly  in  point,  and  agree- 
ing in  every  circumstance,  it  will  have  little  or  no 
weight  with  the  Court,  who  always  look  upon  the 
intention  of  the  testator  as  the  polar  star  to  direct 
them   in   the   interpretation   of   wills." 

And,  again,  it  has  been  tersely  remarked  that  ''all 
the  cases  upon  a  subject  like  this  must  proceed  on 
a  consideration  of  what  was  the  intention  of  the 
testator."       Sluvw   v.    Lawless,    5    Clark    &    F.,    129. 

It  is  apparent,  upon  the  face  of  this  will,  that 
the  testator's  intention  was  to  make  his  two  sons, 
and  their  ''heirs,"  equal  in  the  estate  passing  under 
the    instrument.       In   every   clause    in    which    the   two 
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are  mentioned  this  is  made  manifest.  After  the 
termination  of  the  life  estate  of  his  widow  in  the 
J8,000  of  bonds  of  the  United  States,  they  are  to 
be  shared  equally  by  these  brothers.  This  purpose 
to  produce  equality  between  these  two  and  their 
respective  ''heirs"  is  again  evidenced  in  the  sixth 
and  seventh  items  of  the  will.  This  being  so,  we 
would  agree  with  the  view  expressed  by  Judge 
Caruthers  in  Oatripbell  v.  Watkifis,  Thompson's  Tenn. 
Cases,  184:,  that  ''this  is  one  of  the  cases  where 
the  letter  must  yield  to  the  spirit  of  the  instrument, 
so  as  to  carry  out  the  evident  intention,"  unless 
the  will,  when  taken  as  a  whole,  was  so  ambiguous 
or    obscure   as   to    make   it    impossible. 

We  have  already  seen  from  the  record  that  in 
the  partition  made  by  the  two  brothers  that  the  rule 
of  equality  was  observed,  save  that  the  improve- 
ments on  Robert's  part  of  the  home  place  gave  him 
the  advantage  of  his  brother  from  $8,000  to  $10,000. 
The  heirs  of  John,  however,  are  not  complaining  of 
this  advantage;  the  children  of  Robert  are  here  in- 
sisting that  the  partition  was  unauthorized  to  the 
extent   indicated. 

Their  contention  is  that  the  testator  having  given 
to  John  for  life,  and  his  heirs  in  remainder,  a  tract 
within  the  boundaries  set  out  in  Item  4  of  his  will, 
and  the  balance  of  the  tract  to  Robert  for  life,  and 
complainants  in  remainder,  that  these  life  tenants 
could  not  bind  the  complainants  by  a  division  in 
which    202   acres   of   that   part   of   the   home   place,  in 
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which  they  had  an  interest,  was  allotted  to  John 
and  his  heirs.  The  authority  for  this  action  of  the 
life  tenants  is  found,  if  it  existed,  in  Item  6  of  the 
will.  In  this  item  the  testator  distinctly  avows  his 
purpose  to  equalize  his  sons  ''as  near  as  possible." 
He  had  already  given  to  John  |7,000,  and,  in  di- 
viding his  home  tract  by  Items  4  and  5,  he  intended 
to  carry  out  his  purpose,  but,  as  the  part  given  to 
each  had  not  been  surveyed,  he  expresses  distrust 
of  this  division,  and  says,  "I  may  have  given  to 
one  more  than  I  intended,"  and  then  adds,  ''I  trust 
to  the  sense  of  justice  of  my  said  sons,  that  if  I 
have  given  more  to  one  than  to  the  other,  that  they 
will  do  right,  and  authorize  ray  wife,  as  trustee,  to 
assist  them  in  arriving  at  justice."  Taken  with  the 
sentence  preceding,  there  is  .  no  obscurity  in  this 
clause.  It  is  the  home  tract,  and  the  division  of  it 
made  in  the  item  just  above,  to  which  he  refers; 
and  it  is  this  division,  made  by  the  testator  in  the 
dark  and  without  a  survey,  which,  if  proven  to  vio- 
late the  rule  of  .equality,  he  imposes  on  the  con- 
science of  his  sons  to  set  right — that  is,  to  correct 
and  make  equal.  That  this  is  devolved  upon  them 
as  an  active  duty  is  clear  from  the  last  clause  of 
this  sentence,  in  which  he  authorizes  his  wife,  **as 
trustee,  to  assist  them  in  arriving  at  justice."  To 
emphasize  his  design,  the  testator  adds:  ''To  Robert 
I  have  given  nothing  or  made  no  advancement;  to 
John  I  have  advanced  $7,000,  as  before  stated,  and 
I   have   attempted   to   give   Robert  land  with   improve- 
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ments,  which  was  worth  $5,000  more  than  the  land 
1   give   to   John." 

Why  it  is  he  here  places  the  excess  at  $5,000  is 
not  explained.  The  point  is,  that  it  is  once  more 
the  expression  of  a  desire  to  produce  equality  be- 
tween the  two  sons';  this  equality  being  secured  to 
them  in  the  division,  the  *' heirs"  of  the  life  ten- 
ants would  enjoy  its  benefits  as  remaindermen.  These 
life  tenants  thus  had  imposed  upon  them  the  positive 
duty  of  doing  what  their  father  had  sought,  and  yet 
failed,  to  do;  their  mother  was  not  to  do  it,  but 
simply    '*to   assist   them   in   arri\ing   at  justice." 

We  have  no  doubt  that  these  terms  import  a 
trust,  or,  rather,  that  by  them  these  two  brothers 
were  donees  of  a  power  in  the  nature  of  a  trust, 
which,  if  they  had  failed  to  execute  by  reason  of 
disagreement  or  otherwise,  a  Court  of  Equity,  at  the 
instance  of  either,  or  of  the  remaindermen,  would 
have  executed.  Even  in  cases  where  it  is  a  diffi- 
cult matter  to  determine  whether  words  of  recom- 
mendation or  entreaty  are  imperative  or  not,  *^  there 
is  always  a  tendency  to  construe"  them  *'as  obliga- 
tory in  furtherance  of  a  result  which  accords  with 
a  plain  moral  duty  on  the  part  of  a  devisee  or 
legatee,  and  with  what  it  may  be  supposed  the  tes- 
tator would  do  if  he  could  control  his  action." 
Warner  v.  Bates,  98  Mass.,  274.  But  in  the  pres- 
ent, we  have  a  case*  of  these  donees  discharging  a 
plain  moral  duty,  and  in  accord  with  the  unmistak- 
able  intent  of   the   testator,   in  obedience  to  words  of 
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recommendation  admitting  of  no  difficulty  of  interpre- 
tation. In  the  clauses  already  set  out  we  find  words 
of  earnest  recommendation  or  entreaty,  which,  if 
treated  otherwise  than  as  imperative,  would  do  vio- 
lence to  the  evident  intention  of  the  testator.  A  sub- 
ject of  the  recommendation  that  is  certain,  and  the 
object  or  persons  to  receive  benefits  therefrom  equally 
certain,  these  are  the  essential  elements  of  such  a 
trust.  Andei'son  v.  McCullAyu<jh^  3  Head,  614;  Thorap- 
son  v.  McKv^sick^  3  Hum.,  631;  Andet'soii  v.  Ham- 
mond^ 2  Lea,  281;  Oolton  v.  Coltan^  supra,'  1  Jar- 
mon  on  Wills,  *385.  And  the  parties  upon  whom 
this  trust  was  imposed,  having  executed  it,  it  will 
not    be   disturbed. 

The    result    is,    that    the   decree    of    the   Court    of 
Chancery   Appeals   is,    in   all    things,    affirmed. 
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Deaderick  V.  Bank.        q/^ 

(Nashville.      February    18,    I89/) 

1.  Corporations.    Bank  directors'  statutory  lUibilUy. 

Unless  bank  directors  have  been  guilty  of  **  fraud  or  willful 
mismanagement  of  the  affairs  "  of  their  bank,  tliat  has  caused 
loss  to  its  creditors,  they  are  not  liable  individually  to  such 
creditors  under  the  statute.     {Post,  yp.  458-461.) 

Code  construed:  {  3242  (S.);  i  2507  (M.  &  V.);  g  1829b  (T.  &  S.). 

2.  Same.    Baiik  directors'  lidbilUy  independenZ  of  statiUe. 

Bank  directors  are  not  liable  individually  unless  made  liable  by 
statute,  to  the  creditors  of  an  insolvent  bank,  by  reason  of 
their  mere  neglect,  without  willful  or  fraudulent  misconduct, 
in  the  management  of  the  bank's  affairs  while  it  was  a  going 
and  apparently  solvent  concern,  whereby  imprudent  loans  and 
consequent  loss  to  the  bank  occurred.     {Post,  pp.  461-471.) 

Cases  cited  and  approved:  Wallaces.  Bank,  89  Tenn.,  649;  Parker 
V.  Bethel  Hotel,  96  Tenn.,  278;  Deaderick  v.  Wilson,  8  Bax.,  114; 
102  U.  S.,  148;  141  U.  S.,  132;  32  N.  J.  Eq.,  163;  38  N.  J.  Eq., 
509;  53  N.  J.  Eq.,  635. 

Cited  and  distinguished:  Hume  v.  Bank,  9  Lea,  728;  Minton  v, 
Stahlman,  96  Tenn.,  98;  Shea  v.  Mabry,  1  Lea,  344. 
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Vertrees    &    Vbr^ebs,   Edwahd    H.    East,    and 

Geo.  T.   Hughes  fo/  Bank. 

/ 

I 

Beard,  J^  The  defendant  bank,  an  ordinary  bank- 
ing corporation,  organized  in  1887,  in  Nashville,  in 
this  State,  having  become  insolvent,  suspended  business, 
and  made  an  assignment  for  the  benefit  of  its  creditors, 
in  March,  1893.  The  complainants,  who  were  among 
its  depositors  at  the  time  of  the  suspension,  filed  this 
bill  to  hold  some  of  its  directors  liable  for  their  lost 
deposits.  The  Chancellor  rendered  a  decree  against 
the  directors  for  {25,725.34,  from  which  two  of 
them,  to  wit,  Yarbrough  and  Hill,  appealed.  Upon 
hearing  the  cause,  the  Court  of  Chancery  Appeals 
reversed  this  decree,  and  discharged  the  appellants 
from  all  liability.  The  complainante  now  assign  er- 
ror  on  this  last   decree. 

This  is  a  general  creditors'  bill,  brought  by  com- 
plainants after  a  demand  upon,  and  a  refusal  of,  the 
assignee  to  institute  suit.  In  it  are  ma^ny  charges 
of  fraud,  gross  neglect,  and  willful  mismanagement 
upon  the  part  of  the  directors,  particularly  in  per- 
mitting  and  sanctioning  certain  loans  to  insolvent 
parties  without  proper  security,  whereby  the  bank 
was  wrecked,  by  reason  of  which,  it  is  alleged,  they 
had  ^'rendered  themselves  individually  liable  to  com- 
plainants, "  ' '  and  such  other  creditors  as  saw  proper 
to  come  in"  and  avail  themselves  of  these  proceed- 
ings. 

The   loans    complained    of,    and   which    formed    the 
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basis  of  the  Chancellor's  decree,  were  made  in  1889, 
1890,  and  the  early  pSLvt  of  1891,  to  W.  M.  Dun- 
can (one  of  the  organizers  of  this  bank)  individually,  , 
and  to  certain  firms  with  which  he  was  connected, 
and  to  parties  with  whom  he  was  more  or  ik. 
intimately  associated  in  business.  There  is  no  pre- 
tense in  the  record  that  the  defendants,  Yarbrough 
and  Hill,  derived  any  advantage  from  these  loans,  or 
that  they  were  personally  instrumental  in  securing 
them  for  the  respective  borrowers.  On  the  contrary, 
it  is  shown  that  they  were  made  by  the  cashier, 
one   C.   B.  Duncan,    a   son   of   W.  M.  Duncan. 

In  the  progress  of  the  cause  in  the  Chancery 
Court,  there  was  a  reference  to  a  commissioner  for 
a  report,  among  other  things,  of  the  facts  surround- 
ing these  loans.  This  he  accordingly  made.  This 
^'special  commissioner  reported,  and  the  Chancellor 
in  his  decree,  in  effect,  found  that  the  evidence  failed 
to  show  that  the  appellants  were  guilty  of  any  fraud 
or  willful  mismanagement  of  the  affairs  of  the  bank," 
and  the  Court  of  Chancery  Appeals  say  that,  '*  after 
a  careful  examination  of  the  evidence  in  the  record, 
the  report  of  the  one,  and  the  finding  of  the  other, 
in  respect  to  this  point,"  they  are  satisfied  *'is  cor- 
rect." Continuing,  that  Court  say:  *'It  is  manifest, 
from  the  evidence,  that,  in  the  first  years  of  this 
bank's  existence,  its  directory  paid  but  little  atten- 
tion to  its  affairs.  The  Duncans  seem  to  have  dom- 
inated. W.  M.  Duncan  was  believed  to  be,  and 
from   the   record   was,    then    a    man   of    large   means, 
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and  he  was  allowed  free  access  in  obtaining  loans 
from  the  funds  of  the  bank,  to  carry  on  his  spec- 
ulations and  enterprises.  While  this  is  true,  it  is 
equally  true  that  the  other  directors  in  the  bank 
believed,  with  great  confidence,  that  he  approached 
the  condition  financially  of  a  semimillionaire,  and 
that  he  was  amply  good  for  all  his  engagements.  It 
appears,  however,  that  in  the  larger  or  higher  bank- 
ing circles  of  the  city,  in  1891,  his  credit  began  to 
wane;  but  with  his  own  banking  people  it  was  ''un- 
questioned" until  several  months  of  1892  had  passed. 
Concluding  on  this  point,  the  Court  of  Chancery  Ap- 
peals say:  "We  find  much  evidence  in  the  record 
that  the  loans  specifically  reported  by  the  special 
commissioner,  and  made  the  basis  of  the  Chancellor's 
decree,  were  imprudent,  and  made  without  that  care, 
caution,  and  prudence  which  is  ordinarily  supposed 
to  govern  the  action  of  the  prudent  business  man. 
But,  while  this  is  so,  they  again  say:  "We  have  been 
unable  to  discover  any  proof  which,  with  its  fair 
and  legitimate  inferences,  lead  to  the  belief  that  ap- 
pellants are  chargeable,  as  directors,  with  fraud,  or 
any  willful  mismanagement  of  their  directory  trust, 
in  connection  with  the  renewal  or  continuance  of  the 
loans." 

Upon  this  finding  by  the  Court  of  Chancery  Ap- 
peals, it  is  clear  that  in  so  far  as  complainants  rest 
their  right  to  recover  upon  the  statutory  liability  of 
these  directors  to  them,  as  creditors  of  this  bank, 
their   bill   must   fail.      The   statute   on   this   subject   is 
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as  follows:  **If  any  director  or  directors  of  any  of 
the  banks  of  this  State  shall  be  guilty  of  any  fraud 
or  willful  mismanagement  of  the  affairs  of  such  bank, 
by  which  any  loss  shall  be  occasioned  to  its  cred- 
itors,  such  director  or  directors,  upon  legal  ascertain- 
ment of  the  fact,  shall  be  individually  liable  for 
such  loss,  and  all  the  stockholders  assenting  thereto 
shall  be  liable  in  like  manner/'  Code  (Shannon's), 
§  3242. 

But  it  is  insisted  that  this  statute  does  not  cohtrol 
this  case,  and  that  the  liability  of  the  defendant  di- 
rectors rests  upon  a  principle  independent  of  it. 
The  position  assumed  by  the  complainants  is,  that 
the  directors  of  a  bank  are  liable  to  the  corporation 
for  losses  resulting  to  it  from  their  mere  negligence 
in  the  performance  of  duties  attached  to  their  office; 
that  upon  insolvency,  the  right  of  action  which  has 
thus  accrued  to  the  bank  passes  as  an  asset  to  an 
assignee,  under  a  general  assignment  for  the  benefit 
of  its  creditors;  that  if  such  assignee,  on  demand, 
fails  or  declines  to  bring  suit  to  enforce  this  liabil- 
ity, then  these  creditors  may  file  a  bill  in  equity, 
for  the  use  of  the  bank,  making  proper  averments 
and  parties,  and  recover  against  the  delinquent  di- 
rectors. Is  this  position  sound  in  reason  or  upon 
authority  ? 

It  is  to  be  noted  that  we  are  not  now  dealing 
with  a  case  where  the  assets  of  a  suspended  insol- 
vent corporation  have  been  lost  to  creditors  by  the 
negligei;ice   of   the   parties    in   control,    nor   with   a  case 
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where  directors  have  unlawfully  or  fraudulently  ap- 
propriated to  their  own  use,  or  otherwise  wrongfully 
diverted,  the  assets  of  the  bank,  but  rather  with 
one,  where  the  only  ground  for  recovery  is  that  the 
defendant  directors,  in  a  going  corporation,  at  a 
time  when  the  record  fails  to  show  evidences  of 
insolvency,  by  their  failure  to  exercise  that  degree 
of  caution  in  supervising  the  business  of  the  bank, 
that  is  '^ordinarily  supposed  to  govern  the  action  of 
the  prudent  business  man,''  have  made  it  possible 
for  a  loss  to  occur  to  the  corporation  through  the 
mismanagement  of  an  oflBcer  or  oflScers  in  direct 
control   of   its   daily   transactions. 

It  is  certainly  true,  as  a  general  proposition,  that 
**the  agent's  primary  duty  is  to  his  principal.  To 
him  alone  does  he  stand  in  the  relation  of  privity 
and  confidence.  To  him  alone  does  he  owe  the  per< 
formance  of  those  duties  which  are  implied  from 
that  relation,  or  which  he  has  expressly  assumed, 
and  to  hi-m  alone  is  the  agent  responsible  for  a 
failure  to  perform  them.  It  is,  therefore,  the  gen- 
eral rule  that  no  action  can  be  maintained  by  third 
persons  against  the  agent  to  recover  damages  for 
any  injury  which  they  may  have  sustained  by  rea- 
son of  the  nonperformance  or  neglect  of  duty  which 
the  agent  owes  to  his  principal."  Mechem  on 
Agency,  Sec.  539.  This  rule  would  certainly  obtain 
if  the  complainants  were  creditors  of  an  individual 
insolvent  debtor,  and  were  seeking  a  recovery  against 
the   defendants,  as   agents    of    this    debtor,    for    some 
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loss  resulting  to  their  principal  from  their  lack  of 
ordinary  prudence  in  the  matter  of  their  agency. 
Such  *a  claim  would  be  repelled  promptly,  because 
of  the  want  of  the  privity  relation.  Upon  what 
higher  or  better  ground  do  complainants  stand  in 
the   present   suit  ? 

A  corporation  *<is  a  distinct  entity.  Its  affairs 
are  necessarily  managed  by  officers  and  agents,  it  is 
true,  but  in  law  it  is  as  distinct  a  being  as  an  in- 
dividual is,  and  is  entitled  to  hold  property  . 
as  absolutely  as  an  individual  can  hold  it."  GvaKain 
V.  Railroad  Co.,  102  U.  S.,  148;  Deadrick  v.  Wil- 
son^ 8  Bax.,  114;  Parker  v.  Bethel  Hotel  Co.,  12 
Pickle,  278.  And  its  directors  are  agents,  in  the  eye 
of  the  law,  not  of  the  stockholders,  but  of  this  legal 
entity — the  corporation.  3  Thomp.  Corp.,  Sec.  4090. 
The  doctrine  that  th%y  are  trustees  has  been  distinctly 
repudiated  in  this  State  in  Wallace  v.  Lincoln  Bank, 
5  Pickle,  649.  In  that  case  this  Court  said:  *<  Di- 
rectors are  not  express  trustees;  .  .  .  they  are 
mandatories;  they  are  agents;  they  are  trustees  in  the 
sense  that  every  agent  is  a  trustee  for  his  principal, 
and  bound  to  exercise  diligence  and  good  faith;  they 
do  not  hold  the  legal  title,  and  more  often  than 
otherwise  are  not  the  officers  of  the  corporation  hav- 
ing  possession   of    the   corporate   property." 

That  directors  are  liable  in  an  action  at  law  to 
their  principal,  the  corporation,  for  losses  resulting 
to  it  from  their  malfeasance,  misfeasance,  or  their 
failure   or    neglect   to   discharge  the  duties  imposed   by 
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their  oflSce,  and  in  equity,  to  the  stockholders,  for 
these  losses,  the  corporation  declining  to  bring  suit, 
is  clear,  upon  the  authorities.  Though  the  corpora- 
tion is  the  legal  entity,  yet  the  stockholders  are  in- 
terested in  the  operations  of  the  corporation  while 
in  a  state  of  activity,  and,  upon  its  dissolution,  in 
the  distribution  of  its  property,  after  all  debts  are 
paid;  and  so  its  officers  or  agents  stand  in  k  fidu- 
ciary  relation   to   both. 

But  it  is  otherwise  as  to  creditors.  The  direc- 
tors of  a  going  corporation,  whether  able  to  pay  its 
debts  or  not,  owe  no  allegiance  to  them.  It  is 
true  that  the  creditors  may  extend  credit  upon  the 
faith  that  the  company  has  assets  to  pay  its  debts, 
and  that  these  assets  are  prudently  managed,  yet* 
they  are  strangers  to  the  directors;  they  maintain  no 
fiduciary  relation  with  them;  there  is  a  lack  of 
privity  between  the  two.  As  was  said  by  the  Su- 
preme Court  of  the  United  States,  in  Briggs  v. 
Spaxdding^  141  U.  S.,  132,  the  relation  between 
the  creditors  and  the  corporation  ''is  that  of  con- 
tract and  not  of  trust;"  but  there  is  nothing,  of 
either  contract  or  trust,  in  all  ordinary  cases,  to 
create  any  relation  between  the  creditor  and  the 
directors.  A  creditor  of  a  going  corporation,  being 
thus  a  mere  stranger,  we  think  it  clear  that  He  can 
no  more,  after  the  suspension  of  the  corporation  by 
insolvency,  either  in  law  or  equity,  set  in  motion 
litigation  to  hold  its  directors  liable  for  losses  attrib- 
utable  merely   to   inattention,    than    could    the   creditor 
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of   ^ny  other   insolvent   debtor  maintain  a  suit  against 
his  agent,    under   similar   circumstances. 

In  such  a  case  as  the  one  we  are  dealing  with — 
..  that  is,  loss  to  the  corporation  resulting  from  mere 
^  negligence  oh  the  part  of  its  directors — a  creditor 
seeking  to  hold  the  directors  liable  for  this  loss, 
eVen  in  a  sui(  like  this,  must  rest  his  claim  upon 
some  provision  of  positive  law.  Mr.  Thompson, 
in  the  fourth  volume,  Sec.  4137,  of  his  work  on 
Corporations,  says:  ''We  find  that  it  has  been  held 
that  the  fact  that  directors  and  oflScers  of  a  cor- 
poration have  mismanaged  its  business,  does  not  ren- 
der them  liable  to  creditors,  unless  they  are  made 
liable  by  the  vprovisions  of  the  articles  of  incorpora- 
tion, or  by  statute."  Again,  in  Sec.  4138,  he  says: 
"Neither,  in  the  absence  of  a  special  statute,  are 
the  directors  of  a  bank  liable  to  a  general  depositor 
for  mismanaging  the  affairs  of  the  bank,  so  that  his 
debt  is  lost,  for,  unless  they  are  made  liable  by 
statute,  the  breach  of  duty  of  which  they  have  been 
guilty    is   to   the   bank,    and   not   to   the   customers." 

The  author  here  is  speaking  of  mismanagement 
in  the  sense  of  nonfeasance  as  contradistinguished 
from  malfeasance,  and,  thus  restricting  it,  we  think 
the  text  announces  a  sound  view  of  the  law.  A 
late  case,  and  one  in  which  this  view  is  enforced 
with  great  vigor  of  reasoning,  and  after  a  careful 
examination  and  comparison  of  the  authorities,  is  that 
of  Landls  v.  Sea  Isle  C,  If.  Co.^  N.  J.  Eq.  (1  Am. 
&   Eng.    Corp.    Cas.,    Anno.,    208).      That   was   a  bill 

16  P— 30 


466  NASHVILLE : 


Deaderick  v.  Bank. 


in  equity  filed  by  a  complainant  who  was  both  a 
stockholder  and  a  creditor  of  an  insolvent  corpora- 
tion, to  hold  its  directors  liable  for  losses  sustained  by 
their  mismanagement.  In  the  learned  opinion  of  the 
Vice  Chan^Uor,  the  distinction  is  clearly  taken  be- 
tween their  liability  to  complainant  in  the  one  char- 
acter and  in  the  other.  To  him  as  ,a  stockholder 
they  were  held  to  be  answerable  for  losses  resulting 
from  their  negligence  because  of  the  fiduciary  rela- 
tions existing  between  the  two;  but  to  him  as  a 
mere  creditor,  they  were  held  •  not  liable  for  such 
negligence,  because  there  was  no  element  of  trust  in 
the  claim,  and  no  evidence  of  a  diversion  by  them 
of  corporate  funds  for  corporate  purposes.  I»-4b^^, 
discussion  of  the  two  classes  of  cases  which  had 
been  relied  upon  in  argument  by  complainant  to 
support  his  contention  that  there  was  no  distinction 
in  principle  between  his  claims  sued  for  in  the  two 
characters,  attention  was  called  bv  the  Vice  Chancel- 
lor  to  that  class  of  which  Ackermaii  v.  Hahey^  38 
N.  J.  Eq.,  509,  was  leading,  in  which  suits  had  been 
brought  by  complainants  who  were  both  creditors 
and  stockholders,  but  where  reliance  for  recovery  was 
placed  mainly,  if  not  entirely,  upon  their  rights  as 
stockholders,  and  to  the  savings  bank  cases,  of  which 
Stockton  V.  Bank^  32  N.  J.  Eq.,  163,  is  a  represent- 
ative, in  which  depositors  were  held  as  directors 
for  their  negligence,  as  resting  for  their  soundness 
upon  the  fact  that  in  such  banks,  organized  without 
stock   and  where   the   profits  accrue   to   continuing   de- 
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positors  in  the  shape  of  dividends,  the  depositor 
<<  stands  precisely  in  the  position  of  a  stockholder 
in  an  ordinary  bank  owned  by  stockholders."  After 
a  critical  examination  of  the  various  authorities  upon 
which  the  complainant  sought  to  recover  as  a  cred- 
itor, the  Court  concluded  that  '*the  complainant  shall 
be  confined  to  relief  ...  as  to  his  capital  stock, 
and  as  to  his  debts  against  the  company,  his  bill 
shall  be  dismissed."  This  decree  of  the  Vice  Chan- 
cellor  was   affirmed   in    63   N.   J.   Eq.,    635. 

The  complainants,  however,  rely  upon  certain  cases 
of  this  Court*  as  well  as  of  other  Courts,  as  hold- 
ing a  contrary  doctrine.     These  will  be  briefly  noticed. 

The  case  of  Fai^well  v.  Great  Western  Tel.  Co,^ 
161  111.,  622,  was  one  where  innocent  stockholders 
brought  their  bill  against  the  corporation,  its  receiver, 
other  stockholders,  and  certain  officers  of  the  corpo- 
ration,  to  hold  liable  parties  to  a  fraudulent  scheme, 
whereby .  property  of  the  corporation  was  sacrificed 
and  its  proceeds  were  wrongfully  diverted  and  dis- 
tributed. Fisher  V.  AndreivSj  37  Hun,  180,  was  a 
suit  by  the  wife  of  a  deceased  member  of  a  mutual 
benefit  association  to  recover  a  fund  assessed  and 
collected  by  its  managers  to  meet  the  death  loss, 
which  entitled  her  to  it,  and  which  it  was  alleged 
they  had  misappropriated,  while  Chester  v.  Ilalltard^ 
36  N.  J.  Eq.,  313,  is  a  case  of  depositors  in  a 
savings  bank  suing  directors  for  losses  resulting  from 
their  mismanagement.  Neither  of  these  cases  support 
the     present    contention,     the    first    being    a    suit    of 
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stockholders  for  acts  of  malfeasance,  and  the  last 
two  being  controversies  arising  in  companies,  where 
there  were  no  stockholders,  bat  where  the  complain- 
ants stood  in  a  relation  to  the  corporations  similar 
to  that  of  shareholders  in  an  ordinary  business  cor- 
poration. 

I'he  case  of  Warren  v.  I/opkhis,  111  Pa.  St.,  328, 
was  an  action  at  law  brought  against  the  directors  of 
an  insolvent  bank  to  hold  them  for  mismanagement, 
which  was  abated  on  a  plea  setting  out  the  fact  that 
there    was    then    pending    general    creditors'     bills    in 

equity  against   the  same  defendants,  and  involving  the 

• 

same  cause  of  action.  In  the  opinion  of  the  Court, 
thus  disposing  of  the  case,  it  is  said  that  there  was 
no  doubt  of  the  right  of  creditors  to  maintain  such 
a  bill  in  equity,  but  the  only  authorities  cited  for 
the  statement  were  cases  where  shareholders  had 
brought   such    bills. 

The  opinion '  in  the  case  of  Savings  Banh  of 
Lmiisville  v.  Caperton^  87  Ky.,  310,  while  contain- 
ing one  or  two  general  statements  which  seem  to 
support  the  insistence  of  complainants,  we  think  can- 
not be  relied  upon  by  them  as  authority,  because 
the  conclusion  of  the  Court  ultimately  rests  upon 
the  absence  of  all  proof  of  negligence  to  make  the 
directors   liable   to   any   one. 

When  we  come  to  our  own  cases,  we  think  they 
fall  far  short  of  affording  authority  for  the  present 
contention. 

In    Hume    v.    Bank^   9    Lea,    728,    the    defendants 
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sought  to  be  held  were  neither  stockholders,  nor 
real,  but  merely  nominal,  directors  of  the  insolvent 
bank,  and  therefore  were  in  no  respect  liable  for  its 
mismanagement.  In  the  course  of  the  opinion,  it  is 
said:  *'lt  is  difficult  to  see  how  the  corporation  or 
the  stockholders  could  maintain  an  action  on  the 
facts  of  this  case.  The  charter  and  the  stock  of 
the    bank    were    exclusively    owned    by    the    persons 

who  misappropriated  the  funds.  These 
owners  and  stockholders  never  called  upon  the  de- 
fendants  or   permitted    them    to    discharge    the   duties 

'  of  a  board  of  directors.  Clearly  neither  they,  nor 
the  corporation  for  them,  would  have  any  right  of 
recovery  against  the  nominal  directors.  And  the 
creditor,  if  he  take  anything  by,  subrogation,  must 
do    so   on   his   own  merits  or  equities.      .       :       .      To 

•  enable  the  creditors  to  sue  the  defendants  directly, 
they  must  have  some  independent  right  of  action, 
either  legal  or  equitable.  Such  an  independent  right 
is,  as  we  have  seen,  created  by  statute  where  the 
director  has  been  guilty  of  intentional  fraud  or  will- 
ful mismanagement.  .  .  .  But  the  testimony 
entirely  exonerates  the  present  defendants  from  all 
participation  and  knowledge  or  even  suspicion  of  the 
acts  complained  of."  We  think  it  apparent  from 
this  quotation,  that,  instead  of  being  an  authority 
for,  it  is  clearly  one  against  the  theory  of  the 
present   bill. 

Wallace  v.   Lincoln    Savmgs   Bank,   89   Tenn.,   630, 
was   a   bill    filed    by   one   who  was   a   shareholder   and 


-    ^ 
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creditor,  in  which  it  was  charged  that  the  defendant 
directors,  by  their  inattention,  negligence,  and  mis- 
management, had  reduced  the  bank  to  insolvency, 
and  that  by  reason  of  their  breach  of  trust,  were 
liable  for  the  loss  resulting  therefrom.  The  point 
now  made  and  relied  upon  by  complainants,  was  not 
raised  in  that  case  at  the  bar,  nor  considered  in  the 
opinion  of  the  Court;  and  it  is  evident  that  there 
was  no  necessity  for  the  Court  to  make  any  dis- 
tinction between  the  respective  rights  of  a  shareholder 
and  creditor,  to  bring  a  suit  to  hold  a  director  to 
an  account  for  inattention  to  the  affairs  of  the  cor- 
poration, because  it  was  there  held  that  the  directors 
sued  were  not  at  all  liable  and  the  bill  was  dis- 
missed. In  addition,  it  is  apparent  that  the  right 
of  the  complainant  in  that  case  to  file  his  bill  was 
conceided  largely,  if  not  entirely,  because  he  was  a  • 
shareholder. 

Again,  this  question  was  presented  to  this  Court 
in  Mintoii  Vv  StaJdman^  96  Tenn.,  98,  and  this  time, 
as  in  Hume  v.  Bank^  supra^  by  a  mere  creditor. 
The  action,  however,  was  at  law  and  against  the 
directors  for  want  of  prudent  supervision  of  the 
affairs  of  the  bank.  It  was  there  held.  Judge  Mc- 
Alister  delivering  the  opinion  of  the  Court,  that  the 
statute  already 'set  out  '*  fixes  a  rule  for  determining 
the  individual  liability  of  banking  directors  to  the 
creditors  of  the  corporation,  and  the  basis  of  that 
liability  is  fraud  or  willful  mismanagement."  While 
stating     this     statutory    rule,    yet    the    Court    clearly 
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recognizes  the  well  established  right  of  creditors  of 
an  insolvent  corporation  to  go  into  a  Court  of  Equity, 
upon  suitable  averments  and  with  necessary  parties, 
and  hold  directors  liable  for  their  delinquencies,  in- 
volving loss  to  the  creditors  of  the  bank,  as,  for 
instance,  when,  as  in  S/iea  v.  Mabry,  1  Lea,  344, 
the  director  has  misappropriated  corporate  funds  to 
improper  uses.  But  it  is  not  intimated  in  that  case 
that  a  creditor  of  a  going  corporation,  who  had  noth- 
ing but  a  mere  contractual  relation — with  no  element 
of  trust  in  it — with  the  corporation,  and  who  was 
without  privity  with  its  directors  or  agents,  should, 
afterwards,  when  it  suspended  operations  because  of 
insolvency,  set  in  motion  the  machinery  of  the  Courts 
in  order  to  hold  these  agents  liable  for  loss  to  their 
principal,  resulting  alone  from  their  overconfidence  in 
the  managing  officers  of  the  bank,  who  had  direct 
charge  of  its  current  transactions,  when  neither  the 
principal  (the  corporation)  nor  its  assignee  saw  proper 
to  take  such  a  step.  That  case,  and  no  other  in 
our    reports,    is   authority   for   such   a   proposition. 

The    decree    of    the    Court    of    Chancery   Appeals, 
dismissing   the  bill  in  this  cause,  is  therefore  affirmed. 
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Railroad  v.    Ginley. 


{Nashville.      February  24,   1897.) 


1.  Railroads.     Coriductor's  authority  Uj  employ  servants. 

The  conductor  of  a  railway  train  has  no  authority,  by  virtue  of 
his  position  merely,  to  employ  servants  or  agents  for  the  com- 
pany. But  in  emergencies,  requiring  additional  service  for 
the  proper  management,  operation  or  protection  of  his  train, 
the  conductor  is  invested  b^  law  and  from  necessity  with  an 
implied  authority  to  employ  such  agents  and  servants,  and  for 
such  time  only  as  are  required  by  the  particular  circumstances. 
(Post,  pp,  474,  475,  477,  478.) 


2.  Same.    Existence  of  emergency  authorizing  condiLctor  to  employ 

servants  a  questlfm  for  jury. 

Whether,  in  the  particular  case,  such  emergency  existed  as  con- 
ferred implied  authority  upon  the  conductor  to  employ  servants 
for  the  company,  is  a  question  of  fact  for  the  jury,  and  this 
Court  will  not  disturb  their  decision,  if  it  can  be  sustained  by 
taking  as  true  that  legitimate  view  of  the  evidence  most  favor- 
able to  the  successful  party.     {Post^  pp,  475,  476.) 

Cases  cited  and  approved:  Citizens,  etc.,  Co.  v.  Seigrist,  96  Tenn., 
120;  Railroad  v.  House,  96  Tenn.,  557. 

3.  Same.     Case  of  emergency  authorizing  conductor  to  employ  seroanst 

for  company. 

Where  a  freight  train  engaged  in  switching  **  broke  in  two,"  and 
the  rear  portion,  comprising  several  cars,  was  running  back- 
ward, unattended,  down  grade,  at  such  a  rate  of  speed  as  to 
greatly  imperil  the  detached  cars  by  derailment  at  a  switch, 
or  by  collision  with  stationary  cars  on  the  track,  unless  sooner 
arrested,  there  existed  such  emergency  as  authorized  and  jus- 
tified the  conductor,  in  the  absence  of  sufficient  and  available 
regular  servants,  to  employ  for  the  company  any  by-stander  to 
aid  in  arresting  the  cars.     {PosU  PP'  476,  477.) 
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Cases  cited  an<l  approved:  62  Iowa,  736;  83  Ala.,  518;  50  Minn., 
220;  98  Ind.,  358;  121  Ind.,  353. 

Cited  and  distinguished:  Railroad  i;.  McDaniel,  12  Lea,  386. 


FROM     MONTGOMERY. 


Appeal  in  error  from  Circuit  Court  *of  Montgomery 
County.  M.  D.  Smallman,  J.,  sitting  by  inter- 
change. 

BuRNEY   &   Bailey   for   Kailroad. 

'  Leech   &  Savage    for   Ginley. 

Caldwell,  J.  Patrick  Ginley  recovered  a  judg- 
ment for  $800  against  the  Louisville  &  Nashville 
Kailroad  Company,  for  personal  injuries  to  his  minor 
son,  John,  while  temporarily  in  its  employment  as  a 
brakeman.  The  railroad  company  appealed  in  error, 
and  presented  several  reasons  for  asking  a  reversal 
and   new   trial. 

Among  these  reasons,  and  the  only  one  that  need 
be  considered  in  this  opinion,  the  others  being  con- 
sidered orally,  is  the  alleged  want  of  authority  on 
the  part  of  the  conductor,  on  whose  invitation  John 
Ginley  claims  to  have  entered  the  service,  to  make 
the  employment  for  the  company.  There  is  no 
proof  in  the  record,  though  containing  all  the  evi- 
dence,   that    the    conductor,    who   is   alleged     to    have 
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made  the  employment  in  question,  had  express  au- 
thority from  the  company  to  engage  persons  for  its 
service.  Hence,  the  company's  counsel  contend  that 
there  is,  in  no  event,  any  ground  of  liability  on  its 
part  for  the  injuries  received  by  John  Ginley,  and, 
consequently,  that  the  judgment  is  without  legal  sup- 
port,   and   should    be   reversed. 

To  determine  whether  or  not  this  contention  is 
sound,  requires^  a  more  elaborate  statement  and  con- 
sideration. As  a  general  rule,  the  conductor  of  a 
railway  train  is  without  authority  to  employ  servants 
for  the  company  he  represents;  and,  to  justify  his 
act  in  so  doing,  when  questioned,  it  must  ordinarily 
be  shown  that  special  authority  therefor  was  expressly 
conferred.  Yet  emergencies  may  sometimes  arise  in 
which  the  proper  management,  operation,  and  pro- 
tection of  his  train  imperatively  require  other  or 
additional  service.  In  such  cases  his  contracts  of 
.  employment  will  bind  the  company,  upon  the  ground 
of   implied   authority. 

Elliott  aptly  illustrates  the  emergency  doctrine,  as 
applied  to  the  acts  of  a  conductor,  and  gives  his 
own  opinion  of  it  in  the  following  passage:  ''Thus 
he  [the  conductor]  may,  where  other  provision  has 
not  been  made,  employ  mechanics  to  repair  a  break 
of  the  cars  or  machinery,  which  must  be  rejmired 
before  the  train  can  proceed  to  its  destination,  and 
may  engage  men  and  teams  to  render  the  roadway 
or  bridge  secure  for  the  passage  of  his  train,  when 
weakened     or     partially     swept    away     by     unforeseen 
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causes;  but  in  such  cases  the  authority  to  contract 
does  not  exist  unless  there  is  an  urgent  necessity 
for  immediate  action.  It  is  the  necessity  which  con- 
fers authority,  not  simply  the  position  of  conductor. 
Doubtless  he  may,  in  case  of  the  sudden  death  or 
disability  of  the  engineer,  engage  a  competent  en- 
gineer to  take  the  train  to  a  point  where  another 
engineer  in  the  employ  of  the  company  can  be  ob- 
tained, if  such  employment  be  an  urgent  necessity 
and  required  to  avoid  disaster  or  serious  injury  to 
the  company.  It  has  been  held  that  the  conductor 
has  authority,  when  the  regular  brakeman  is  sick  or 
absent,  and  the  proper  and  safe  management  of  the 
train  so  requires,  to  supply  the  place  of  the  sick  or 
absent  brakeman,  and  render  the  substitute  so  em- 
ployed an  employe  of  the  company  for  the  time 
being;  but  we  suppose  this  doctrine  can  only  apply 
in  very  rare  cases,  for,  as  a  general  rule,  a  con- 
ductor has  no  authority  to  employ  agents  or  serv- 
ants for  the  company.  The  authority  of  the  con- 
ductor to  enter  into  contracts  for  the  company  is 
created  by  the  necessity  for  the  exercise  of  such 
authority,  and  as  soon  as .  the  emergency  is  passed, 
the  authority  terminates."  1  Elliott  on  Railroads, 
Sec.   302,   pp.   408,  409. 

Whether  or  not  John  Ginley  was  employed  in  an 
emergency  in  the  legal  sense  indicated,  and,  conse- 
quently, under  the  conductor's  implied  authority,  is 
a  question  of  fact  yet  to  be  considered,  and  in 
whose  determination    by    this   Court,   after  an   afiirma- 
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five  verdict  by  the  jury,  that  legitimate  view  of  the 
evidence  most  favorable  to  the  plaintiflf  will  be  taken 
as  true.  Citizens^  Rapid  Transit  Co.  v.  SeigriM^  96 
Tenn.,   120;    Railroad   v.    Housey    Ih.^    557. 

The  accident  in  which  the  plaintiff's  minor  son 
received  the  injuries  in  this  suit  complained  of,  oc- 
curred in  the  company^s  yard  at  Clarksville,  while 
the  crew  of  one  of  its  freight  trains  was  engaged 
in  switching.  As  the  train  moved  out  of  the  siding, 
it  '*  broke  in  two,"  and  the  rear  portion,  compris- 
ing several  cars,  was  running  backward,  unattended, 
down  grade,  and  at  such  a  rate  of  speed  as  to 
greatly  imperil  the  detached  cars  by  derailment  at  a 
switch,  or  by  collision  with  stationary  cars  on  the 
siding,  unless  sooner  arrested  in  their  increasing  mo- 
mentum. Seeing  this  danger,  and  none  of  the  reg- 
ular  crew  being  n^r  enough  to  perform  the  needed 
service,  the  conductor  called  to  young  Ginley,  who 
was  passing  by,  and  who  had  occasionally  done  work 
for  the  company,  and  asked  him  to  board  the  de- 
tached cars  and  stop  them.  The  boy,  thereupon, 
promptly  mounted  the  cars  and  soon  succeeded  in 
stopping  them  before  they  had  done  any  harm,  and 
without  injury  to  himself.  This  having  been  accom- 
plished, the  conductor,  who  was  in  command,  and 
fully  advised  of  the  situation,  negligently  permitted 
the  front  portion  of  the  train  to  be  run  against  the 
cars  that  had  just  been  stopped,  with  such  violence 
as  to  knock  to  the  ground  the  boy,  who  was  in 
the    act    of    descending    with    due    care    and    caution. 
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and  cause  some  of  the  wheels  to  pass  over  one  of 
his  arms,  whereby  amputation  was  made  necessary, 
and  his  services  to  his  father  were  rendered  less 
valuable. 

These  facts  unmistakably  show  a  clear  case  of 
emergency,  in  which  the  conductor,  by  implication 
of  law,  had  authority,  and  was  in  duty  bound,  to 
employ  any  suitable  person  at  hand,  to  save  a  val- 
uable part  of  the  train  in  his  charge  from  im- 
pending danger  or  destruction.  The  interest  of  the 
company  in  respect  of  the  detached  cars,  to  say 
nothing  of  other  trains  that  might  have  been  en- 
dangered, and  of  the  welfare  and  safety  of  the  pub- 
lic, imperatively  demanded  immediate  remedial  action 
on  the  part  of  the  conductor,  and  that  taken  by  him 
was  the  best  calculated  to  arrest  and  prevent  a 
hurtful   catastrophe. 

It  follows,  therefore,  that  John  Ginley  was  upon 
the  detached  cars  rightfully,  in  the  capacity  of  a 
brakeman,  and  not  wrongfully  as  a  trespasser,  and 
that  the  company  is  liable  in  damages  to  his  father 
for  the  injuries  inflicted  in  the  manner  stated,  in  so 
far  as  they  may  have  impaired  the  value  of  the 
son's   services  to   his   father. 

It  has  been  held  that  a  conductor  has  implied 
authority  to  employ  a  necessary  brakeman  in  the 
place  of  one  who  is  absent  from  his  train,  with  or 
without  cause  [Sloan  v.  Central  Imoa  Ry,  Co,^  62 
Iowa,  736),  or  as  a  substitute  for  one  who  is  sick 
{^Georgia    Pac.     Ry,     Co.     v.     Propst^     83    Ala.,     518, 
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and  same  case  85  Ala.,  203),  and  that  the  company 
is  liable  to  the  person  so  employed  for  injuries  re- 
ceived by  him  while  performing  its  service  under 
the  direction  of  the  conductor.  7J.  The  doctrine 
of  these  cases  was  recognized,  though  found  not 
applicable,  in  Church  v.  Chicago,  31,  db  St.  P,  Ry. 
Co.,    50    Minn.,    220,    221. 

It  has  also  been  held,  upon  the  same  ground — 
that  of  emergency — that  a  conductor  has  implied 
authority  to  employ  a  surgeon  to  attend  an  injured 
brakeman,  and  that  the  company  will  be  liable  for 
the  surgeon's  fees.  Terre  Ilaute  cJ&  IiidiaiiapolU 
R.  R.  Co.  V.  McMurray,  98  Ind.,  358;  Louisville, 
K    A.    i&    C.    Ry.    Co.    v.    Smith,  -121    Ind.,    353. 

The  decision  in  Railroad  v.  Mc Daniel,  12  Lea, 
386,  is  not  antagonistic  to  that  here  made,  for, 
while  there  was.  some  reason  for  extra  help  and 
expeditious  Jabor  in  that  case,  McDaniel,  the  person 
injured  and  suing  for  damages,  was  not  requeste<l 
by  the  conductor  or  any  other  authorized  person  to- 
render  service  as  in  an  emergency,  but  only  by 
the  company^s  stock  agent,  who,  like  McDaniel,  was. 
a   passenger   on   a   train    near    by. 

Let   the   judgment   be   affirmed. 


k 


DECEMBER  TERM,  1897.  479 


Bank  v.  Lumber  Co. 


Bank  v.  Lumber  Co. 

{Nashville,     March    5,    1898.) 

1.  Bills  and  Notes.     Indi/ufrsers  before  delivery, 

Indorsers  before  delivery  are,  in  legal  contemplation,  joint  mak^ 
ers  of  the  note,  and  are  treated,  not  as  indorsers,  bnt  as  makers. 
(Post,  pp.  480,  481.) 

Cases  cited  and  approved:  Morrison  Lumber  Co.  v.  Lookout 
Mountain  Hotel  Co.,  92  Tenn.,  9;  Bank  v.  Jefferson,  92  Tenn., 
537;  Assurance  Society  v.  Edmonds,  95  Tenn.,  53;  95  U.  8.,  93. 

2.  Married  Woman.     Binding  separate  estate. 

A  married  woman  effectually  charges  her  separate  estate  with 
the  payment  of  a  note,  to  which  she  is  not  otherwise  a  party, 
by  indorsing  upon  it,  before  its  delivery,  these  words,  to  wit: 
^^I  hereby  bind  my  separate  estate.^*  And  it  is  immaterial 
whether  she  be  a  principal  or  merely  a  surety  in  the  note. 
{Post,  pp.  482,  483.) 

Cases  cited  and  approved:  Warren  v.  Freeman,  85  Tenn.,  513; 
Eckerly  v.  McOhee,  85  Teun.,  661;  Webster  v.  Helm,  93  Tenn., 
322;  Jordan  v.  Everett,  93  Tenn.,  390;  Banku  James,  95  Tenn.,  8. 
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Appeal    from  Chancery  Court   of   Daviclson  County. 
H.  H.   Cook,  Ch. 

Stokes   &   Stokes   for    Bank. 

James    S.    Pilcher    and     Marshall    Morgan    for 
Lumber    Company. 
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Caldwell,  J.  The  bill  in  this  cause  was  filed 
to   enforce   the   collection   of   the   following^   note: 

*^|i600  Nashville,  Tenn.,  May  13,   1S95. 

*<  Sixty   days   after  date  we  promise   to   pay    to  the 

order   of    Rice   Brothers   five   hundred   dollars,    at   any 

bank   in   Providence,   Rhode   Island,   value   received. 

''[Signed.]  Cumberland   Lumber   Co., 

''Geo.   Benedict,   Pre^'f. 
"By   O.  EwiNG,   7r." 

And   indorsed   on   the   back: 

"Geo.  Benedict, 

"  O.    EwiNG, 

"A.  G.  EwiNG. 

"I   hereby    bind    my   separate   estate. 

"  H.    C.    EwiNG, 

"Rice  Bros."" 

The  suit  was  brought  by  the  indorsee  of  the 
payees  against  the  maker  and  indorsers.  The  Chan- 
•cellor  rendered  a  decree  for  the  amount  of  the  note, 
with  interest,  against  all  of  the  defendants,  except 
Mrs.  H.  C.  Ewing,  a  married  woman.  He  adjudged 
her  separate  estate  liable,  and  directed  its  sale,  un- 
less the  decree  should  be  paid  within  thirty  days. 
The  Court  of.  Chancery  Appeals  affirmed  the  action 
of  the  Chancellor  in  all  respects.  The  cause  is  be- 
fore this   Court   on   appeal   and   assignment   of   errors. 

It  is  apparent  from  an  inspection  of  the  note  and 
indorsements,  as  well  as  from  the  findings  of  fact 
by   the   Court    of    Chancery   Appeals,    that   Geo.   Ben- 
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edict,  O.  Ewing,  A.  G.  Ewing,  and  H.  C.  Ewing  in- 
dorsed the  note  before  its  delivery  to  the  payees, 
Rice  Bros.,  who  subsequently  indorsed  it  to  the 
complainant.  This  being  so,  the  prior  indorsers  are 
to  be  treated,  in  this  litigation,  as  makers  jointly 
with  the  Cumberland  Lumber  Co.,  and  therefore 
liable  for  the  payment  of  the  note  without  proof  of 
demand  and  notice.  Mo7Tm>?i  Lumber  Co,  v.  Lookout 
Mountain  Hotel  Co.j  92  Tenn.,  9;  Bank  of  Jamaica 
V.  Jeffermn^  92  Tenn.,  537;  Ai^Hurance  Society  v.  Ed- 
mondsy  95  Tenn.,  53;  Good  v.  Martin,  95  U.  S.,  93. 
The  last  observation  answers  the  first  objection  of 
appellants,  which  is  based  on  a  contrary  view  of  the 
law  applicable  to  this  case,  and  it  also  renders  im- 
material the  several  objections  urged  against  the 
sufficiency  of  the  demand  and  notice  alleged  by  the 
complainant   to   have   been    made   and   given. 

It  can  make  no  difference,  in  legal  contemplation, 
that  the  note  in  suit  was  executed  in  renewal  of  a 
prior  one  to  the  same  payees,  and  that  upon  a  set- 
tlement of  accounts  between  them  the  payees  would 
have  been  indebted  to  the  Cumberland  Lumber  Com- 
pany  in  an  amount  sufficient  to  satisfy  the  prior  note. 
A  note  execut-ed  for  such  a  purpose  and  under  such 
circumstances  stands  on  the  same  footinsr,  at  least  so 
far  as  the  irregular  indorsers  are  concerned,  as  an 
original  note  in  like  form  and  tenor.  In  either  case 
the  presumption  is  that  such  indorsers  put  their 
names  on  the  pai)er  to  induce  its  acceptance  by 
the    payees;   and,    hence,  they   are   deemed   in   law   co- 
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makers  as  tb  the  payees  and  subsequent  bona  fide 
holders. 

Finally,  it  is  objected  that  the  separate  estate  of 
Mrs.  H.  C  Ewing  was  adjudged  liable  for  the  pay- 
ment of  this  note,  the  contention  of  her  counsel  be- 
ing that  her  act  in  the  matter  was  not  sufficient  to 
impose   a   charge   upon   that   estate. 

It  is  well  settled  in  this  State  that  a  married 
woman  owning  a  separate  estate,  with  unlimited  power 
of  disposition,  as  does  Mrs.  Ewing,  may  charge  it 
in  equity  with  her  debts  and  liabilities  by  an  express 
stipulation,  in  parol  or  writing,  made  for  that  par- 
pose.  Warren  v.  Freeman^  86  Tenn.,  513;  Eckerly 
V.  McGhee,  lb,,  661;  Waster  v.  Helm,  93  Tenn., 
322;  Jordan  v.  Everett,  lb.,  390;  Bank  v.  Janies, 
95    Tenn.,    8. 

There  is  no  technical  or  prescribed  form  for  the 
stipulation.  It  is  only  required  that  the  purpose  to 
charge  be  explicitly  and  unmistakably  expressed  in 
some  suitable  language,  formal  or  otherwise.  Nor 
is  it  essential  to  the  validity  of  the  stipulation  that 
it  be  made  for  her  personal  benefit,  or  for  an  obli- 
gation in  which  she  is  principal.  Her  relation  to  the 
debt,  whether  that  of  primary  or  secondary  obligor, 
is  of  no  consequence  so  far  as  the  efficacy  of  the 
intended  charge  upon  her  separate  estate  is  concerned. 
Having  unlimited  power  of  alienation,  which  of  neces- 
sity includes  unlimited  power  to  charge,  she  may 
make   the   charge   for   a   debt   on  which    she   is    surety 
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only  as  well  as  for  one  in  which  she  is  principal. 
Webster   v.    Helm,    93   Tenn.,    326,    327. 

It  would  be  immaterial,  then,  on  this  branch  of 
the  case,  whether  Mrs.  Ewing  be  regarded  as  an 
indorser  merely,  as  she  contends  she  is,  or  as  a  co- 
maker as  we  have  held  her  to  be;  for  she  could 
as  well  have  made  the  note  a  charge  upon  her  sep- 
arate estate  in  the  one  instance  as  in  the  other. 
The  language  of  her  stipulation  is:  ''I  hereby  bind 
ray  separate  estate."  This  is  an  explicit  and  unam- 
biguous sentence,  when  found  on  the  back  of  the 
note,  and  signed  by  Mrs.  Ewing.  It  meant  but  one 
thing,  and  that  was  that  she  intended  thereby  to 
bind  her  separate  estate  for  the  payment  of  the  note 
— to   make  the   note   a   charge   upon   that   estate. 

The  decree  of  the  Court  of  Chancery  Appeals 
will  be  affirmed,  with  the  single  modification  that  the 
sale  of  Mrs.  Ewing' s  property  will  not  be  made 
until  after  those  against  whom  a  money  recovery 
was  obtained,  shall  have  had  ninety,  mstead  of 
thirty,    days   in   which   to   make   payment. 
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Roberts  v.  Winton. 

{Nashville.       March    5,   1898.) 

1.  Life  Insubance.     What  law  controls  disposition  of  proceeds  of 

policy. 

In  a  contest,  in  the  Courts  of  this  state,  between  the  creditors  of 
the  insured  and  the  beneficiaries  named  in  a  life  policy,  over 
the  proceeds  of  the  policy,  the  laws  of  Alabama  control,  where 
it  appears  that  the  insured  was,  at  the  date  of  the  policy,  and 
at  his  death,  a  resident  of  that  State,  although  the  company 
issuing  the  policy,  and  the  beneficiaries  therein  named,  weie 
nonresidents  of  that  State,  and  the  latter  residents  of  this 
State.     {Post,  pp.  485-491.)  ^ 

2.  Same.     Proceeds  of  policy  not  svhject  to  insured's  debts,  when. 

The  creditors  of  the  insured  cannot  recover  of  the  beneficiaries 
named  in  a  life  policy  the  proceeds  of  the  policy  collected  by 
them,  .where  it  appears  that  nothing  of  any  value  to  his  cred- 
itors had  been  paid  upon  the  policy.     (Post,  pp.  491-493.)    ^^ 


FROM     COFFEE. 


Appeal    from    Chancery    Court    of    Coflfee    County. 
W.  S.   Bearden,  Ch. 

T.  C.   LiND,  Geo.  S.   Ramsey,   Henry   K.  White, 
and  James   Mitchell    for   Roberts. 

F.  M.  Smith   and   B.  P.   Bashaw   for   Winton. 
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Wilkes,  J.  In  December,  1896,  Geo.  T.  Winton, 
then  a  resident  of  Birmingham,  Ala.,  took  out  a 
policy  of  insurance  upon  his  life,  payable  to  his 
father  and  mother,  who  lived  in  Coffee  County, 
Tenn.      The   policy   was   for    $6,000,    and  was    issued 

k 

by  the  Mutual  Benefit  Life  Insurance  Company,  of 
Newark,  N.  J.  For  the  first  installment  premium 
upon  the  policy  the  assured  gave  his  check  for 
$28.76  to  the  agent  of  the  company,  and  the  agent 
advanced  the  amount  of  the  check  to  the  company. 
When  presented  to  the  bank  this  check  was  not  paid, 
and  the  agent  retained  it  in  his  hands  until  after 
the  assured's  death,  on  the  fifteenth  of  January,  1896, 
and  the  settlement  by  the  insurance  company  with 
the  payees  of  the  policy.  It  was  then  paid  to  him 
by  Williaip  R.  Gunn,  a  brother  of  the  assured^s 
mother. 

After  the  assured's  death,  in  Alabama,  his  re- 
mains were  sent  to  his  father,  defendant  T.  J.  Win- 
ton, in  Tennessee,  for  burial,  and  at  the  same  time 
the  life  insurance  policy  was  delivered  to  him  by 
William  R.  Gunn.  He  returned  it  to  Gunn  to  take 
back  with  him  to  Birmingham,  where  Gunn  resided, 
in  order  that  it  might  be  collected  for  him.  Gunn 
administered  in  Alabama  upon  the  estate  of  the  in- 
sured, and  thereafter  returned  the  policy  to  the 
father,  in  Tennessee,  and  the  insurance  company 
compromised  and  settled  the  policy  with  the  father 
and  mother  by  the  payment  of  $2,600  to  them  in 
full   of   all    liability   thereunder.      T.    J.    Winton,    the 
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father,  paid  over,  of  this  amount,  $1,000  to  Gunn, 
partly  in  consideration  of  funeral  expenses  he  had 
advanced  and  incurred,  and  upon  his  promise  to  set- 
tle for  the  same  thereafter.  Gunn  paid  off  the 
check  for  the  first  premium,  which  was  held  by  the 
agent,  as  he  states,  as  a  worthless  claim  against  the 
insured,  the  payment  by  Gunn  being,  as  he  states, 
gratuitous. 

In  regard  to  the  form  of  the  policy,  it  is  only 
necessary  to  state  that  it  was  payable  to  T.  J.  and 
Sarah  F.  Winton,  father  and  mother  of  the  assured, 
Geo.  T.  Winton,  in  case  they,  or  either  of  them,  sur- 
vived him;  if  not,  then  to  his  estate,  and  it  was 
payable  at  the  office  of  the  company  in  Newark, 
N.   J. 

The  complainants  are  creditors  of  Geo.  T.  Winton, 
the  insured,  who  died  insolvent.  It  is  charged  that 
Gunn,  the  Alabama  administrator  upon  the  insured's 
estate  in  Alabama,  conspired  with  T.  J.  Winton,  the 
father,  to  remove  the  policy  to  Tennessee,  and  thus 
place  it,  as  an  asset  of  Geo.  T.  Winton's  estate,  be- 
yond the  jurisdiction  of  the  Courts  of  Alabama,  and 
in  the  hands  of  the  defendant  in  Tennessee,  and  that 
they,  as  creditors,  have  a  right  to  follow  the  pro- 
ceeds of  the  policy,  and  collect  and  appropriate  them 
to  their  debts.  The  bill  is  filed  as  a  general  cred- 
itors'   bill. 

An  amended  bill  was  filed,  alle^ng  that  there 
was  no  administrator  in  Tennessee  upon  the  insured's 
estate,   and   repeating    that    the    administrator   in   Ala- 
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bama  had  colluded  with  the  defendants  in  Tepnessee 
to  remove  the  funds  from  Alabama  and  beyond  the 
jurisdiction  of  its  Courts,  and  it  was  asked  that  an 
administrator  ad  litern  be  appointed  if  necessary. 
The  bill  as  thus  amended  was  demurred  to.  It  was 
then  amended  the  second  time  by  showing  that  Jno. 
E.  Patton  bad  been  appointed  administrator  in  Ten- 
nessee,  and  making  him  a  party,  and  the  demurrer 
was    then    overruled. 

Defendant,  Winton,  answered,  denying  the  equities 
of  the  bill,  insisting  that  the  contract  of  insurance 
should  not  be  construed  by  the  laws  of  Alabama, 
but  by  the  laws  of  Tennessee  or  New  Jersey,  and 
denying  that  he  was  guilty  of  any  fraud  in  obtain- 
ing the  proceeds  of  the  policy.  The  Chancellor  was 
of  opinion  that  the  answer  denied  the  equities  of  the 
bill,  and  that  it  was  not  sustained  by  the  proof, 
and  dismissed  the  bill.  On  appeal,  the  Court  of 
Chancery  Appeals  reversed  this  decree,  sustained  the 
bill,  granted  the  relief  prayed,  and  defendants  have 
appealed   to   this   Court,   and   assigned   errors. 

It  is  insisted  the  Court  of  Chancery  Appeals  erred 
in  holding  that  the  contract  must  be  construed  by 
the  laws  of  Alabama,  and  not  by  the  laws  of  New 
Jersey  or  Tennessee.  It  is  further  insisted  that  there 
was  no  assignment  of  the  policy  of  insurance  or 
other  assets  of  the  insured's  estate  involved,  but  that 
the  policy  was  made  payable,  in  the  first  instance,  to 
the  defendants;  that  there  was  no  relation  existing 
between    the    insured's    creditors    and    the    defendant 
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beneficiaries  that  would  warrant  any  recovery  by  them 
against  defendants;  that  defendant  having  received 
the  money  in  good  faith,  believing  that  he  was  en- 
titled to  it,  his  only  liability,  if  wrongfully  received, 
was  to  Gunn,  who  paid  it  to  him,  and  the  creditors' 
remedies  were  against  Gunn,  and  not  against  them; 
that,  as  a  matter  of  fact,  the  insured  never  paid 
any  premium  or  consideration  for  the  policy,  and 
his  creditors  could  not,  therefore,  have  any  interest 
in  it  or  its  proceeds;  and,  finally,  that  if  the  cred- 
itors could  recover  anything,  it  could  only  be  the 
amount  paid  out  by  the  insured,  and  not  the  insur- 
ance  purchased   by   such   payment. 

The  first  question  presented  and  •  necessary  to  be 
considered,  is  whether  this  contract  of  insurance  is 
to  be  construed  and  governed  by  the  laws  of  Ala- 
bama, New  Jersey,  or  Tennessee,  eo  far  as  the 
rights  of  the  creditors  of  the  insured,  and  the  ben- 
eficiaries under  the  policy,  are  concerned.  .  The  Court 
of  Chancery  Appeals  was  of  opinion  the  laws  of 
Alabama,  and  not  those  of  New  Jersey  or  Tennessee, 
must  control,  and  in  this  we  are  of  opinion  that 
Court  is  correct.  Alabama  was  both  the  place  where 
the  contract  was  entered  into  and  where  the  insured 
resided  at  the  time  it  was  made.  The  general  rule 
is  that  the  lex  domicilii^  or  the  lex  loci  coiitrdctvs^ 
governs  and  determines  the  validity  of  contracts  re- 
lating to  personal  property.  3  Am.  &  Eng.  Enc. 
L.,  552,  p.  571,  and  notes,  citing  authorities.  Here 
the   fe»   domic illi  and    lex   loci   contractus   concur. 
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Several  provisions  of  the  Code  of  Alabama  are 
cited  as  determining  what  the  law  of  that  State  is 
in  regard  to  proceeds  of  policies  of  insurance,  and 
the  rights  of  widows  and  creditors,  but  they  refer 
to  cases  where  the  insurance  has  been  effected  by 
the  wife  upon  the  life  of  the  husband,  and  not  to 
cases  like  the  present,  where  the  insured  has  placed 
a  policy  on  his  own  life  in  favor  of  his  father  and 
mother. 

We  are  also  referred  to  the  case  of  Fearn  v. 
Ward^  65  Ala.,  33.  In  that  case,  Fearn  had  in- 
surance payable  to  his  infant  daughter,  Kate  Coles 
Fearn,  and,  after  his  death,  the  proceeds  of  -the 
policy  were  paid  over  for  the  infant  daughter,  and 
invested  for  her  by  her  guardian.  It  appears  that 
the  policy  was  for  $10,000,  and  that  the  insured 
had  paid  something  less  than  f500  upon  it  in  the 
way  of  premiums.  It  was  held  that,  under  the  pro- 
visions of  §  2333  of  the  Code  of  Alabama  of  1876, 
the  exemption  therein  provided  was  designed  for  the 
benefit  of  the  wife  and  children,  and  inasmuch  as 
the  policy  was  payable  to  and  for  the  benefit  of  only 
one  of  several  children,  it  was ,  not  protected  by  the 
statutes,  and  that  the  statute  could  not  operate  as 
to  contracts  *  made  before  it&  passage,  and  that  the 
conveyance  of  the  insurance  was  voluntary  and  fraud- 
ulent as  to  existing  creditors,  whether  their  liability 
was  fixed  or .  contingent.  It  appears  that  the  policy 
was  originally  taken  out  payable  to  the  wife  and 
children,    but   subsequently   that    policy    was    canceled, 
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and  another  issued  to  the  infant  as  before  stated. 
It  is  presumed  this  is  what  the  Court  referred  to 
as  a  conveyance  of  the  insurance,  as  no  transfer  or 
assignment   of   it   appears. 

The  demurrer  of  the  bill  having  been  overruled 
and  cause  remanded,  it  was  tried  and  again  ap- 
pealed to  the  Supreme  Court,  where  it  is  reported 
in  80  Ala.  Reps.,  556.  The  Court  thereupon  re- 
affirmed its  former  holding,  that  the  policy  being 
payable  to  one  only  of  several  children,  w^as  not 
protected  by  the  exemption  in  the  statutes.  It  was 
further  held  that  the  investment  of  premiums  by  the 
insured  in  this  policy  was,  in  effect,  a  gift  by  the 
father  to  the  child,  which  would  be  voiil  as  to  ex- 
isting creditors  of  the  father,  and  that  such  creditors 
were  entitled  to  have  their  debts  satisfied  out  of  the 
proceeds,  and  were  not  confined  merely  to  the  pre- 
miums paid;  that  the  proceeds  of  the  policy  consti- 
tuted the  property  purchased,  and  was  the  subject 
matter  of  the  investment;  that  the  father  being  in 
debt,  the  premiums  paid  must  be  treated  as  a  vol- 
untary investment,  and  hence  fraudulent  in  law  as 
to   existing   creditors. 

The  Court  of  Chancery  Appeals  construe  this 
holding  to  be,  in  effect,  that  the  taking  out  of  a 
policy  of  life  insurance,  upon  the  life  of  any  person 
not  protected  strictly  by  the  exemption  of  the  stat- 
ute, must  be  treated  hs  an  investment  of  the  in- 
sured's money,  and  would  inure  to  the  benefit  of 
his   estate,    which   a   creditor,    upon    the   death   of   the 
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insared,  may  follow  into  the  hands  of  the  beneficiary 
named  in  the  policy,  who  has  received  the  same 
from   the  insurance   company. 

Applying  the  rule  to  the  facts  of  this  case,  the 
Court  of  Chancery  Appeals  was  of  opinion  that  the 
creditors  of  the  insured  have  the  right  to  follow  up 
and  reclaim  the  $2,500  paid  over  to  T.  J.  Winton, 
the  beneficiary  named  in  the  policy,  and  to  have  it 
administered  as  a  part  of  the  estate  of  insured  de- 
ceased, but  that  inasmuch  as  the  said  T.  J.  Winton 
had  received  the  proceeds  in  good  faith,  and  had 
paid  part  of  it  on  just  debts  of  the  estate,  to  that 
extent  he  should  have  credit.  A  decree  was  there- 
fore entered  for  the  sum  of  $2,500,  but  the  cause 
was  remanded  to  the  Court  below,  and  execution 
in  the  meantime  was  suspended  in  order  that  an 
account  might  be  taken  of  the  debts  thus  paid,  and 
for  which  the  defendant  is  entitled  to  credit,  and  the 
balance  is  directed  to  be  paid  into  the  Chancery 
Courf  of  Coffee  County,  to  be  there  administei*ed 
as  assets  of  the  estate  of  G.  T.  Winton,  deceased, 
as  an  insolvent  estate,  and  the  costs  were  adjudged 
against  the   defendants,    so  far   as   accrued. 

Conceding  that  the  Court  of  Chancery  Appeals  is 
correct  in  their  construction  of  the  law  applicable  to 
the  case,  there  is  a  feature  of  it,  as  developed  in 
the  record,  which  is  necessarily  fatal  to  the  claim 
of  complainants.  They  can  only  recover  upon  the 
theory  that  the  insured  diverted  into  life  insurance 
investment,   funds   which   his  creditors  had   a   right  to 
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subject  to  their  debts.  It  is  only  upon  the  theory 
that  the  insured  had  such  a  fund  or  asset  liable  to 
his  creditors,  and  which  he  removed  from  their  grasp 
by  investing  it  in  insurance,  that  they  can  recover. 
To  illustrate:  Suppose  the  insured  had  invested  in 
insurance  property  which,  by  the  laws  of  Alabama, 
was  exempt  from  seizure  for  his  debts,  it  cannot  be 
that  because  such  funds  were  thus  invested,  never- 
theless a  creditor  could  follow  the  fund  into  the  in- 
vestment and  seize  it,  though  it  was  made  in  the 
name  and  for  the  benefit  of  another.  At  most  it 
could  be  only  a  gift  by  the  son  to  the  father,  of 
funds  or  property  exempt  from  the  seizure  by  cred- 
itors of  th^  son,  or  the  proceeds  of  such  funds  so 
invested. 

But  the  present  case  is  even  stronger,  inasmuch 
as  the  deceased  did  not  invest  a  dollar  of  his  funds 
or  any  of  his  property  in  this  insurance  of  any  kind 
whatever.  On  the  contrary,  he  gave  his  individual 
check  to  the  agent,  which  proved  entirely  worthless, 
as  he  had  no  funds  in  bank  to  meet  it.  In  other 
words,  he  purchased  this  insurance  with  his  individ- 
ual credit — a  promise  to  pay.  But  his  credit  and 
promise  to  pay  was  not  an  asset  which  a  creditor 
could  seize  any  more  than  would  have  been  his  per- 
sonal labor.  Having  put  nothing  into  this  insurance 
upon  which  his  creditors  could  have  had  any  claim 
when  it  was  put  in,  or  rather  when  the  policy  was 
issued,  though  nothing  had  been  put  in  or  paid, 
there   is   nothing  which    the  creditor  could   follow   up. 
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In  this  view  of  the  case  there  is  no  possible 
ground  upon  which  the  complainants  can  recover  as 
creditors,  or  have  any  right  to  follow  up  this  policy, 
or  its  proceeds,  but  such  proceeds  passed  to  the 
beneficiaries  under  the  terms  of  the  policy.  It  is 
not  necessary  to  pass  upon  other  questions  involved, 
as  this  must  be  controlling. 

The  decree  of  the  Court  of  Chancery  Appeals  is 
reversed,  and  the  complainants^  bill  dismissed  at 
their   cost. 
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''«     §491 

(Nashville.      March    12,    1898.) 

Common  Carrier.    Statute  requiring  8eparate  accommodations  for  the 
races^  valid, 

A  state  statute  providing*  for  separate  but  equal  accommodations 
on  railroads  for  the  white  and  colored  races,  both  as  to  passen- 
gers traveling  interstate  and  intrastate,  is  a  reasonable  and 
valid  police  regulation,  and  not  an  objectionable  regulation 
of  interstate  commerce. 

Cases  cited:  96  U.  S.,  485;  163  U.  S.,  299,  537;  165  U.  S.,  628;  166 
U.  S.,  427;   133   U.  S.,  587. 


FROM     DAVIDSON. 
I 


Appeal   in    error    from  the  Criminal   Court   of   Da- 
vidson  County.      J.  M.   Anderson,  J. 

Smith   &   Maddin   for   Smith. 

Attorney-general   Pickle  for   State.  ^ 

Snodgrass,  C.  J.  The  plaintiff  in  error  was  in- 
dicted and  convicted  under  the  Act  of  1891,  Ch.  52, 
for  unlawfully  failing,  neglecting,  and  refusing  to 
assign  certain  negroes  to  the  car  and  compartment 
of    car    used    on    the  Louisville  &  Nashville  Railroad 

*Ai  to  the  rights  of  colored  passengers,  the  aathorities  are  collected  in  a  note  to 
Ex  parte  Plessy  (La.).  18  L.  R.  A.,6S9.— Rkportbb. 
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for  colored  passengers,  and  for  permitting  them  to 
ride  in  the  car  and  compartment  thereof  assigned  to 
white  passengers.  He  appealed,  and  contests  here 
the  correctness  of  the  judgment,  upon  the  ground 
that  the  Act  referred  to  is  invalid,  as  a  regulation  of 
interstate  commerce,  and  in  violation  of  the  Constitu- 
tion of  the  United  States  on  that  subject.  Article  1, 
Section  8,  of  which  vests  in  Congress  the  power  to 
regulate  commerce  with  foreign  nations,  and  among 
the   States,   and   with   the   Indian   tribes. 

It  is  insisted,  and  authorities  cited  to  the 
effect,  that  the  States  have  no  power  to  regulate 
interstate  commerce,  and  that  the  transportation  of 
passengers  from  points  without  to  points  within  the 
State,  or  outside,  is  such  commerce,  and  beyond  the 
power   of   State   regulation. 

It  is  admitted  that  the  Act,  so  far  as  it  operates 
to  regulate  commerce  within  the  State,  is  valid,  but 
it  is  urged  that  it  is  invalid  as  applied  to  the  case 
of  those  passengers  taken  into  the  car  without  the 
State  to  be  brought  within  or  transported  through  it, 
as  was  the  case  in  this  instance,  and  it  is  urged 
that  the  question  is  so  decided  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  Hull  v.  DeCulr^ 
95    U.    S.,    485. 

If  the  contention  of  plaintiff  in  error  as  to  the 
effect  of  this  decision  was  correct,  we  would  hold 
that  decision  conclusive  and  reverse  the  judgment, 
for  we  not  only  recognize  the  right  of  that  Court 
to   determine   that   question,   but  we   regard  its  adjudi- 
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cations  as  always  correct  within  its  province,  until 
reversed  or  changed  by  itself,  and  accord  to  them 
that  unhesitating  respect  which  is  due  the  Supreme 
Court  of  the  United  States  as  our  own  highest  Court 
for  the  settlement,  and  rightful  settlement,  of  all 
questions  which  our  Federal  Constitution  and  laws 
submit  to  its  judgment.  If  there  be  any  Courts  of 
the  States  which  question  or  attempt  to  avoid  its  decis- 
ions, either  as  unauthorized  or  unjust  because  not  in 
harmony  with  any  judicial  or  political  theory  of  their 
own,  this  Court  is  not  one  of  them.  We  bow  to  its 
decisions  not  only  as  right,  but  as  just  and  proper 
expositions  of  the  constitutional  or  legal  questions  it 
decides,  treating  it  not  as  a  foreign  tribunal  because 
national  in  contradistinction  to  State,  but  as  our  own, 
and  entitled  to  as  much  consideration  as  if  it  were 
organized  to  determine  such  questions  alone  for  this 
State,  and  more,  because  it  is  the  supreme  power 
which  we  have  created  for  the  ultimate  settlement  of 
all  such  controversies  in  all  the  States  of  our  com- 
mon government.  But  we  are  of  the  opinion  that 
the  question  here  involved  was  not  decided  in  the 
case  referred  to,  and,  upon  the  aspect  here  presented, 
was   not   even   considered. 

The  question  there  was  this :  Under  the  Consti- 
tution of  Louisiana  all  persons  were  given  equal 
rights  and  privileges  upon  any  conveyance  of  a  pub- 
lic character,  and  the  Legislature  of  that  State 
provided,  substantially,  that  all  persons  should 
be   carried   together    in    public    conveyances.       A   car- 
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rier   engaged   in    interstate    commerce,    und<pr   a   regu- 
lation  adopted    for   that    purpose    by    itself,    provided 
separate   accommodations    for    white    and  colored    pas- 
sengers  through   that   State    and    others   adjacent.       A 
colored    passenger     applied     for     transportation     from 
New   Orleans    to    Hermitage,    both    points    within    the 
State  of  Louisiana,  and  being  refused  accommodations, 
on   account   of    her    color,    in   the    cabin   specially   set 
apart   for   white   persons,    brought   suit   in   the   Eighth 
District  Court   for  the   Parish   of    New   Orleans,    under 
the   Louisiana  Act,   to    recover  damages    for    her   men- 
tal   and    physical    sufferings.       She    obtained    a    judg- 
ment   for   $1,000.       Defendant    appealed     to    the    Su- 
preme   Court    of    the    State,    and    the    judgment   was 
aflBrmed.       The    case    was     carried     to     the     Supreme 
Court    of    the    United    States,    under    Section    709    of 
the   Revised    Statutes.     That    Court   held   that   the   law 
as   construed    by   the    State    Court    (which   construction 
was   conclusive   upon    Supreme    Court    of    the    United 
States)   gave    to    all    persons    traveling    in    Louisiana 
upon    public    conveyances,    though    engaged    in    inter- 
state   commerce,    equal     rights    and    privileges    in    all 
parts    of    the   conveyance,    without   distinction   or    dist 
crimination    on    account    of    race    or    color,    and   deal- 
with   it,    upon  that  aspect   alone,   as   an   effort   to   reg- 
ulate  interstate   commerce    bv   the    State,    and    not   as 
a   police   measure,    which    it    was    not,    and    in   which 
aspect,    therefore,    was    not    considered.       It   was   held 
to   be   a    regulation    of    interstate    commerce,    and   to 
be    void,    because    such    power    was    vested    alone    in 

16  P— 33 
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Congress  to  be  exercised,  and  whether  it  had  done 
so   or  not,   the  State  could  not  do  it  by  such  a   law. 

The  Court  said  in  that  case:  '*  There  can  be  no 
doubt  but  that  exclusive  power  has  beeii  conferred 
upon  Congress  in  respect  to  the  regulation  of  com- 
merce among  the  several  states.  The  difficulty  has 
never  been  as  to  the  existence  of  this  power,  but 
as  to  what  is  to  be  deemed  an  encroachment  upon 
it,  for,  as  has  often  been  said,  legislation  may,  in 
a  great  variety  of  ways,  affect  commerce  and  per- 
sons engaged  in  it  without  constituting  a  regulation 
of  it,  within  the  meaning  of  the  Constitution.' 
Sherlock  v.  All i fig,  93  U.  S.,  103;  State  Tax  on 
Railroad   Gross   Receipts,    15    Wall.,    284. 

'*Thu8,  in  Mimn  v.  Illinois,  it  was  decided  that 
the  State  might  regulate  the  charges  of  public  ware- 
houses, and  in  Railroad  Co.  v.  Iowa,  4  Otto,  155, 
of  railroads  situate  entirely  within  the  State,  even 
though  those  engaged  in  commerce  among  the  States 
might  sometimes  use  the  warehouse  and  the  railroads 
in  the  prosecution  of  their  business.  So,  too,  it  has 
been  held  that  States  may  authorize  the  construction 
of  dams  and  bridges  across  navigable  streams,  situate 
entirely  within  their  respective  jurisdictions.  Wihon 
V.  Blackbird  Or,  M.  Co.,  2  Pet.,  245;  Pound  v. 
Turk,  5  Otto,  459;  Oilman  v.  Phil-adelphia,  3 
Wall.,  713.  The  same  is  true  of  turnpikes  and  fer- 
ries. By  such  statutes  the  State  regulates,  as  a 
matter  of  domestic  concern,  the  instruments  of  com- 
merce   situated    wholly    within    their    own   jurisdiction, 
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over  which  they  have  exclusive  governmental  control, 
except  where  employed  in  interstate  commerce.  As 
they  can  only  be  used  in  the  State,  their  regulation 
for  all  purposes  may  properly  be  assumed  by  the 
State,  until  Congress  acts  in  reference  to  their  for- 
eign or  interstate  relations.  When  Congress  does  act, 
the  State  laws  are  superseded  only  to  the  extent 
that  they  affect  commerce  outside  the  State  as  it 
comes  within  the  State.  It  has  also  been  held  that 
health  and  inspection  laws  may  be  passed  by  the 
States  {Gibhojis  v.  Ogdeii^  9  Wheat.,  1),  and  that 
Congress  may  permit  the  States  to  regulate  pilots 
and  pilotage,  until  it  shall  itself  legislate  upon  the 
subjects  Cooley  v.  Board  of  Wardens^  12  How.,  299. 
The  line  which  separates  the  power  of  the  States 
from  this  exclusive  power  of  Congress,  is  not  always 
di&tinctly  marked,  and  oftentimes  it  is  not  easy  to 
determine  on  which  side  a  particular  case  belongs. 
Judges  not  unfrequently  differ  in  their  reasons  for 
a  decision  in  which  they  concur.  Under  such  •  cir- 
cumstances it  would  be  a  useless  task  to  undertake 
to  fix  an  arbitrary  rule  by  which  the  line  must,  in 
all  cases,  be  located.  It  is  far  better  to  leave  a 
matter  of  such  delicacy  to  be  settled  in  each  case 
upon  a  view  of  the  particular  rights  involved." 
Nothing  better  illustrates  the  last  suggestion  of  the 
learned  Judge  than  his  own  view,  as  enforced  by 
citations   in   the   particular   case. 

The   proposition    suggested    was  the    power    of    the 
State    to    regulate    internal    commerce,   and   upon    this 
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he  indiscriminately  cited  cases  so  holding  along  with 
those  which  did  hold  a  wider  power  to  exist  in  the 
State,  when  it  belonged  to  that  class  known  as  the 
police  power,  which  he  was  not  considering.  The 
Louisiana  Constitution  and  Act  were  not  dependent 
upon  or  in  the  exercise  of  such  a  power.  A  require- 
ment that  all  persons  who  travel  shall  travel  together, 
is  not  in  any  sense  a  police  regulation.  It  is  easy 
to  perceive  how  it  might  conduce  to  the  comfort, 
health,  or  safety  of  persons  traveling  to  be  sepa- 
rated, but  no  reason  of  this  kind  can  be  found,  nor 
any  other  of  a  police  nature,  for  requiring  that  all 
should  be  crowded  or  mixed  together.  And,  pre- 
sumably,  therefore,  as  it  did  not  arise,  no  such  ques- 
tion was  made.  It  certainly  was  not  considered  or 
decided  in  that  case.  The  reference  to  authorities 
(some  of  which  do  relate  to  it)  was  only  on  a 
proposition  as  to  the  State's  right  to  legislate  upon 
domestic  matters,  but  the  reference  included  several 
which  showed  that  such  a  right,  if  exercised  under 
a  valid  law  in  respect  to  matters  included  in  the 
police  powers  of  the  States,  might  be  lawfully  exer- 
cised, if  so  directed,  although  it  seriously  aflFected 
interstate  commerce.  No  such  distinction  was  there 
made,  though  later  it  was  done,  and  with  -great  force, 
by   the   same   Court. 

As  already  said,  it  was  not  presented  as  a  police 
regulation.  It  was  not  such,  but  was  a  regulation, 
pure  and  simple,  of  interstate  commerce.  It  was 
not  an  Act  passed  in  the  exercise  of  a  police  power. 
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It  was  based  upon  no  such  power,  nor  did  it  pur- 
port to  be.  The  decision  that  it  was,  hence,  not  a 
valid  law,  was  a  matter  of  course.  But,  in  the 
same  opinion,  Judge  Waite,  to  enforce  the  idea  of 
the  impropriety  of  such  a  State  regulation,  read  an 
argument  supposed  to  be  applicable  to  any  regula- 
tion or  any  law  affecting  the  transportation  of  pas- 
sengers, showing  the  great  hardship  and  inconven- 
ience to  which  interstate  carriers  would  be  subjected 
upon  a  different  construction.  He  said:  ^'If  each 
State  was  at  liberty  to  regulate  the  conduct  of  car- 
riers while  within  its  jurisdiction,  the  confusion 
likely  to  follow  could  not  but  be  productive  of 
great  inconvenience  and  unnecessary  hardship.  Each 
State  could  provide  for  its  own  passengers  and  reg- 
ulate the  transportation  of  its  own  freight  regardless 
of  the  interests  of  others.  Nay  more,  it  could  pre- 
scribe rules  by  which  the  carrier  must  be  governed 
within  the  State  in  respect  to  passengers  and  prop- 
erty brought  from  without  On  one  side  of  the 
river  or  its  tributaries  he  might  be  required  to  ob- 
serve one  set  of  rules,  and  on  the  other,  another. 
Commerce  cannot  flourish  in  the  midst  of  such  em- 
barrassments. ' ' 

This  was  a  very  persuasive  view  on  the  mere 
question  of  confining  a  Staters  regulation  of  com- 
merce to  its  own  borders,  when  no  necessity  of 
health,  comfort  or  safety,  and  no  proper  police  reg- 
ulation was  involved.  It  is  urged  here,  and  has 
been   so    urged   in   all  such  cases  since,   but  the   argu- 
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ment  has  been  distinctly  rejected  by  the  Supreme 
Court  of  the  United  States  in  several  cases  where 
the  law  considered  was  one  enacted  under  the  police 
power,  and  was  (of  course)  a  reasonable  exercise  of 
that  power.  The  question  was  practically  a  new 
one  when  the  opinion  of  Judge  Waite  was  delivered, 
and  the  application  of  the  rule  as  to  the  power  of 
the  States  to  affect  interstate  commerce  by  legisla- 
tion in  the  formative  state,  and  in  much  confusion, 
as  he  himself  shows.  Since  that  time,  it  has  been 
much  considered  and  debated,  and  many  opinions 
have  been  delivered  which  mark  far  more  distinctly, 
and  far  more  accurately,  <^the  line  which  separates 
the  powers  of  the  States  from  this  exclusive  power 
of  Congress,"  which,  at  that  time,  the  learned  Judge 
observed  to  be  so  uncertainly  and  indistinctly  marked. 

The  cases  subsequent  to  this,  in  connection  with 
it,  and  those  preceding,  have  established  three  dis- 
tinct  propositions : 

First,  that  any  legislation  by  a  State,  whether  it 
be  or  not  in  the  exercise  of  the  police  power, 
though  it  incidentally  and  remotely  affect  interstate 
commerce,  without  constituting  a  regulation  of  it, 
may    be   valid. 

Second,  that  in  the  reasonable  exercise  of  the 
police  power,  a  state  may  impose  burdens  upon  in- 
terstate commerce,  which  *  occasion  both  inconvenience 
and  hardship  to  the  carrier,  provided  Congress  has 
not   directly   acted    upon   the   same   subject. 

Third,    that    laws    passed    under    the    police   power 


DECEMBER  TERM,  1897.  603 

Smith  17.  State. 

of  the  State,  for  the  reasonable  regulation  of  travel 
and  transportation,  are  not  regulations  of  intersCate 
commerce,  in  the  objectionable  sense,  under  the  Con- 
stitution. 

Specifically  they  have  also  settled,  fourth,  that 
laws  providing  for  the  separation  of  the  white  and 
colored  races  in  public  conveyances,  giving  each 
equal  privileges  of  travel  and  accommodation,  are 
reasonable,  and  are  valid  exercises  of  State  authority 
under  the  police  powers,  although  they  affect  and 
impose  burdens  upon  interstate  commerce.  Plessy  v. 
Fef'gvson^  163  U.  S.,  637;  Heimington  v.  Georgia^ 
163  U.  S.,  299;  N,  Y.  <&  H.  R.  R,  Co.  v.  Neio 
York,  166  U.  S.,  628;  Oladson  v.  Minnesota,  166 
U.  S.,  427;  Railway  Co.  v.  Mississippi,  133  U.  S., 
687. 

In  the  first  of  these  cases,  such  a  statute,  not 
applying  to  interstate  commerce,  was  upheld  as  a 
police  regulation  which  was  reasonable,  and  as  not 
obnoxious  to  the  Thirteenth  or  Fourteenth  Amend- 
ments to  the  Constitution  of  the  United  States. 
Judge  Harlan  dissented,  with  the  ability  and  vigor 
for  which  that  distinguished  Judge  is  noted,  and 
with  the  vehemence  and  want  of  strict  accuracy 
pardonable  because  general,  if  not  universal,  in  un- 
answered dissent,  in  which  he  supposed  instances  of 
unreasonable  exercise  of  that  power,  in  opposition  to 
the  argument  that  its  reasonable  exercise  was  justi- 
fied,   and   was    not   obnoxious    to   the   Federal   Consti- 
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tution,  which  proposition  alone  the  majority  opinion 
maintained. 

But  the  decision  in  the  second  case  commented 
upon  here,  Hennington  v.  Georgia^  was  delivered  by 
Judge  Harlan,  and  in  this,  with  great  clearness  and 
accuracy,  the  distinction  was  asserted  between  general 
legislation  to  regulate  commerce  and  special,  reason- 
able legislation,  under  the  police  power,  to  provide 
for  the  health,  safety,  well-being,  comfort,  and  morals 
of  the  public,  and  that  the  right  of  the  State  to 
exercise  this  power  existed,  and  that  if  such  legis- 
lation did  not  go  beyond  the  necessities  of  the  case 
it  was  valid,  at  least  until  Congress  interferes.  He 
enforces  this  view  with  much  strength  of  reasoning 
and  citation  of  authority,  and,  indeed,  reiterates  a 
view  which  may  go  beyond  this,  for  in  the  conclu- 
sion of  his  opinion  he  says:  ^^  Local  laws  of  the 
character  mentioned  have  their  source  in  the  powers 
which  the  States  reserved  and  never  surrendered  to 
Congress,  of  providing  for  the  public  health,  the 
public  morals,  or  the  public  safety,  and  are  not 
within  the  meaning  of  the  Constitution,  and  consid- 
ered, in  their  own  nature,  regulations  of  interstate 
commerce  simply  because  for  a  limited  time,  or  to 
a  limited  extent,  they  cover  the  field  occupied  by 
those   engaged   in   such   commerce." 

It  is  worthy  of  note  here  that  the  Judge  is  not 
limiting  the  field  of  State  legislation  to  questions  of 
health,  morals,  and  safety.  These  happen  merely  to 
be   those   subjects   of   police   legislation  which    he  enu- 
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merated  in  the  particalar  statement  quoted,  but  else- 
where he  had  spoken  of  those  relating  to  the  order, 
the  comfort,  and  the  well-being  of  the  public;  but 
neither  does  this  addition  make  the  list  complete. 
What  was  intended,  and  all  that  was  intended  to  be 
expressed,  was  that  those  subjects  included  in  the 
police  power  of  the  State  were  not  surrendered  to 
Congress  by  the  grant  of  any  other  powers,  not  ex- 
pressly including  any  one  or  more  of  them.  The 
body  of  the  opinion  is  devoted,  though,  to  maintain- 
ing the  proposition  suggested,  that  the  power  remains 
in  the  State  until  Congress  has  acted.  In  reference 
to  this,  he  says:  <^The  distinction  here  suggested  is 
not  new  in  our  jurisprudence.  It  has  been  often 
recognized  and  enforced  in  this  Court.  In  Gibbons 
V.  Ogden^  22  U.  S.,  this  Court  recognized  the  pos- 
session by  each  State  of  a  general  power  of  legisla- 
tion that  embraces  everything  within  the  territory 
not  surrendered  to  the  general  government,  all  which 
can  be  most  advantageously  exercised  by '  the  States 
themselves.  Inspection  laws,  although  having,  as  the 
Court  said  in  that  case,  a  remote  and  considerable 
influence  on  commerce,  are  yet  within  the  authority 
of  the  States  to  enact,  because  no  direct  general 
power  over  the  objects  of  such  laws  was  granted  to 
Congress.  So,  also,  quarantine  laws  of  every  descrip- 
tion, if  they  have  real  relation  to  the  objects  named 
in  them,  are  to  be  referred  to  the  power  which  the 
States  have  to  make  provision  for  the  health  and 
safety   of    their   people." 
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It  is  immaterial  upon  which  theory  it  be  treated 
as  rested,  whether  upon  that  that  the  power  never 
was  vested  in  Congress  to  so  regulate  interstate  com- 
merce as  to  destroy  the  power  of  State  police  reg- 
ulation, or  whether  upon  the  proposition  that  such 
power  vested  could  not  destroy  it  until  exercised, 
the  result  is  the  same,  for  it  is  not  pretended,  in 
the  case  under  consideration,  that  Congress,  if  it  has 
the  power,  has  yet  undertaken  to  legislate  on  the 
particular  subject,  or  to  forbid  the  exercise  by  the 
State   of   the   police   power   to   control   this   question. 

It  was  not  a  new  suggestion  that  the  power  granted 
to  regulate  commerce  was  not  unlimited,  or  was  not 
intended  to  give  Congress  such  power,  where  the 
regulation  attempted  was  contrary  to  the  proper  and 
reasonable  police  regulations  of  the  different  States. 
As  pointed  out  by  Judge  Clifford  in  his  concurring 
opinion  in  the  case  of  Hall  v.  DeCuir^  referring  to 
Chancellor  Kent's  analysis  of  the  view  of  the  Su- 
preme Court  of  the  United  States  in  the  case  of 
Oihbons  V.  Ogden^  there  were  three  limitations  or 
restrictions  on  the  power  conferred  upon  Congress 
to  regulate  interstate  commerce.  They  were  (1)  that 
the  power  did  not  extend  to  that  commerce  which 
is  completely  internal,  and  is  carried  on  between  the 
different  parts  of  the  same  State  not  extending  to 
or  affecting  other  States;  (2)  that  the  power  is  re- 
stricted to  that  commerce  which  concerns  more  States 
than  one,  the  completely  internal  commerce  of  the 
State    being    reserved    for    the   State    itself;    (3)    that 
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the  power  conferred  does  not  prohibit  the  States  from 
passing  inspection  laws,  or  quarantine  or  health  laws, 
or  laws  for  regulating  highways  and  ferries,  nor 
does  it  include  the  power  to  regulate  the  purely 
internal  commerce  of  a  State  or  to  act  directly  on 
its  system  of  police.  Citing  1  Kent's  Commentaries 
(12th    Ed.),   437. 

Later,  in  commenting  on  the  opinion  and  contrast- 
ing it  with  another  delivered  by  the  same  Judge 
(Chief  Justice  Marshall),  Judge  Clifford  says:  "Evi- 
dently he  had  no  occasion  to  refer  to  it  or  to  any 
of  its  doctrines,  as  he  properly  described  the  creek 
over  which  the  dam  was  erected  as  a  low,  sluggish 
water  of  little  or  no  importance,  and  treated  the 
erection  of  the  dam  as  one  adapted  to  reclaim  the 
adjacent  marshes  and  as  essential  to  the  preservation 
of  the  public  health,  and  sustained  the  constitution- 
ality of  the  law  authorizing  the  erection,  upon  the 
ground  that  it  was  within  the  reserved  police  powers 
of  the  State.''  But  we  need  not  pursue  this  sub- 
ject further,  for,  as  already  stated,  whether  these 
powers  remain  always  in  the  State,  as  not  granted, 
or  whether  they  remain  until  congressional  action,  is 
immaterial.  In  either  event  the  law  we  are  consid- 
ering is  valid  so  far  as  this  constitutional  objection 
goes.  It  remains  only  to  consider  whether  it  is  a 
proper  and  reasonable  exercise  of  the  police  power 
of  the  State,  for,  as  was  said  in  Plessy  v.  Fergvstm^ 
**  every  exercise  of  the  police  power  must  be  rea- 
sonable,  and  extend  only  to   such  laws  as  are  enacted 
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in  good  faith  for  the  promotion  of  the  public  good, 
and  not  for  the  annoyance  or  oppression  of  a  par- 
ticular  class. ' ' 

The   caption   and   body  of   the  Act   are   as  follows: 

*'AN  ACT  to  promote  the  comfort  of  passengers  on  railroad  trains 
by  requiring'  separate  accommodations  for  the  white  and  col- 
ored races. 

**  Section  1.  Be  it  enacted  hy  the  General  Assem- 
hly  of  the  State  of  Temiesseey  That  all  railroads  car- 
rying passengers  in  the  State  (other  than  street  rail- 
roads) shall  provide  equal,  but  separate,  accoramoda- 
tions  for  the  white  and  colored  races,  by  providing 
two  or  more  passenger  cars  for  each  passenger  train, 
or  by  dividing  the  passenger  cars  by  a  partition,  so 
as  to  secure  separate  accommodations;  Provided,  That 
any  person  may  be  permitted  to  take  a  nurse  in 
the  car  or  compartment  set  aside  for  such  persons; 
Provided,  That  this  Act  shall  not  apply  to  mixed 
and  freight  trains  which  only  carry  one  passenger 
or  combination  passenger  and  baggage  car;  Provided 
always,  That,  in  such  cases,  the  one  passenger  ^ar 
so  carried  shall  be  partitioned  into  apartments — one 
apartment    for    the   whites   and   one    for    the   colored. 

*'Sec.  2.  Be  It  further  enacted,  That  the  con- 
ductors of  such  passenger  trains  shall  have  power, 
and  are  hereby  required,  to  assign  to  the  car,  or 
compartments  of  the  car  (when  it  is  divided  by  a 
partition),  used  for  the  race  to  which  such  passen- 
gers belong;  and  should  any  passengers  refuse  to 
occupy   the   car   to   which    he   or   she    is    assigned    by 
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such  conductor,  said  conductor  shall  have  power  to 
refuse  to  carry  such  passenger  on  his  train,  and  for 
such  refusal  neither  he  nor  the  railroad  company 
shall  be  liable  for  any  damages  in  any  Court  of 
this   State. 

**Sec.  3.  Be  it  further  e^iaetedy  That  all  rail- 
road companies  that  shall  fail,  refuse,  or  neglect  to 
comply  with  the  requirements  of  Section  1  of  this 
Act,  shall  be  deemed  guilty  of  a  misdemeanor,  and, 
upon  conviction  in  a  Court  of  competent  jurisdiction, 
be  fined  not  less  than  one  hundred  nor  more  than 
five  hundred  dollars;  and  any  conductor  that  shall 
fail,  neglect,  or  refuse  to  carry  out  the  provisions 
of  this  Act,  Aall,  upon  conviction,  be  fined  not  less 
than  twenty-five  nor  more  than  fifty  dollars  for  each 
olBfense. 

'  *  Sec.  4.  Be  It  further  enacted^  That  this  Act 
take  effect  ninety  days  from  its  passage,  the  public 
welfare   requiring   it. ' ' 

It  will  be  seen  that  the  Act  provides  for  sepa- 
rate accommodations,  but  for  equal  accommodations. 
It  imposes  no  burden  on  either  race,  and  gives  to 
each  the  same  privileges.  Even  in  the  matter  of 
carrying  nurses  of  another  race,  it  gives  to  the  col- 
ored passenger  the  same  right  to  take  a  •  white  nurse 
into  the  car  for  colored  people  that  it  does  to  the 
white  passenger  to  take  a  colored  nurse  into  that 
provided  for  white  people.  It  is  entitled,  if  that 
were  material,  '*An  Act  to  promote  the  comfort  of 
passengers."      It    may    operate    for    this    purpose     or 
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to  promote  the  safety  of  one  or  both,  or  to  further 
the  eiids  of  good  order.  If  it  be  true,  as  is  some- 
times said,  that  race  prejudices  exist  here  that  make 
it  uncomfortable  or  unsafe  or  promotive  of  disorder 
to  mix  the  races  in  public  conveyances,  then  both 
safety  and  good  order  are  promoted  as  well  as  com- 
fort, in  their  separation.  The  State  is  to  judge  of 
the  necessity  for  such  a  regulation.  Whether  either 
or  both  should  be  uncomfortable,  unsafe,  or  liable 
to  the  injury  or  annoyance  of  disorder  by  such  in- 
termixture in  travel,  is  not  the  question.  The  ques- 
tion is  whether  it  in  fact  is  so,  or  whether  the  State 
Legislature  reasonably  deemed  it  so  and  provided 
against  the  consequences.  It  is  in  these  respects, 
therefore,  entirely   reasonable. 

No  good  reason  can  be  perceived  why  such  leg- 
islation is  objectionable,  or  why  it  might  not  even 
be  extended.  If  California,  or  any  of  the  States  of 
the  West,  should  take  a  like  view  as  to  intermix- 
ture of  their  Chinese  population  with  that  of  native 
or  white  people  in  public  conveynnces,  it  seems  clear 
that,  for  the  same  reasons,  they  might  enact  the 
same  laws,  and,  indeed,  yet  others  for  the  separa- 
tion of  other  races  who  might  be  hostile  or  preju- 
diced toward  each  other.  The  argument  that  it  im- 
poses unnecessary  burdens  on  the  carrier,  to  which 
so  much  weight  was  given  in  the  DeCuir  case,  is 
not  relevant,  if  it  be  a  police  regulation  of  a  rea- 
sonable and  proper  character.  The  same  argument 
was    made,    and    on    this    ground    repudiated,    in    the 
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cases    of   B.    Co.  v.  J\^.    Y.,  165    U.    S.,  p.   628,    and 
Hejinington    v.    Georgia,   163    U.   S.,   299. 

We  conclude,  therefore,  that  the  law  is  a  rea- 
sonable police  regulation,  and  applies  to  both  intra 
and  interstate  travel;  that  it  is  not  invalid  for  any 
reason,  or  obnoxious  to  the  Federal  Constitution; 
that  the  question  is  an  open  one,  under  the  decision 
of  the  Supreme  Court  of  the  United  States,  and  that 
tjiere  is  no  reversible  error  in  the  judgment  of  the 
Court   below.       It   is   therefore   affirmed. 
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Railroad  v.    Jones. 

{Na^/ivUle,      March    12,   1898.) 

1.  Judgment.     Againat  joint  torifeasoTH. 

A  plalntift',  who  recovers  in  an  action  against  joint  tortfeasors, 
is  entitled  to  have  his  full  damages  adjudged  in  one  sum  against 
all  of  the  defendants,  although  they  may  have  been  culpable 
in  different  degrees.     {Post,  pp.  514-520.) 

Cases  cited:  Knott  v.  Cunningham,  2  Sneed,  305;  Snyder  v.  Witt, 
99  Tenn.,  618. 

2.  Same.     Same.     Not  clianged  by  statutes. 

The  statutes  authorizing  several  verdicts  and  judgments  for  or 
against  one  or  more  plaintiffs,  or  for  or  against  one  or  more 
defendants,  so  as  to  conform  to  the  rights  of  the  parties,  have 
not  changed  the  rule  that  there  must  be  a  joint  judgment  for 
one  sum  in  an  action  against  several  joint  tortfeasors.  {Post, 
pp.  520-522.) 

Code  construed:  §§4700,  4701,  4702  (S.);  §§3686,  3687,  3688  (M.  & 
v.);  §§2972,  2973,  2974  (T.  &  S.). 

3.  New  Tkiat..     For  rvewly  discovered  evidence. 

An  application  for  a  new  trial,  on  account  of  newly  discovered 
evidence,  is  properly  refused  when  it  appears  that  such  evi- 
dence was  discovered  during  the  argument  of  the  case,  but 
was  not  brought  to  the  attention  of  the  Court  until  after  ver- 
dict.    {Post,  p.  522.) 


FROM     BEDFORD. 


Appeal    in   error   from    Circuit    Court    of    Bedford 
County.      Jno.    E.    Richardson,    Sp.    J. 
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Cooper  &  Cooper,  East  &  Fogg,  and  J.  D.  B. 
DeBow   for   Railroad. 

Myers  &  Parker  for  Telephone  Co. 

Pitts  &   Meeks   and   Ivie   &   Ivie   for  Jones. 

Beard,  J.  This  is  an  action  brought  by  the 
defendant  in  error  to  recover  against  the  Nashville, 
Chattanooga  &  St.  Louis  Railway  and  the  Cumber- 
land Telephone  &  Telegraph  Company  ^26,000  in 
damages,  for  the  alleged  wrongful  killing  of  her 
husband,    on    May    25,    1895. 

The  declaration  contains  two  counts.  The  first  was, 
that  the  husband  of  the  defendant  in  error  was,  at 
the  time  of  the  killing,  in  the  employ  of  the  rail- 
way company  as  baggage  master  and  brakeman  on 
its  train  running  between  Shelbyville  and  Wartrace; 
and  that  while,  pursuant  to  his  duty,  he  was  stand- 
ing on  the  train  as  it  came  into  Shelbyville  on  said 
date,  and  without  his  fault  or  negligence,  he  was 
struck  by  a  telephone  wire  which  had  been  thereto- 
fore, without  his  knowledge,  negligently  and  carelessly 
erected  across  and  over  the  railway  track  by  the 
telephone  company,  so  low  as  to  necessarily  endan- 
ger his  life  and  that  of  the  other  railway  employes, 
and  which  dangerous  wire  the  railway  company  had 
negligently  and  carelessly  suflFered  and  permitted  to 
be  so  erected  and  maintained,  and  was  thereby  thrown 
to  the  ground  and  run  over  by  the  train,  and 
crushed,     mangled,     and     fatally     injured,     and     from 
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which  injuries  he  suffered  great  physical  and  mental 
pain    and   anguish,    and,    after   a   few   hours,    died. 

The  second  count  alleges  the  same  facts,  and,  in 
addition,  as  against  the  telephone  company,  that  it 
negligently  employed  and  retained  in  its  service  as 
lineman  and  general  repairer  of  telephone  poles,  lines, 
wires,  and  appliances,  at  and  near  Shelbyville,  one 
Hazel  Finny,  colored,  by  whom  the  said  wire  that 
killed  the  plaintiff's  husband  was  so  negligently  and 
carelessly  erected,  who  was,  as  was  well  known  to 
the  telephone  company,  or  as  might  have  been  known 
by  the  exercise  of  ordinary  care  and  diligence,  habit- 
ually drunken,  negligent,  and  incompetent  for  the 
duties  assigned  him.  Defendants  pleaded,  separately, 
not    guilty. 

Upon  a  trial  before  Hon.  eTohn  E.  Richardson, 
Special  Judge,  and  a  jury,  in  August,  1897,  ver- 
dict and  judgment  for  the  plaintiff  were  rendered 
for  $15,000  against  both  defendants,  from  which, 
their  motion  for  new  trial  having  been  overruled, 
they  appealed  in  error  to  this  Court.  Many  assign- 
ments of  error  are  made  upon  the  action  of  the 
Court  below.  Onlv  two  of  these  will  be  noticed  in 
this  oi)inion.  The  remainder  are  dis{)ose(l  of  in  a  full 
written  memorandum,  dealing  with  them  i<ei'iatl)n^ 
which  is  filed  with  the  record.  The  trial  Judge, 
after  saying  to  the  jury  that  as  the  proof  warranted 
they  mijxht  return  a  verdict  a<rainst  one  or  l)()th  of 
the  defendants,  then  added:  ''If  you  find  that  both 
are    irniltv    of    the    wroncjs    alleged    airainst   them,    vou 
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will  return  your  verdict  against  both,  assessing  the 
damages  in  one  sum."  The  converse  of  this  was 
submitted  by  the  defendants  below,  in  the  form  of 
a  written  request,  which  is  as  follows,  viz.:  "If 
two  or  more  persons  be  jointly  sued  for  a  trespass, 
the  verdict  may  be  against  all  for  one  sum  as  dam- 
ages, or  it  may  l)e  against  each,  separately,  for  dis- 
tinct and  separate  sums."  The  giving  of  the  in- 
struction as  set  out  above,  and  the  refusal  to  grant 
this  special  request,  are  assigned  for  error.  That, 
in  this  State,  a  party  injured  by  the  act  of  joint 
tortfeasors,  may  bring  a  single  action  against  all  or 
separate  actions  against  each  is  well  settled.  Where 
he  brings  separate  actions  and  obtains  several  judg- 
ments a  satisfaction  of  one  is  a  satisfaction  of  all. 
ICnoft  V.  Cunning  Itam^  2  Sneed,  205;  Snyder  v. 
Witt,  15  Pick.,  618  (S.  C,  42  S.  W.  Rep.,  441). 
But  whether,  in  a  joint  action,  the  plaintiff  is 
entitled  to  a  joint  judgment  against  all  the  defend- 
ants found  guilty  of  the  tort  complained  of,  or 
whether  the  latter  can  insist  upon  separate  verdicts, 
apportioned  in  amounts  to  the  degree  of  their  offense, 
is  altogether  a  different  question,  and,  by  this  action 
of  the  trial  Court,  is  presented  in  this  record  for 
determination. 

The  general  rule,  established  by  an  unbroken  line 
of  authority,  is,  that  when  a  plaintiff  sues  all  joint 
tortfeasors,  or  any  number  less  than  all,  for  an  in- 
jury, he  is  entitled  to  a  verdict  for  full  compensation, 
against  all  the  defendants,  when  he  succeeds  in  convict- 
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ing  them  of  the  wrong,  without  regard  to  the  degree 
of  guilt  of  each  defendant.  So  far  as  he  is  concerned, 
each  joint  tortfeasor  is  bound  to  compensate  him  for 
the  full  injury  sustained,  whatever  may  be  the  grade 
of  the  offense  as  between  themselves.  As  in  the 
case  of  a  misdemeanor  committed  by  a  number  of 
persons,  all  are  principals,  so  all  persons  who  con- 
tribute to  the  plaintiff^ s  injury  are  liable  to  make 
good  his  whole  loss,  whatever  may  be  the  grades  of 
their  offense,  as  between  themselves.  In  the  case  of 
a  joint  wrong  the  question  is,  ''Are  the  defendants 
guilty  or  not  guilty,  and,  if  guilty,  what  will  com- 
pensate  the    plaintiff   for   his   injury?" 

Mr.  Addison,  in  his  work  on  Torts,  says:  **We 
have  already  seen  that  where  several  persons  com- 
mit a  trespass  in  pursuit  of  one  common  design, 
each  is  answerable  for  the  aggregate  damage  done 
by  all.  The  jury  cannot  regularly  assess  several 
damages  for  one  trespass,  with  which  the  defendants 
are  jointly  charged,  for,  though  in  fact  one  was 
more  malicious  and  did  greater  wrong  than  the 
other,  yet,  all  coming  to  do  an  unlawful  act,  the  act 
of  one  is  the  act  of  all  the  parties  present,  and  it 
is  a  rule  of  law  that  what  the  plaintiff  hath  laid 
joint  in  his  declaration  the  jury  cannot  sever.  When- 
ever, therefore,  two  or  more  persons  are  charged 
with  a  joint  trespass,  and  both  or  all  are  found 
guilty,  the  jury  cannot  afterwards  assess  several  dam- 
ages.     The     damages    must    be    assessed    against    all 
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jointly,  although  all  may  not  be  equally  culpable." 
2   Add.    on   Torts,    Sec.    1396. 

In  1  Jaggard  on  Torts,  p.  213,  the  author  says: 
**The  person  injured  by  joint  tortfeasors  may  sue 
and  recover  against  all,  any  number,  or  only  one  of 
them.  The  liability  is  joint  and  several.  The  law 
does  not  recognize  degrees  of  culpability  between 
wrongdoers,  and  will  not  apportion  compensatory  dam- 
ages between  them.  They  are  alike  guilty  and  alike 
responsible." 

The  texts  of  these  authors  are  sustained  by  an 
abundant  citation  of  cases  both  English  and  American. 
In  every  such  action,  whether  it  be  a  several  action 
against  each  tortfeasor,  or  an  action  against  all,  or 
any  number  less  than  all,  the  plaintiff  is  entitled 
from  each  alike  to  obtain  redress  to  the  full  extent 
of    his   injury. 

In  flume  v.  Oldao'e,  1'  Stark,  252,  the  action 
was  against  one  of  a  large  number  of  trespassers, 
and  I.K>rd  Ellenborough  told  the  jury  that  the  de- 
fendant  was  liable  for  the  whole  of  the  damage, 
whether   done   by   him    or    by    his   co-trespassers. 

In  Hill  V.  Goodohild,  5  Burrows,  2791,  which 
was  an  action  for  trespass  against  two,  with  a  ver- 
dict of  guilty  against  both,  but  with  different  amounts 
assessed  as  damages,  Lord  Mansfield  said:  ^'All  the 
defendants  may  be  guilty,  and  yet  the  degrees  of 
their  guilt  may  be  different,  but  ...  we  hold 
that,  as  the  trespass  is  jointly  charged  upon  both 
defendants,     and    the     verdict    has    found    them    both 
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guilty,  the  jury  cannot  afterwards  assess  sev^eral 
damages. ' ' 

In  JIaUey  v.  Woodruffs  9  Pick.  (Mass.),  555,  the 
action  was  trespass  against  two  defendants,  who  plead 
separately  the  general  issue.  The  jury  found  l)oth 
guilty,  and  assessed  different  amounts  against  each. 
The  trial  Judge  rendered  a  judgment  against  both 
for  the  largest  amount  so  found.  On  appeal  the 
Court  said:  *'We  think  the  judgment  was  correctly 
entered.  The  result  of  the  authorities,  which  are 
numerous,  is,  that  where  a  joint  action  is  brought 
against  two  for  a  trespass  done,  and  there  is  a 
judgment  against  both,  it  must  be  a  judgment  for 
joint  damages.  All  the  legal  consequences  of  there 
being  a  joint  judgment  must  necessarily  follow,  one 
of  which  is,  that  each  is  liable  for  all  the  damage 
which  the  plaintiff  has  sustained  by  such  trespass, 
without  regard  to  different  degrees  or  shades  of 
guilt.      .     .  The    defendants    plead    severally    that 

they  are  not  guilty — of  what?  Of  the  joint  trespass. 
And  they  are  found  guilty — of  what?  Of  the  same 
joint  trespass.  .  .  .  The  inquiry  of  damages, 
though  made  by  the  same  jury,  when  an  issue  of 
fact  is  tried,  is,  in  some  degree,  collateral  to  the 
trial  of  the  issue.  Where  there  is  judgment  on  an 
issue  of  law  alone,  there  must  necessarily  be  a  dis- 
tinct inquiry  of  damages,  and  then  the  question  for 
the  jury  is  only.  What  damages  has  the  plaintiff  sus- 
tained by  reason  of  the  trespass  done^  without  re- 
gard   to    the    particular    acts    done    by    either    of    the 
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defendants.  So,  where  the  damages  are  found  by 
the  jury  on  an  issue  of  fact,  the  sole  inquiry  open 
to  them  is,  what  damage  the  plaintiif  has  sustained, 
not  who  ought  to  pay  them;  and,  therefore,  their 
finding  of  separate  damages  is  beyond  their  authority, 
and    merely    void." 

It  is  not  necessary  for  us,  nor  do  we  intend  to 
be  understood  as  approving  the  action  of  the  Court 
in  that  case,  of  rendering  judgment  against  both  de- 
fendants for  the  largest  amount  found  by  the  jury, 
but  we  refer  to  the  opinion,  as  it  contains  a  clear 
statement  of  the  rule  in  question,  and  of  principles 
on  which  it  rests.  We  deem  it  improper  to  incum- 
ber this  opinion  with  further  quotations  from  cases, 
and  we  will  content  ourselves  with  referring,  for 
further  authority  on  this  question,  to  Ourr!e7'  v. 
Swan,  63  Maine,  323;  Richer  v.  Freeman,  50  N.  H., 
420;  Fultz  V.  Wycoff,  25  Ind.,  321;  ^Yarren  v.  West- 
ruf,  44  Minn.,  237  (S.  C,  46  N.  W.  Rep.,  347); 
2    Sedg.    (8th   Ed.)    Sec.    431;    1  '  Suth.    Dam.,  825. 

Plaintiffs  in  error  rely  upon  Knott  v.  Cunningham, 
2  Sneed,  204,  as  furnishing  support  to  their  con- 
tention. That  was  an  action  of  trespass  on  the  case 
brought  against  one  of  two  tortfeasors,  the  plaintiff 
having  previously  brought  his  separate  action  against 
the  other  and  obtained  a  judgment  for  the  same 
wrong,  which  was  still  unsatisfied.  The  defendant 
pleads  this  unsatisfied  judgment  as  a  bar  to  recovery. 
But  the  trial  Court,  as  well  as  this  Court,  held 
that    *' judgment    against    one   trespasser,    without   sat- 
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isfaction,  is  no  bar  to  an  action  against  a  co-tres- 
passer." It  will  be  seen  that  this  case  gives  no 
color   to   the   present    insistence. 

But  it  is  argued  that  the  trial  Court  was  in 
error,  in  this  regard,  in  view  of  the  following  pro- 
visions   of   the   (Shannon's)  Code: 

**§4:700.  Judgments  may  be  given  for  or  against 
one  or  more  of  several  plaintiffs,  or  for  or  against 
one   or   more   of   several   defendants. 

"§4701.  In  such  case  the  verdict  shall  be  as  the 
right  may  appear,  and  shall  state  separately  any 
amount   allowed   to   any   of   the   parties. 

*'§4702.  Such  and  so  many  judgments,  joint,  sep- 
arate, and  cross,  may  be  rendered  as  may  be  neces- 
sary to  the  rights  of  the  parties,  or  one  amount 
may  be  set  off  against  another,  and  judgment  ren- 
dered for  the  residue,  or  judgment  may  be  rendered 
for  the  defendant  against  the  plaintiff,  for  any  amount 
or  balance  for  which  it  is  found  that  the  plaintiff 
is   liable." 

Were  these  sections  intended  to  apply  to  a  joint 
action  of  tort  against  a  number  of  wrongdoers,  when 
such  action  rests,  as  has  been  heretofore  seen,  upon 
the  universally  recognized  principle  that  each  tort- 
feasor is  answerable  for  the  full  injury,  however 
slightly  he  may  have  contributed  to  it?  If  they  do, 
then  the  Legislature  has,  by  indirection,  revolutionized 
this  action,  and  has  practically  destroyed  the  principle 
on  which  it  has  been  uniformly  rested,  that  of  joint 
and   equal   responsibility.     For,   while   there  is   nothing 
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in  these  sections  which,  in  words,  modifies  or  changes 
the  rule  of  law  that  the  plaintiff  is  entitled  to  full 
compensation  for  the  whole  injury  from  each  one  of 
several  joint  wrongdoers,  as  well  as  from  all  that 
have  contributed  to  it,  yet,  if  the  construction  in- 
sisted on  be  sound,  its  practical  operation  would  be 
to  defeat  such  a  result.  For,  if  a  jury  is  per- 
mitted to  assess  distinct  amounts  as  damages  against 
several  wrongdoers  jointly  sued,  the  aggregate  sum 
being  reckoned  as  full  compensation,  then  satisfaction 
of  one  of  these  sums  will  be  a  satisfaction  of  all, 
and  the  injured  party  will  be  left  with  partial,  while 
the  law  falsely  held  out  the  promise  of  full,  redress. 
This  must  be  the  result,  as  a  judgment  would  be 
rendered  ao^ainst  each  several  defendant  for  the 
amount  found  against  him,  and  the  case  would  stand 
on  the  same  footing  with  judgments  obtained  in 
actions  against  several  defendants  sued  separately  for 
a  joint  wrong,  and  it  is  well  settled  that  the  satis- 
faction of  one  of  such  judgments  is  a  satisfaction  of 
all,  save  as  to  costs.  Knott  v.  Cunningham^  sxipra; 
Snyder   v.  Witt^    mipra. 

We  agree  with  the  counsel  of  defendant  in  error, 
that  to  adopt  this  construction  '  *  would  be,  to  a 
great  extent,  to  set  aside  the  law  of  joint  torts,  as 
^it  now  exists,  and  restrict  the  liability  of  each  joint 
tortfeasor  to  the  consequences  of  his  own  act  only,  and 
thus  fritter  away  all  substantial  rights  of  the  injured 
party."  We  are  satisfied  that  this  was  not  intended 
by   the   framers   of    the    Code    or    by   the   Legislature 
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in  adopting  it,  and  that  there  is  ample  scope  for 
these  sections,  without  applying  them  to  cases  of  tort. 

It  is  also  assigned  for  error  that  the  trial  Jud<2:e 
declined  to  grant  a  new  trial  upon  what  is  called 
the  newly  discovered  testimony  of  a  colored  man, 
one  Watson.  This  ground  for  a  new  trial  was 
supported  by  the  affidavit  of  Watson,  and  the  affi- 
davits of  Mr.  Myers  and  Mr.  Cooj^r,  the  counsel 
of  the  defendants.  It  is  unnecessary  to  state  the  sub- 
stance of  Watson's  affidavit,  for,  conceding  that  what 
he  states  in  it  was  important,  and  might  have 
affected  the  jury  in  their  consideration  of  the  case 
(though  we  are  satisfied  that  his  testimony,  as  set 
out  in  this  record,  would  have  been  of  no  value), 
yet  we  agree  with  the  (rial  Judge  that  the  applica- 
tion came  too  late.  The  affidavit  of  one  of  these 
counsel  shows  that,  at  least  during  the  argument  of 
the  cause,  and  before  it  had  gone  to  the  jury,  he 
ascertained  what  Watson  would  testify  to,  yet  he  did 
not  call  the  attention  of  the  Court  to  his  discovery 
of  this  new  testimony,  and  ask  leave  to  submit  it. 
This  he  might  have  done,  for  it  is  within  the  sound 
discretion  of  the  trial  Judge  to  permit  the  case  to 
be  reo{)ened  and  evidence  to  be  introduced  after  ar- 
gument has  begun.  2  Ell.  Genl.  Pr.,  Sec.  578; 
Cawrie  v.  Baiik,  100  Ind.,  247;  State  v.  Rmh,  12 
Ire.    Law,    382. 

Upon  a  careful  examination  of  this  record,  includ- 
ing  the  charge  of   Special   Judge  Richardson,   the  abil 
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ity  of  which  is  evidenced  by  the  fact  that  the  only 
error  assigned  upon  it  is  the  one  disposed  of  in  the 
first  part  of  this  opinion,  we  are  constrained  to  hold 
that  the  judgment  of  the  lower  Court  must  be 
affirmed. 
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WiLLCOX    V.    LiLLIE    HiNES. 


{Nashville,      March    12,    1898.) 

1.  Neqligrnce.     Of  laiidlord  in  failing  to  repair  renders  him  liable 

to  tenanVa  guests  when. 

One  injured  by  the  fall  of  a  porch,  which  guve  way  while  she  was 
upon  it,  cannot  recover  upon  the  landlord's  contract  to  repair 
made  with  the  tenant  in  possession,  and  to  which  the  person 
injured  was  not  a  party,  but  must  base  a  recovery  upon  the 
ground  that  the  landlord  knew,  or  might  by  the  exercise  of 
reasonable  dilig'ence  have  known,  of  the  dangerous  and  unsafe 
condition  of  the  premises,  of  which  the  person  injured  had  no 
knowledge  and  could  not  have  had  knowledge  by  the  exercise 
of  reasonable  care.     (Post,  pp,  528,  529. ) 

Cases  cited:  wStenberg  d.  Willcox.  96  Tenn.,  163:  26  Ohio  St.,  393 
(S.  C,  20  Am.  Rep.,  767.) 

2.  Same.     Evidence  tlmt  supiH/rts  verdict  iigainat  landlord  for  failure 

to  repair. 

A  verdict  in  favo"  of  one  injured  by  the  fall  of  a  porch,  due  to 
the  rotting  away  of  the  tenons  of  the  supporting  timbers,  and 
against  the  owner  of  the  leased  premises,  is  supported  by  the 
evidence  that  the  landlord's  agent  knew  of  the  dangerous  and 
unsafe  condition  of  the  porch,  and  that  the  landlord  promised 
to  place  it  in  repair  although  the  infirmity  that  led  to  the  ac- 
cident was  not  called  to  his  attention,  and  that  he  sent  a  man, 
who,  after  completing  his  workt  pronounced  it  safe,  when  the 
defect  could  have  been  discovered  by  a  carpenter  of  ordinary 
skill.     (Post,  pp.  529-531.) 


3.  Charge  of  Cotrt.     Not  ei^roneous  for  lack  of  evldeiwe  to  support 
it,  wJien. 

An  instriiction  that  if  a  landlord  saw  that  a  porch  was  dangerous 
and  agreed  to  repair  it,  but  his  workman  left  it  unsafe,  whereby 
the  plaintiff  was  injured,  she  was  entitled  to  recover,  is  not 
erroneous  for  lack  of  evidence  to  support  it,  where  the  landlord 
inspected  the  premises  and  protested  the  porch  was  safe,  but 
promised  to  have  it  repaired  as  soon  as  the  weather  would 
permit.     (Post,  pp.  55/,  532.) 
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4.  Sahe.    Not  misleading,  when. 

It  will  not  be  assumed  that  the  jury  were  misled  by  an  erroneous 
charge  which  was  corrected  by  other  instructions  subsequently 
given,  although  the  first  charge  was  not  withdrawn.  {Post, 
p,  532.) 

5.  Same.    Refusal  of  request  not  error,  when. 

A  judgment  will  not  be  reversed  for  the  refusal  of  the  trial  Judge 
to  give  an  instruction  which  is  not  strictly  accurate.  {Post, 
pp.  536,  537.) 

Cases  cited:  Sommers  v.  Railroad,  7  Lea,  201;  Railroad  u  Gurley, 
12  Lea,  46;  Railroad  v.  Wynn,  88  Tenn.,  332. 

6.  Evidence.     Of  ageficy  properly  sitbrnitted  to  jury,  wfien. 

A  disputed  question  of  agency  is  properly  submitted'  to  the  jury 
where  a  statement  made  by  one  who  fixed  the  posts  of  a  porch, 
which  afterwards  fell,  to  the  plaintiff's  injury,  to  the  effect 
''now  that  is  safe,"  is  objected  to  on  the  ground  that  such 
workman  was  not  the  agent  of  the  defendant  who  owned  the 
property.     (Post,  pp.  532-535.) 

Cases  cited  and  approved:  33  N.  J.  L.,  463  (S.  C,  97  Am.  Dec, 
728);  78  Am.  Dec,  390. 

Cited  and  distinguished:  Self  v.  State,  6  Baz.,  244. 

7.  Same.     Statement  of  third  person  inadmissible. 

Evidence  that  the  sister  of  one  injured  by  the  fall  of  a  porch  had 
said  that  if  it  was  not  fixed  somebody  would'  be  hurt,  is  inad- 
missible to  charge  the  one  injured  with  knowledge  of  the  un- 
safe condition  of  the  porch.     (Post,  p.  535.) 

8.  Same.     Preponderance  defined. 

The  preponderance  of  evidence  does  not  mean  the  greater  num- 
ber of  the  witnesses  merely.     {Post,  pp.  535-537.) 

Cases  cited:  Coles  v.  Wrecker,  2  Leg.  Rep.,  14;  Hills  i7.  Goodyear, 
4  Lea,  243. 


TROM    DAVIDSON. 


Appeal   in   error   from    Circuit  Court    of    Davidson 
County.      John   W.    Childress,    J. 
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R.  McP.  Smith,  W.  D.  Covington,  Vertrees  & 
Vertrees   for   Willcox. 

Hamilton  Parks,  J.  W.  Gaines,  and  Edwin  A. 
Price  for  Hines. 

McAlister,  J.  The  defendant  in  error,  Miss 
Lillie  Hines,  recovered  a  verdict  and  judgment  in 
the  Second  Circuit  Court  of  Davidson  County  against 
the  plaintiff  in  error  for  the  sum  of  $4,500  dam- 
ages for  personal  injuries.  The  Circuit  Judge  being 
of  opinion  the  damages  were,  excessive,  a  remittitur 
of  §3,000  was  entered  by  the  plaintiff,  whereupon 
the  Court  overruled  the  motion  for  a  new  trial  and 
pronounced  judgment  in  favor  of  the  plaintiff  for 
$1,500. 

The  facts  from  which  this  litigation  was  evolved 
were,  briefly,  viz.:  In  September,  1892,  M.  P.  Hines 
and  wife,  Lucy  S.  Hines,  father  and  mother,  re- 
spectively,    of    Miss    Lillie    Hines,     the    defendant    in 

9 

error,  rented  of  A.  V.  S.  Lindsley,  agent  for  J. 
M.  Willcox,  the  plaintiff  in  error,  a  two-story  dwell- 
incr  house  on  the  southwest  corner  of  Church  and 
McLemore  Streets,  in  the  city  of  Nashville.  The 
tenants  went  into  possession  October  1,  1892,  and 
had  been  occupying  the  premises  for  about  eleven 
months  when  the  accident  haj)pened.  The  meinbers 
of  the  family,  including  the  defendant  in  error,  were 
seated  upon  the  i)ack  porch  when  it  suddenly  gave 
way,  precipitating  the  defendant  in  error  and  others 
violently  to  the  ground,  whereby  they  sustained 
serious  personal  injuries.     The  gravamen  of    the  action 
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as  outlined  in  the  four  counts  of  the  declaration  are, 
viz.: 

(1)  The  plaintiff  was  living  with  her  mother,  Mrs. 
Lucy  S.  Hines,  who  rented  the  house  under  a  con- 
tract with  defendant  that  the  same  would  be  put  in 
good,  safe,  and  tenantable  condition,  and  that  the 
said  Mrs.  Hines,  before  she  moved  into  the  house, 
was  assured  by  defendant  that  it  had  been '  put  in 
good,  safe,  and  tenantable  condition,  as  promised  and 
agreed.  ' 

(2)  That  the  house,  when  rented  to  the  plaintiff's 
mother,  was  in  an  unsafe  and  dangerous  condition, 
which  fact  was  unknown  to  plaintiff,  and  which  she 
could    not   have    known    by   the   exercise   of    due    care 

» 

and  diligence,  but  which  unsafe  and  dangerous  con- 
dition was  known  to  defendant,  who  concealed  and 
withheld   the  same  from  said  Mrs.    Hines  and  plaintiff. 

(3)  That  after  Mrs.  Hines  took  possession  of  the 
house  defendant  visited  the  premises,  and  his  atten- 
tion being  called  to  needed  repairs,  he  promised  and 
undertook  to  repair,  ,  and  did  repair,  the  same,  but 
did    so   in    a   careless   and   negligent   manner. 

(4r)  That  after  Mrs.  Hines  took  posession  of  the 
house,  defendant  undertook  to  repair  and  make  safe 
said  premises,  and  did  repair  the  same,  but  did  so 
in   a   careless,    negligent,    and    unskillful    manner. 

Plaintiff  further  alle^res  that  it  was  the  duty  and 
obligation  of  defendants,  as  landlords  and  owners  of 
said  property,  of  which  her  mother  was  tenant  as 
aforesaid,     to     have    put,     kept,     and     maintained     the 
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same  in  good,  safe,  and  tenantable  condition,  suited 
to  the  uses  and  purposes  for  which  the  same  was 
being     occupied     by     her     said     mother     and     family. 

Yet  plaintiff  avers  that,  in  total  disregard 
of  her  rights'  and  their  duties  in  the  premises,  said 
defendants  carelessly,  recklessly,  and  negligently  al- 
lowed and  permitted  said  property  to  remain  in  an 
unsafe,  insecure,  and  dangerous  condition,  which  said 
condition  plaintiff  did  not  know,  but  which  defend- 
ant well  knew,  or  ought  to  have  known,  and  was 
by  them  negligently,  willfully,  and  intentionally  with- 
held,   hidden     and    concealed    from    plaintiff,    and    in 

I 

such  a  way  as  to  mislead  and  deceive  plaintiff  with 
reference   thereto. 

**And  plaintiff  further  avers  that,  for  the  purpose 
of  misleading  her  with  reference  to  the  said  condi- 
tion of  said  property,  said  defendants  falsely  and 
fraudulently  represented  to  her,  and  repeatedly  assured 
her  mother  and  herself  that  said  property  had  been 
put  and  was  in  safe  and  tenantable  condition,  upon 
which  representation  and  assurances  on  the  part  of 
said  defendants  plaintiff  relied,  as  she  had  a  right 
to   do,  "^  etc. 

In  respect  of  the  first  count  of  the  declaration, 
which  alleges  a  contract  to  repair  made  by  the  agent 
of  Willcox  with  M.  P.  Hines  and  wife,  it-  suffices 
to  say  that  Miss  Lillie  Hines  was  not  a  party  to 
that  contract.  Bardick  v.  ClieadJe^  26  Ohio  St.,  393 
(S.  C,  20  Am.  R.,  767).  This  question  was  con- 
sidered   by    this    Court    in    the    case    of    Stenherg    v. 
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Willcox^  12  Pickle,  163,  a  suit  growing  out  of  the 
same  accident,  in  which  Mrs.  Stenberg  was  injured. 
It  was  then  said,  viz.:  *'If  plaintiffs  can  recover  at 
all  in  this  case,  it  must  be  upon  the  ground  that  the 
landlord  leased  premises  in  a  dangerous  and  unsafe 
condition,  when  he  knew,  or  might,  by  the  exercise 
of  reasonable  diligence  and  care,  have  known,  of  such 
unsafe  condition,  and  upon  the  further  ground  that 
plaintiff  did  not  know  of  such  unsafe  condition,  and 
could  not  have  known  of  it  by  the  exercise  of 
reasonable  diligence  and  care;  and  not  upon  any  con- 
tract between  the  defendant  and  Mrs.  Hines,  of  which 
Mrs.  Stenberg  may  have  known  nothing,  and  to 
which    she   was   not   a    party." 

It  is  not  necessary,  therefore,  to  consider  further 
the   first   count  of   the   declaration. 

The  first  assignment  of  error  that  will  be  con- 
sidered is  that  there  is  no  evidence  to  support  the 
verdict. 

It  appears  from  the  record  that  the  porch  in 
question  was  about  twelve  or  thirteen  feet  in  height, 
and  that  it  was  attached  to  the  rear  of  the  house, 
extending  almost  its  entire  width.  There  was  a  flight 
of  stairs  leading  to  a  platform  that  connected  with  the 
main  porch.  This  porch  was  supported  by  wooden 
posts  and  was  joined  to  the  house  at  the  top,  while 
the  floor  of  the  porch  was  supported  by  timbers 
which  were  mortised  in  the  timber  affixed  to  the 
wall  of  the  house.  The  record  shows  that  the  col- 
lapse   of    the    porch    was    due    to    the    fact    that    the 
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tenons  or  ends  of  the  timbers  which  fitted  in  the 
mortises  bad  rotted,  thus  destroying  the  support  upon 
which  the  floor  of  the  porch  rested.  There  was  evi- 
dence tending  to  show  that  this  porch  was  very  old 
and  quite  dilapidated.  Mrs.  Dunn,  a  former  tenant 
of  the  premises,  had  made  complaint  to  the  agent  of 
the  condition  of  this  porch,  and  the  latter  bad  prom- 
ised to  repair  it.  This  witness  also  stated  that  the 
agent  of  Willcox  was  frequently  upon  the  premises, 
and  was  well  acquainted  with  the  dangerous  condi- 
tion of  the  porch.  There  is  also  evidence  tending 
to  show  that  after  Mrs.  Hines  took  possession  of 
the  premises  the  attention  of  the  landlord,  Mr.  Will- 
cox, was  called  to  the  condition  of  this  porch,  and 
that  he  pronounced  it  safe,  but  promised  that  when 
the  weather  permitted  he  would  have  the  porch  put 
in  good  anJ  safe  repair.  It  also  appears  that  very 
soon  after  this  interview  workmen  went  to  the  house 
and  repaired  the  porch  by  placing  a  wooden  post 
under  one  corner  of  it, .  and  that  a  piece  of  tin  was 
placed  over  the  roof  at  the  point  where  it  joined  the 
wall  of  the  house,  to  prevent  the  rain  from  falling 
through  upon  the  porch.  It  is  not  claimed  that  the 
attention  of  the  landlord  was  challenged  to  the  par- 
ticular infirmity  in  the  structure  that  caused  it  to 
fall,  but,  on  the  contrary,  plaintiff  states  that  she  and 
her  mother  were  both  ignorant  of  this  defect.  There 
is  evidence,  however,  tending  to  show  that  any  car- 
penter of  ordinary  skill,  in  making  repairs  upon  the 
porch,   would    have  discovered   the   dangerous  condition 
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of  the  porch  in  the  particulars  just  mentioned.  It 
was  argued  that  the  carpenter  sent  by  Willcox  to 
repair  the  porch  was  his  agent,  and  that  for  his 
negligence  or  unskilifulness  in  failing  to  discover  the 
defects  and  dangers  of  the  porch  Willcox  is  liable. 
There  was  also  evidence  to  the  eflFect  that  when  this 
carpenter  completed  the  work  he  said  *  *  the  porch  is 
all  safe  now."  There  was  ^Iso  evidence  tending  to 
show  that  John  T.  Lindsley,  the  agent  of  Willcox, 
had  notice  of  the  dangerous  condition  of  the  porch, 
and  that  he  frequently  promised  to  repair  it  during 
the  occupation  of  the  house  by  Mrs.  Dunn.  So 
that  we  find  material  evidence  to  support  the  finding 
of   the   jury. 

The  second  assignment  is,  that  the  Court  erred  in 
charging  the  jury  that  ''if  defendant,  Willcox,  saw 
that  the  porch  was  dangerous,  after  the  Hines 
tenants  moved  in,  and  agreed  to  send  some  one 
to  repair  the  porch  and  put  it  in  safe  condition, 
but  that  his  workman  failed  to  put  it  in  a  safe 
condition,  but  left  it  unsafe,  and  in  consequence 
thereof  plaintiff  was  injured,"  she  was  entitled  to 
recover.  It  is  insisted  this  charge  was  erroneous  for 
the  reason  there  were  no  facts  shown  in  evidence  to  ' 
support  it.  In  this  counsel  are  in  error.  Mrs.  Hines 
testified  that  when  the  defendant,  Willcox,  came,  and 
in  person  inspected  the  premises,  his  attention  was 
called  to  the  condition  of  this  porch,  and  that,  while 
protesting  that  it  was  safe,  he  promised  to  have  it 
repaired   as   soon   as   the   weather   would   permit.       He 
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stated,  to  use  the  language  of  a  witness,  that  he 
would  ''make  it  all  safe  and  all."  Moreover,  coun- 
sel concede  that  the  Court,  by  other  instructions 
subsequently  given,  corrected  the  vice  criticized  in 
this  charge.  Their  insistence  is,  that  the  Court  failed 
to  withdraw  the  first  charge,  and  the  jury  were  con- 
fused by  two  conflicting  instructions.  We  cannot 
assume,  however,  that  the  jury  were  misled,  for  the 
reasons   stated. 

The  third  assignment  is,  that  the  Court  erred  in 
admitting  testimony  that  after  the  post  beneath  the 
porch  was  fixed,  the  workman  remarked:  *'Now, 
that  is  safe."  On  this  subject  the  Court,  in  its 
fifth  instruction  to  the  jury,  said,  viz.:  <'If  you  be- 
lieve, from  the  proof,  that  the  carpenter  was  sent 
there  for  the  purpose  of  making  the  repairs,  by  the 
defendant  or  his  authorized  agents  in  charge  of  the 
property,  then  the  statement  or  assurance  of  said 
carpenter,  while  performing  the  carpenter's  work,  with 
reference  to  the  porch  being  safe,  on  the  completion 
of  the  work  he  had  been  sent  to  do,  would  be  ad- 
missible, and  such  statements  would  be  binding  upon 
defendant;  but  if  the  proof  fails  to  establish  the  fact 
to  your  satisfaction,  that  defendant  or  his  authorized 
agents,  etc.,  did  send  said  carpenter  upon  the  prem- 
ises for  the  purpose  of  making  the  repairs  upon 
said  porch,  then  said  carpenter  was  not  the  agent 
or  representative  of  defendant,  and  defendant  is  not 
bound  by  anything  done  or  said  by  said  carpenter 
in   making   said   repairs. 
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The  evidence  above  mentioned  was  objected  to 
upon  the  ground  that  the  Court  must  find,  before 
admitting  such  declarations,  that  the  negro  who  fixed 
the  post  was  the  agent  of  defendant.  It  being  a 
matter  of  controversy  upon  the  proof  whether  the 
negro  post  fixor  was  employed  by  the  defendant,  the 
Court    declined    to    adjudge    the    question   of    agency, 

f 

but  left  it  as  a  disputed  question  of  fact  for  the 
settlement  of  the  jury.  The  alleged  error  of  the 
trial  Judge  was  in  submitting  the  admissibility  of 
testimony  to  the  jury,  and  in  not  determining  it 
himself.  It  is  insisted  that  if  the  admissibility  of 
testimony  depends  upon  any  fact,  that  fact  must  be 
found  by  the  Court  to  exist.  We  are  of  opinion 
the  ruling  of  the  Circuit  Judge  was  correct.  In  1 
Am.  &  Eng.  Enc.  L.  (2  Ed.),  p.  967,  the  rule  is 
stated  thus:  ^'If  the  evidence  adduced  to  support  a 
claim  of  agency  is  undisputed,  whether  it  exists  or 
not,  is  one  of  law  for  the  Court.  Whenever  it  is 
disputed,  however,  it  is  one  of  mixed  law  and  fact, 
for  the  consideration  of  the  jury  aided  •  by  instruc- 
tions  from    the   Court." 

In  the  case  of  Gidick  v.  Grover^  97  Am.  Dec, 
728  (S.  C,  33  N.  J.  I^aw,  463),  it  was  held  that, 
*'when  the  facts  are  undisputed,  the  question  whether 
an  agent  has  the  requisite  authority  to  bind  his 
principal  is  a  question  of  law  for  the  Court,  whether 
such  authority  is  sought  to  be  sustained  by  a  pre- 
vious   authorization    or     by    subsequent     ratification." 

In   the   case   of    Savings   Ftuids    Society   v.    Savings 
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Baiikj  78  Am.  Dec,  390,  the  Court  said,  viz.: 
*'If  the  authority  (of  the  agent)  be  created  by 
power  of  attorney  or  other  writing,  the  instrument 
itself  must,  in  general,  be  produced,  and  since  the 
construction  of  writings  belongs  to  the  Court,  and 
not  to  the  jury,  the  fact  and  scope-  of  the  agency 
are,  in  such  cases,  questions  of  law,  and  are  prop- 
erly decided  by  the  Judge.  But  the  authority  may 
be  by  parol,  or  it  may  be  implied  from  the  con- 
duct of   the   employer   in   sanctioning  the  credit   given 

to    a    person    acting    in    his   name And   in 

all  instances,  whether  the  authority,  general  or  special, 
is  to  be  implied  from  the  conduct  of  the  principal, 
or  where  the  medium  of  proof  of  agency  is  pe?*  tester 
(by  witnesses),  the  jury  are  to  judge  of  the  credi- 
bility of  witnesses  and  of  the  implications  to  be 
made  from  their  testimony.  The  Court  then  said 
that,  as  the  plaintiflf  did  not  produce  any  written 
evidence  of  Easten's  authority,  it  was  the  duty  of 
the  Court  to  inform  the  jury  what  constitutes  agency, 
express  or  implied,  special  or  general,  and  to  refer 
to  them  the  questions:  (1)  Whether  the  evidence  sat- 
isfied them  that  Easten  was  either  the  general  or 
special  agent  of  defendants;  and  (2)  whether  the  issu- 
ing of  the  certificate  in  suit  was  within  the  sco{>e 
of  his  authority?"  Mechem  on  Agency,  Sec.  106. 
It  is  true  this  Court  decided  in  Sel/  v.  Statej 
6  Bax.,  244,  that  where  confessions  are  offered  as 
evidence,  their  competency  l)ecomes  a  preliminary 
question    to   be   decided    by   the   Court.      This   imposes 
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on  the  trial  Judge  the  duty  of  deciding  the  fact 
whether  the  party  making  the  confession  was  influ- 
enced by  hope  or  fear.  This  rule  is  so  well  estab- 
lished, that  if  the  Judge  allows  the  jury  to  deter- 
mine the  preliminary  fact,  it  is  error  for  which  the 
judgment  will  be  reversed.  But  this  exception  is 
recognized  only  in  criminal  cases,  and  is  made  in 
favor  of  life  and  liberty.  In  such  cases  the  only 
preliminary  question  settled  by  the  Court  is,  whether 
the   confession   was    voluntary   or   made   under   duress. 

The  fourth  assignment  is,  the  Court  erred  in  ex- 
cluding the  testimony  of  Dr.  Halley,  a  reporter  for 
the  American,  who  called  at  the  Hines  residence  just 
after  the  accident  *'to  write  it  up."  '  Witness  talked 
with  Miss  Mamie  Hines,  an  inmate  of  the  house,  and 
plaintiff^ s  sister,  who  told  him  she  had  known,  or 
had  said,  that  if  that  porch  wasn't  fixed  somebody 
would  be  hurt.  The  object  of  introducing  this  evi- 
dence was  to  show  that  the  unsafe  condition  of  the 
porch  was  a  fact  within  the  knowledge  of  at  least 
one  of  the  inmates  of  the  house,  and  that  such  fact 
should  have  been  known  by  plaintiff.  If  this  evidence 
was  competent  for  any  purpose,  it  should  have  been 
proved  by  Mamie  Hines,  who  was  not  offered  as  a 
witness.  But  we  fail  to  preceive  how  plaintiff  could 
be  affected  by  the  knowledge  of  her  sister  in  respect 
of  the  unsafe  condition  of  the  porch,  and  we  think 
the   evidence   was   proi)erly   excluded. 

The  fourteenth  assignment  is  that  the  Court  erred 
in   refusing   the   following  request,  to   wit:   **The  jury 
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should  be  governed  in  their  finding  by  the  prepon- 
derance of  the  evidence,  and  this  does  not* mean  the 
number  of  the  witnesses,  but  the  greater  weight  of 
the  testimony,  everything  being  considered  which  it 
was   proper   to   consider." 

This  request  is  not  strictly  accurate  on  its  face, 
since  the  preponderance  of  evidence  may  be  deter- 
mined, under  certain  conditions,  by  the  number  of 
witnesses  testifying  to  a  particular  fact .  or  state  of 
facts.  For  instance,  '*one  or  two  witnesses  may  tes- 
tify to  a  given  state  of  facts,  and  six  or  seven  wit- 
nesses, of  equal  candor,  fairness,  intelligence,  and 
truthfulness,  and  equally  well  corroborated  by  all  the 
remaining  evidence,  and  who  have  no  greater  interest 
in  the  result  of  the  suit,  testify  against  such  state 
of  facts,  then  the  preponderance  of  the  evidence  is 
determined  by  the  number  of  witnesses."  Sackets' 
Instructions  to  Juries,  39.  It  is  well  settled,  how- 
ever, that  by  the  term  preponderance  of  evidence  is 
not  meant  the  mere  numerical  array  of  witnesses, 
but  it  means  the  weight,  credit,  and  value  of  the 
aggregate  evidence  on  either  side."  Coles  v. 
Wj'ecker^  2  Tenn.  Leg.  Rep.,  14;  Hill  v.  Good- 
l/earj    4   Lea,    243. 

The  Court  in  the  present  instance  was  requested 
to  charge  that  the  preponderance  of  evidence  does 
not  mean  the  number  of  the  witnesses,  etc.  If  the 
request  had  stated  that  preponderance  did  not  mean  the 
number  of  the  witnesses  merely,  it  would  have  been 
accurate.     A   reversal   will    not    be    made    for   refusal 
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of  trial  Judge  to  give  an  instruction,  unless  it  is 
strictly  accurate.  Somniers  v.  Railroad^  7  Lea,  201; 
Railroad  v.  Gurley^  12  Lea,  46;  Rail/way  Co.  v. 
Wynn^  88  Tenn.,  332.  The  Court  in  this  case 
charged  that  the  burden  of  proof  rested  upon  plain- 
tiff to  establish  her  case  by  a  preponderance  of  the 
evidence.  The  Court  also  charged  that  the  jury  were 
to  dispassionately  weigh  all  the  evidence,  '<  giving 
such  weight  to  the  several  witnesses  as  their  char- 
actor,  intoUigence,  manner  of  deposing,  general  bear- 
ing,  relationship,  consistency  or*  inconsistency  of  state- 
ments may  appear.  ...  If  possible,  try  and 
reconcile  all  the  statements,  so  that  all  may  appear 
to  have  told  the  truth."  We  think  in  these  in- 
structions the  trial  Judge,  in  effect,  told  the  jury 
that  the  preponderance  of  evidence  did  not  consist 
alone  in  the  numerical  array  of  witnesses,  but  was 
to  be  determined  upon  a  consideration  of  the  char- 
acter of  the  witnesses,  their  intelligence  and  interest, 
etc. 

The  remaining  questions  arise  upon  the  charge  of 
the  Court,  which  is  in  strict  accord  with  the  prin- 
ciples  laid  down  in  Hines  &  Stenherg  v.  Willcox^  re- 
ported in  12  Pickle.  Judge  Beard  and  the  writer 
are  of  opinion  those  cases  were  erroneously  decided 
and  should  be  overruled.  A  majority  of  the  Court, 
however,  adhere  to  those  rulings,  and  the  result  is 
the   present   judgment   is   affirmed. 
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WiLLCox   V,    Lucy  S.    Hikes. 

{Nashville.       March    12,    1898.) 

1.  Landlord  and  Tenant.     Laiullord's  lUibllityfor  InQury  to  tenant 

resulting  from  unsafe  condition  of  prmnises. 

A  landlord  is  liable  to  his  tenant,  on  the  ground  of  negligence, 
not  of  contract,  for  an  injury  resulting  from  unsafe  or  dan- 
gerous condition  of  the  leased  premises  existing  at  date  of 
lease,  if  the  landlord,  by  the  exercise  of  reasonable  care  and 
diligence,  should  have  known,  and  a  fortiori  if  he  had  actual 
knowledge  of  such  condition  of  the  premises,  provided  the 
tenant  had  not,  at  the  date  of  the  accident,  knowledge,  or 
could  not.  by  the  exercise  of  reasonable  care  and  diligence, 
have  had  knowledge  of  such  condition  of  the  premises.  {Post, 
pp.  539-o«?.) 

Cases  cited  and  approved:  Hinea  v.  Willcox,  96  Tenn.,  148,  328; 
Stenberg  v.  Willcox,  96  Tenn.,  163,  328;  Schmalzried  v.  White, 
97  Tenn.,  39. 

Cited  and  distinguished:  Banks  v.  White,  1  Sneed,  613;  Oil  Works 
V.  Bickford,  14  Lea,  659;  Young  v.  Bransford.  12  Lea,  244. 

2.  Same.     Same.     Degree  of  cq^e. 

The  same  degree  of  care  and  diligence,  to  wit:  ordinary  care 
and  diligence,  is  required  of  both  landlord  and  tenant,  in  such 
case,  to  know  or  discover  the  condition  of  the  leased  premises, 
though  the  landlord,  by  reason  of  his  superior  advantages, 
may  be  held  to  a  fuller  and  more  accurate  knowledge  than  the 
tenant.     (PosU  PP-  5W»  561.) 

3.  Same.     Som^.     Case  in  judgment. 

The  landlord's  liability  for  the  tenant's  injury  is  clear  where  the 
former  had  his  attention  called  to  and  knew  of  the  dangerous 
condition  of  the  premises,  and  had  agreed  and  attempted,  but 
failed,  to  remedy  the  defects,  although  the  dangers  were  such 
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as  any  ordinary  carpenter,  in  attempting  to  make  the  repairs, 
must  necessarily  have  discovered.     {Posty  pp.  563,  564j) 

Cases  cited:  37  L.  R.  A.,  147;  155  Mass.,  386. 


FROM    DAVIDSON. 


Appeal  in  error  from  Circuit  Court  of  Davidson 
County.      J.    W.    Bonner,   J. 

R.  McP.  Smith,  E.  H.  East,  Vertrebs  &  Ver- 
TREES  for   Willcox. 

Hamilton  Parks,  J.  W.  Gaines,  and  E.  A. 
Price   for   Hines. 

Wilkes,  J.  This  is  an  action  by  a  tenant  against 
a  landlord  for  injuries  received  from  the  defective 
condition  of  leased  premises.  The  case  has  been  be- 
fore the  Court  heretofore,  and  opinions  were  ren- 
dered, reported  in  12  Pickle,  148,  328,  which  states 
quite  fully  the  facts  and  contentions  as  then  made. 
At  the  last  trial  of  the  cause  in  the  Court  below 
there  was  a  verdict  for  plaintiff  for  $2,300,  and,  on 
motion  for  new  trial,  upon  suggestion  by  the  pre- 
siding Judge,  $500  of  this  amount  was  remitted,  and 
for  the  balance,  $1,800,  judgment  was  rendered, '  and 
defendant   has   appealed   and  assigned   errors. 

It  is  insisted  that  the  Court  erred  in  following 
the   rule   laid   down    in    Hines  v.    Willcox  and   Stenhet^g 
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V.  milcox,  12  Pickle,  148,  163,  328,  as  to  the 
relative '  duties  and  liabilities  of  the  landlord  and 
tentant  in  regard  to  dangerous  premises,  and  it  is 
earnestly  insisted  these  cases  are  not  a  correct  expo- 
sition of  the  law.  The  contention  in  brief  is,  that 
in  the  cases  referred  to,  this  Court  laid  down  a  rule 
not  supported  by  authority,  devolving  a  duty  of  ac- 
tive diligence  upon  the  landlord  to  know  the  condi- 
tion of  his  property  when  he  leases  it,  as  to  its 
safety,  and  it  is  insisted  the  true  rule  in  ordinary 
cases  of  rental  is  ^^ caveat  emptor ^^^  and  the  duty  of 
examining  the  premises  is  upon  the  tenant,  and  in 
the  absence  of  fraud  or  warranty  of  condition  by 
the  landlord,  the  tenant  takes  the  property  at  his 
own  risk.  It  is  insisted  that  this  has  been  the  rule 
recognized  and  followed  in  this  State  up  to  the  cases 
of  Ilhies  V.  Willcox  and  Stenherg  v.  Willcox^  in  12 
Pickle,  and  that  the  Court,  since  the  12  Pickle  case, 
has  returned  to  and  reatfirmed  this  rule  in  the  case 
of    Schmalzreld   v.     White^    13    Pickle,    39. 

In  regard  to  the  latter  case,  it  is  only  necessary 
to  say  that  in  it,  it  is  expressly  stated  that  what 
was  therein  said  was  not  intended  to  conflict  with 
the  case  of  Hines  v.  Willcox^  and  that  case  was  dis- 
tinguished from  the  Hines  and  Willcox  case.  In  the 
case  in  13  Pickle  the  Court  held  that  the  trial 
Judge  erred  in  holding  the  landlord  liable,  though 
he  may  have  been  ignorant  of  any  defects  and  con- 
ditions, without  fault  or  negligence  on  his  part,  thus 
making:    the   landlord   an   insurer    of    the   condition   of 
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his  premises.  In  the  Ilines  v.  Wilhox  case,  the  land- 
lord was  not  held  to  such  strict  liability,  but  only 
held  liable  for  what  he  knew,  or  might  have  known 
by  the  exercise  of  reasonable  ciare  and  diligence,  and 
then  only  when  the  tenant  failed  to  ascertain  such 
facts  by  the  exercise  of  reasonable  care  and  diligence 
on  his  part.  There  is  no  conflict  in  the  two'  cases 
so   far    as    the   real   questions   presented   are   involved. 

Prior  to  the  case  of  Hinss  v.  Willcox^  there  are  in 
Tennessee  only  three  cases  in  which  the  question  of 
the  liability  of  the  landlord  to  the  tenant,  under 
conditions  somewhat  similar  to  the  present,  are  con- 
sidered. 

The  first  is  the  case  of  Banks  v.  White^  1  Sneed, 
613.  In  that  case  the  leased  premises  became  un- 
tenantable during  the  pendency  of  the  lease,  caused 
by  the  acts  of  the  city  authorities  in  opening  new 
streets,  and  not  by  any  act  of  the  landlord  or  any 
defect  in  the  premises  themselves  when  they  were 
leased,  and  the  Court  held  that  the  law  does  not 
imply  any  warranty  as  to  the  continuing  condition 
of  the  property  demised — a  rule  laid  down  in  all  the 
cases  and  questioned  in  none,  but  one  wholly  differ- 
ent from  the  principle  involved  in  the  present  case, 
which  relates  to  the  condition  of  the  premises  when 
leased,  and  not  to  any  subsequent  changes,  contin- 
gencies,  or   conditions   during   the    lease. 

Another  case  is  that  of  Southeim  Oil  Works  v. 
Bickfordy  14  Lea,  659.  That  was  a  case  of  a  suit 
by   a   landlord   against  a   tenant   for   improperly  using 


542  NASHVILLE : 


*      Willcox  V,  Lucy  S.  Hines. 


and  abusing  the  premises  during  the  continuance  of 
the  lease,  whereby  the  houses  were  broken  down. 
It  did  not  involve  the  liability  of  the  landlord  to 
the  tenant,  arising  out  of  the  dangerous  or  defective 
condition  of  the  premises  when  they  were  leased  in 
any   way. 

In  Young  v.  Bransf(*rd,  12  Lea,  244,  in  treating 
of  liability  to  the  public  for  the  condition  of  the 
premises,  it  is  stated  that  it  is  the  duty  of  the 
tenant  or  occupier  to  keep  the  premises  in  repair 
so  far  as  to  make  them  safe  to  the  public.  This, 
it  will  be  seen,  also  relates  to  the  continuing  condi- 
tion of  the  premises  pending  the  lease.  The  same 
case  adds:  *'The  landlord  is  liable  when  he  cove- 
nants to  keep  the  premises  in  repair,  or  when  the 
defect  exists  at  the  time  of  the  lease. '^  Citing  1 
Thomp.  Neg.,  317;  Wharton  Neg.,  817.  This  is  the 
only  case  in  our  State,  up  to  that  time,  prescribing 
the  rule  of  liability  between  the  landlord  and  tenant 
at  the  time  the  lease  is  made,  and  it  holds  the  land- 
lord liable  for  defects  and  dangerous  conditions  exist- 
ing  at   that   time. 

We  are  also  cited  to  the  case  of  Doi/l^  v.  U. 
P.  Ji.  R.  Co.y  as  being  a  case  elaborated  with  great 
research  and  ability.  147  U.  S.,  413.  In  that  case 
a  railroad  had  let  to  a  party  a  house  which,  during 
the  continuance  of  the  lease,  was  overwhelmed  with 
a  snow  slide.  There  was  no  defect  in  the  premises 
when  let;  the  snow  slide  was  the  act  of  God  oc- 
curring  afterward,    and    the   landlord   was   in   no    way 


DECEMBER  TERM,  1897.  543 

Willcox  V.  Lucy  8.   Hines. 

responsible  therefor.  The  premises  were  safe  when 
leased,  so  that  this  was  also  a  case  of  continuing 
condition,    and   the    landlord   was   not   held   liable. 

The  case  of  Viterbo  v.  Finlander,  120  U.  S.,  712, 
is  also  referred  to,  but  that  was  a  Louisiana  case, 
in  which  the  rules  of  the  civil  law  were  applied, 
and  the  doctrine  of  the  common  law  only  incident- 
ally mentioned,  and  not  at  all  involved  in  the  de- 
cision of  the  case,  and  not  commented  on  or  explained. 

In  the  case  of  Bowe  v.  Hunking^  135  Mass.,  380 
(46  Am.  Rep.,  471),  it  was  laid  down  as  a  rule 
that  if  there  was  a  duty  devolving  on  the  landlord 
to  inform  the  tenant  of  a  defect  in  the  premises, 
there  would  be  no  distinction,  as  a  ground  of  lia- 
bility,  l)etween  an  intentional  and  an  unintentional 
neglect  to  perform  it,  and  there  could  be  no  such 
duty  without  knowledge  of  the  defect.  But  this  is 
evidently  opposed  to  the  great  weight  of  authority, 
which  discriminates  between  the  intentional  and 
unintentional  neglect  to  perform  a  duty,  the  for- 
mer being  a  fraud  or  tort  and  the  latter  not. 
In  this  case  it  appears  that  a  step  in  a  stairway 
had  been  sawed  out,  and  the  landlord  knew  it 
and  tested  it,  and  deemed  it  safe,  but  the  tenant, 
it  seems,  did  not  know  it,  though  he  had  some  op- 
portunity to  ascertain  it,  and  it  was  held  that  he 
could  not  recover  because  of  an  injury  from  it. 
This  is  an  extreme  case,  which  does  not  commend 
itself  by  its  facts  or  reasoning  to  general  approval. 
The    defect   was    one   which   no    tenant    would   expect 
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or  be  on  the  lookout  for,  and,  while  known*  to  the 
landlord,  it  was  not  called  to  the  tenant^s  attention, 
and  was  clearly  a  trap  which'  the  tenant  did  not 
gree,  and  could  not  anticipate  ndr  discover  with  any 
reasonable   care. 

The  case  of  Edwards  v.  N,  Y.  cfe  Harlem  R,  R. 
Co.,  98  N.  Y.,  45  (50  Am.  Rep.,  669),  is  also  re- 
ferred to  with  approval,  and  from  it  is  cited  an 
extract,  as  follows:  '^It  is  a  universal  rule,  to  which 
no  exception  can  be  found  in  any  case  now  regarded 
as  authority,  that,  upon  the  demise  of  real  estate, 
there  is  no  implied  warranty  that  the  property  is 
iSt  for  occupation  or  suitable  for  the  use  or  pur- 
pose for  which  it  is  hired."  This  evidently  has 
reference  alone  to  the  liabilities  arising  out  of  the 
contractual  relation  between  the  landlord  and  tenant. 
The  same  case,  on  page  661,  recognizes  a  distinct 
ground  of  liability  resting  upon  the  delictum  of  the 
landlord,  and  not  on  contract.  It  says:  ''If  he  [the 
landlord]  demises  premises  knowing  that  they  are 
dangerous  and  unfit  for  the  use  for  which  they  are 
hired,  and  fails  to  disclose  their  condition,  he  is 
guilty  of  negligence  which  will,  in  many  cases,  im- 
pose responsibility  upon  him."  And  again,  same 
page:  ''The  responsibility  of  the  landlord  is  the  same 
in  all  cases.  If  guilty  of  negligence  or  other  delic- 
tum which  leads  directly  to  the  accident  and  wrong 
complained  of,  he  is  liable;  if  not  so  guilty,  no  lia- 
bility attaches  to  him.  If  he  lets  a  building  for  a 
'  warehouse,    knowing   that    it    is    so   weak   and    imper- 
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fectly  constructed  that  the  floors  will  break  dow 
from  the  weight  necessary  to  be  placed  upon  them 
his  negligence  imposes  liability  upon  him  for  injury 
to  the  person  or  property  of  anyone  who  may  be 
lawfully  upon  the  premises  using  them  for  the  pur- 
poses  for   which   they    were   demised." 

The  case  of  Jaffe  v.  Harteau^  15  Am.  Rep.,  438, 
is  also  cited,  and  in  that  case  it  is  held,  without 
any  mature  consideration,  that,  in  the  absence  of 
fraud  or  warranty,  the  landlord  is  not  liable  for  the 
present  or  future  condition  of  leased  premises,  but 
the  case  evidently  considers  only  the  liabilities  aris- 
ing out  of  the  contractual  relation  bf  the  parties, 
and  does  not  refer  to  such  liabilities  as  arise  out 
of  the  delictum  of  the  landlord.  And  the  same  may 
be  said  of  Keates  v.  Caclogan^  10  C.  B.,  691,  and 
Rohhins  v.  Jmies^  15  C.  B.,  N.  S.,  240,  referred  to, 
which  simply  state  the  rights  arising  out  of  the  con- 
tractual relation,  and  do  not  consider  the  matter  from 
the  standpoint  of  delictum  on  the  part  of  the  lan(i- 
lord.  But  in  the  case  of  Jaffe  v.  Harteau^  the  Court 
is  evidently  influenced,  if  not  controlled,  by  the  fact 
that  the  defendant  did  not  know,  or  have  any  rea- 
son to  suspect,  that  the  premises  were  dangerous, 
thus  impliedly  recognizing  the  doctrine  of  some  care 
upon  the  part  of  the  landlord,  and  relieving  him 
because   he   did  not   know  or   have  reason   to   suspect. 

It  may  be  conceded  that  no  ground  of  liability 
arises  out  of  the  contract  between  the  landlord  and 
tenant    in    the   absence   of    fraud   or   warranty,    but  a 
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jgreat  number  of  cases  in  which  the  question  has 
(been  considered  hold  that  there  is  an  independent 
/ground    of    liability   arising    out    of    the    delictum   or 

I 

'  wrong   of   the  landlord   in   leasing   premises   dangerous 

at   the   time,  and   there  is   not   necessarily  any   conflict 

1  between  the   two   classes   of   cases   when   properly   un- 

I  derstood.     This  distinction  was  attempted  to  be  pointed 

out  in  nines  v.   Willcox^  12  Pick.,  332-334,  and  cases 

were    cited. 

/  There  is  also  a  distinction  drawn  in  the  cases 
between  patent  and  hidden  defects.  In  the  former, 
when  the— landlord  and  tenant  exercise  the  same 
care,  and  have  equal  opportunities  for  examination, 
there  is  no  ground  of  liability  on  the  part  of  the 
landlord  to  the  tenant,  inasmuch  as  the  negligence 
of  the  landlord  is  neutralized  in  its  effect  by  the 
negligence  of  the  tenant,  and  the  ordinary  rule  of 
contributory  negligence  by  the  injured  party  applies 
to  defeat  any  recovery  by  the  tenant.  In  regard 
t9  hidden  or  secret  defects  or  dangers,  the  cases 
are  uniform  that  if  they  exist  and  are  known  to 
the  landlord  and  not  disclosed  to  the  tenant,  the 
landlord  will  be  liable,  because  such  conduct  amounts 
to   a   fraud. 

It  is  insisted,  however,  that  in  such  cases  of 
hidden  defects  there  is  no  liability  in  the  absence 
of  actual  knowledge  on  the  part  of  the  landlord, 
and  fraud  and  deceit  practiced  by  him.  The  case 
of  /lines  v.  WillcoXy  heretofore  reported,  goes  one 
step   further  than  this,    and   holds  the   landlord   liable, 
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not  only  if  he  has  actual  knowledge,  but  also  if  by 
the  exercise  of  reasonable  care  and  diligence  he 
could  have  such  knowledge,  and  it  is  only  upon 
this  latter  proposition  that  there  is  any  difference  of 
opinion.  Hence  it  is  strenuously  insisted  that  no 
active  duty  devolves  upon  the  landlord  to  ascertain 
such-  hidden  defects  and  dangers,  and,  in  the  ab- 
sence of  actual  knowledge,  the  landlord  will  not  be 
liable  for  any  damages.  The  logic  of  this  position 
is  that  a  landlord  is  under  no  obligation  to  know 
anything  about  the  condition  of  his  premises,  whether 
they  are  dangerous  or  safe,  whether  habitable  or  a 
nuisance,  and  so  long  as  he  keeps  himself  ignorant, 
either  intentionally  or  negligently,  he  cannot  be  held 
liable  for  any  damages  resulting  from  the  dangerous 
condition  of  his  property  when  leased.  But  if  by 
accidbnt  or  examination  he  becomes  aware  that  a 
secret  defect  does  exist,  then  he  is  liable  if  he  fail 
to  disclose  it.  Under  this  ruling  the  landlord  is 
placed  in  the  better  condition  the  more  negligent  and 
inattentive  he  is,  and  a  premium  is  put  upon  his 
ignorance. 

In  the  case  of  Hines  v.  Willcox^  12  Pickle,  328- 
348,  the  rule  is  laid  down  that  he  is  liable  for  what 
he  knows,  or  by  the  exercise  of  reasonable  care  and 
diligence  ought  to  know,  about  his  property,  pro- 
vided the  tenant  at  the  same  time  exercises  reason- 
able care  and  diligence,  and  the  authorities  were 
cited.  It  was  not  attempted  in  the  12  Fickle  case 
to   lay   down   the    degree    of    diligence  that  the  land- 
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lord  mu8t  exercise,  the  trial  Judge  having  in  his 
charge  relieved  him  from  any  diligence  or  duty  what- 
ever, and  the  question  before  the  Court  being  whether 
such  charge  was  correct  as  thus  broadly  put.  It 
was  said,  however,  page  331,  that  <'the  rule  laid 
down  does  not  place  upon  the  landlord  the  obliga- 
tion of  an  insurer  or  warrantor  by  contract,  nor  "does 
it  impose  the  extreme  duty  of  constant  care  and  in- 
spection,^^ but  only  reasonable  care  and  diligence,  and 
the  like  reasonable  care  and  diligence  is  required  of 
the  tenant,  thus  imposing  reasonable  care  and  good 
faith  upon  both  in  the  absence  of  any  contract  or 
warranty. 

Several  cases  were  cited  supporting  the  holding  as 
thus  made,  and  others  might  have  been  collated  from 
the  mass  of  authorities  upon  the  subject.  The  case 
of  Hities  V.  Will^ox  has  been  re-reported  in  34  Law- 
yers' Reports,  824,  and  extensively  annotated  by  Mr. 
Henry  P.  Farnham.  The  learned  annotator  states 
that  the  case  is  a  new  departure  in  the  law  of 
landlord  and  tenant,  and  he  has  industriously  collated 
authorities  to  sustain  his  assertion,  and  has  com- 
mented upon  some  of  the  authorities  cited,  leaving, 
however,  the  great  bulk  of  the  cases  cited  in  Hines 
V.  Willcox  without  comment.  The  annotation  is  valu- 
able as  a  brief  upon  the  liability  of  the  landlord  to 
the  tenant  arising  out  of  the  contractual  relation, 
but  it  is  to  be  regretted  that  the  learned  annotator 
did  not  also  collate  the  authorities  bearing  upon  the 
true   question  presented   in   the  nines   v.    Willcox   case 
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of  delictum  on  the  part  of  the  landlord  ■  in  leasing 
dangerous  premises,  and  did  not  comment  more  fully 
upon  the  numerous  authorities  imposing  upon  the 
landlord  some  obligation  to  know  the  condition  of 
his   premises   when   leased. 

Quite  a  complete  and  discriminating  review  of  the 
authorities  up  to  date  of  1886  is  found  in  the  case 
of  City  of  Lowdl  v.  Spaulding^  50  Am.  Dec,  776 
to  783.  See,  especially,  this  feature  treated  at  page 
780,    with   citations. 

The  ground  of  liability  upon  the  part  of  a  land- 
lord when  he  demises  dangerous  property,  has  noth- 
ing special  to  do  with  the  relation  of  landlord  and 
tenant.  It  is  the  ordinary  case  of  liability  for  per- 
sonal misfeasance,  which  runs  through  all  the  rela- 
tions of  individuals  to  each  other.  As  is  substan- 
tially said  by  Ruger,  Chief  Justice,  in  Edwards  v.* 
Railroad^  60  Am.  Rep.,  673  (dissenting  opinion): 
<<The  liability  does  not  rest  upon  the  theory  of  an 
express  contract  between  the  owner  and  person  in- 
jured, but  on  the  obligation  which  the  law  imposes 
on  all  to  so  keep  and  use  their  property  that  others 
using  it  and  entering  upon  it  by  their  invitation, 
shall  not  be  injured  by  its  improper  condition  or 
unfitness,  and  its  inadequacy  for  the  purposes  to 
which  it  has  been  devoted. '^  And  as  is  stated  in 
Cowan  V.  Sunderland^  quoted  in  Hines  v.  Willcox^ 
there  is  an  exception  to  the  general  rule  of  caveat 
emptor  as  between  lessor  and  lessee,  <<  arising  from 
the   duty   which   the   lessor    owes  to   the   lessee.     This 
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duty  does  not  originate  directly  from  the  contract, 
but  from  the  relation  of  the  parties,  and  is  imposed 
by  law."  It  is  not  upon  the  ground  of  an  insurer 
or  warrantor  of  condition  under  his  lease  contract, 
but  on  the  ground  of  the  obligation  implied  by  law 
not  to  expose  the  tenant  or  the  public  to  danger 
which  he  knows,  or  in  good  faith  should  know,  and 
which  the  tenant  does  not  know  and  cannot  ascertain 
by    the   exercise   of    reasonable   care   and   diligence. 

''In  cases  where  lessors  have  been  held  liable  for 
injuries  to  lessees,  the  liability  is  founded  on  neg- 
ligence. .  .  The  action  of  tort  has  for  its 
foundation  the  negligence  of  the  defendant,  and  this 
means  more  than  a  breach  of  promise. 
There  must  be  some  breach  of  duty  distinct  from 
breach  of  contract,"  etc.  Tattle  v.  Oilhert  Mfg,  Co,^ 
145    Mass.,    174,    175. 

In  Kern  v.  Myll^  80  Mich.,  530,  it  is  said  in 
a  suit  between  tenant  and  landlord:  "  The  cause  of 
action  does  not  rest  upon  any  covenant,  expreiss  or 
implied,  of  the  landlord  to  repair  the  premises,  nor 
that  they  were  habitable  at  the  time  the  lease  was 
made,  nor  does  it  rest  necessarily  upon  the  relation 
of  landlord  and  tenant.  .  .  .  But  the  cause  of 
action  is  based  upon  the  maxim  that  every  person 
must  so  use  his  own  premises  as  not  to  injure  others 
either  in  person  or  property."  The  declaration 
showed  a  nuisance  when  the  premises  were  leased, 
known  to  defendant  and  concealed  from  plaintiff,  cal- 
culated  to   injure   his   health. 
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On  the  former  trial  of  this  cause  a  few  cases  were 
cited  upon  the  point  of  liability  of  the  landlord,  where 
he  knows,  or  by  using  reasonable  care  and  diligence 
ought  to  know,  of  the  danger  or  nuisance,  but  it  was 
not  attempted  to  cite  them  all.  The  following  were 
cited  in  12  Pickle,  335:  Martin  v.  Richards^  155 
Mass.,  381;  Bashe  v.  Boyce^  73  Md.,  469;  Carson  v. 
Godley^  26  Penn.  State,  111;  Cok^  v.  Outhkese^  4c^ 
Am.  Rep.,  499;  Lindsley  v.  Lupton^  150  Mass.,  288; 
Maynihan  v.  Allyn^  162  Mass.,  272;  Pingrey  on  Real 
Estate,    Sec.    592. 

We  add  others,  but  by  no  means  all  that  may 
be  cited:  Albert  v.  State^  59  Am.  Rep.,  159;  Tim- 
lin V.  The  Standard  Oil  Co.^  22  Am.  State  Rep., 
849-851;  Wood  on  Landlord  &  Tenant,  p.  855; 
Cmoen  v.  Sunderland^  145  Mass.,  363;  Minor  v. 
Sharon^  112  Mass.,  477;  Butler  v.  Cushirig^  48 
'Hum.,  617;  Cutler  v.  Hamlen^  147  Mass.,  471; 
fiooth  V.  Merriam.^  155  Mass.,  521;  Oxford  v.  Leathe^ 
165  Mass.,  255;  Wilcox  v.  Zane,  167  Mass.,  306; 
Lynch  v.  Sioan^  167  Mass.,  570;  Matthews  v.  Degraff^ 
13  Hum.,  356;  O'Dwyer  v.  O'Brien,  13  Hum.,  570; 
Metzger   v.    Schultz,   59   Am.   State   Rep.,   323. 

In  Albert  v.  State,  59  Am.  Rep.,  159-161,  a 
wharf  was  rented,  and  it  was  said  ''if  defendant 
knew,  or  by  exercise  of  reasonable  diligence  could 
have  known,  of  its  unsafe  condition,  and  the  acci- 
dent happened  in  consequence  of  such  condition,  the 
plaintiff   was   entitled   to   recover." 

The   true  doctrine  is  well    stated   in   Timlin  v.    The 
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Standard  Oil  Co.y  22  Am.  State  Rep.,  849:  *«The 
law  does  not  impose  apon  the  landlord  the  duty  of 
constant  care  and  inspection  of  premises.  It  im- 
poses upon  him  the  duty  of  reasonable  care  to  in- 
form himself  of  the  condition  of  the  property  which 
he  proposes  to  let,  and  if  at  the  time  of  leasing 
he  knew,  or  if,  in  the  exercise  of  reasonable  care, 
he  would  become  informed  of  the  fact  that  the  prop- 
erty has  upon  it  a  nuisance  dangerous  to  the  public, 
or  to  an  adjoining  owner,  it  imposes  upon  the  owner 
and  proposed  lessor  the  duty  to  abate  it  before  he 
leases  the  property,  and  if  he  does  not,  it  leaves 
him  with  a  liability  to  respond  in  damages  to  any- 
one injured  in  consequence  of  and  by  the  nuisance. '^ 
And  again  it  is  said,  p.  851:  <<If  he  was,  in  truth, 
ignorant,  and  yet  by  the  exercise  of  reasonable  care 
and  diligence  he  would  have  known  of  its  existence, 
there  is  no  principle  that  can  exempt  him  from  re- 
sponsibility any  more  than  if  he  created  the  nuisance 
himself. ' ' 

In  ^V^nd€?*  v.  McLean,  19  Am.  St.  Rep.,  702,  the 
matter  is  presented  in  a  shape  that  shows  the  sound 
reason  and  good  sense  of  the  rule  that  the  landlord 
is  liable  if  the  premises  are  dangerous  when  he 
leases,  and  the  tenant  if  they  become  dangerous  when 
he  has  them  leased.  It  is  laid  down  that  the  land- 
lord is  liable  if  the  prepiises  are  a  nuisance  when 
leased,  and  he  cannot  escape  liability  by  leasing  the 
property  to  a  tenant  and  putting  him  in  possession. 
To  the  same  effect  are  KnavM   v.   Bnia,   107  Pa.  St., 
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86;  F<m  v.  Roberts^  108  Pa.  St.,  489;  Leonard  v. 
Stortiy  15  Am.  Rep.,  78,  79,  note;  Ingeursen  v.  Ban- 
kiuj  64  Am.  Rep.,  109;  Tomle  v.  Hampton^  129  111., 
379;  Kern  v.  Myll^  80  Mich.,  626;  Riley  v.  Simpson^ 
83  Cal.,  217;  Nugent  v.  Boston  Bailroad^  80  Me., 
63;  City  of  Lowell  v.  Spaulding^  60  Am.  Dec,  780, 
notes. 

In  Cutler  v.  Hamlen^  147  Mass.,  476,  the  Court 
held  that  when  the  landlord  knew  the  drains  were 
defective,  and  also  that  diphtheria  had  been  in  the 
house,  the  jury  would  have  been  warranted  in  find- 
ing that  the  landlord  knew,  or  ought  to  have  known, 
as   a   prudent   man,    that  this   was   dangerous. 

In  Lindaey  v.  Leighton^  160  Mass.,  288,  the  Court 
was  asked  to  charge  that  it  must  be  known  that 
the  defendant  had  knowledge  of  the  defect,  or  they 
could  not  hold  him.  The  trial  Judge  refused,  and, 
on  appeal,  the  Supreme  Court  said  this  refusal  was 
correct,  that  it  was  not  necessary  to  show  that  de- 
fendant had  actual  knowledge  of  the  defect.  His 
duty  was  that  of  due  care,  and  ignorance  of  the 
defect  was  no  defense.  Citing  Oill  v.  Middleton^ 
106  Mass.,  477;  Bedman  v.  Conway^  126  Mass., 
374;  Looney  v.  McLean^  129  Mass.,  33;  Watkins  v. 
Goodall^  138  Mass.,  633.  This  was  a  case  of  de- 
fect in  steps  leading  to  a  tenement  occupied  by 
plaintiff.  There  was  evidence  that  defendant's  atten- 
tion had  been  called  to  the  defect,  and  he  had  fre- 
quently  passed  over   the   steps. 

In  Martin  v.   BichardH^   165  Mass.,   386,  the  Court 
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held  that  if  the  condition  of  the  vault,  in  1886,  was 
dangerous,  and  defendant's  attention  was  called  to  it, 
and  he  undertook  to  remedy  it  and  used  means  which 
were  ineffectual  to  remedy  it,  and  which  he  knew, 
or*  ought  to  have  known,  were  ineffectual,  he  can- 
not escape  liability  by  employing  a  servant  to  do 
the  work  and  escape  consequences  of  the  servant's 
neglect  to  do  the  work  properly.  The  knowledge 
of  the  servant  must  be  imputed  to  the  master.  Cit- 
ing Baldwin  v.  Casella^  L.  R.,  7  Ex.,  325;  Gladman 
V.  Johnson^  36  Law  J.,  C.  P.,  153;  Apjplehee  v.  Percy ^ 
43    Law   J.,    C.    P.,    365. 

In  Moyiiihan  v.  Allyn^  162  Mass.,  272,  it  was 
held  that  the  minor  could  not  recover  because  the 
defect  was  in  existence  when  the  premises  were  let. 
The  defect  was  in  a  platform  common  to  several 
tenants,  but  the  controlling  feature  was,  that  its 
condition  could  have  been  ascertained  by  reasonable 
examination  of  the  tenant.  The  Court  held  that  de- 
fendant's duty  was  to  keep  the  platform  in  as  good 
condition  as  when  leased,  and  to  inform  the  tenant  of 
any  hidden  defects  which  could  not  be  discovered  by 
reasonable    diligence. 

In  Booth  V.  Mei^'iam^  155  Mass:,  522,  it  is  said: 
'<If  there  is  a  concealed  defect  that  renders  the 
premises  dangerous,  which  the  tenant  cannot  discover 
by  the  exercise  of  reasonable  diligence,  of  which  the 
landlord  has  or  ought  to  have  knowledge,  it  is  the 
landlord's  duty  to  disclose  it,  and  he  is  liable  for  any 
injury   which   results   from    his   concealment   of   it.     It 
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is  also  said  in  the  case,  that  there  was  nothing  to 
show  that  defendant  had  actual  knowledge  of  the 
danger  or  was  culpably  responsible  for  it,  and  that 
it   was*  such   as   could   have   been   easily  discernible. 

In  Oxford  v.  Leathe.  166  Mass.,  255,  the  land- 
lord was  held  liable  for  the  condition  of  a  platform 
used  to  go  into  a  place  of  public  amusement,  on  the 
ground  that  he  must  have  contemplated  the  public 
would  go  on  it  and  the  liability  is  stated  to  be  just 
the  same  as  if  the  premises  are  let  with  a  nuisance 
upon   them.      Citing   many   familiar   cases. 

In  Wilcox  V.  Zane^  167  Mass.,  306,  nurse  of 
tenant  was  injured  by  defective  condition  of  roof  used 
by  all  the  tenants  in  the  building  to  hang  out  clothes 
and  other  purposes.  There  was  no  evidence  that 
plaintiff  did  not  exercise  due  care.  There  was  evi- 
dence that  the  plank  which  broke  was  badly  decayed, 
cross-grained,  and  knotty,  and  no  repairs  had  been 
made  on  the  roof  for  years.  The  plaintiff  testified 
that  he  had  never  noticed  the  defect.  It  was  held 
that  she  had  no  such  duty  to  observe  the  condition 
of   the   roof   as   to   safety   as   the   landlord   had. 

In  Lynch  v.  Swan^  167  Mass.,  510,  there  was  an 
injury  upon  a  common  stairway  used  by  several  ten- 
ants. The  Court  savs  there  was  some  evidence  that 
the  step  was  not  strong  enough,  and  the  question 
was  whether  or  not  the  landlord  knew  this  or  ought 
to  have  known  it.  It  was  not  so  apparent  that 
plaintiff  could  be  held  to  take  the  risk.  The  Court 
say  the   question   is   this.    Was   there  evidence   for   the 
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jury  that  the  landlord  ought  to  have  known  it,  or 
would  have  known  it  if  he  had  exercised  reasonable 
care?  And  again  the  Court  emphasizes  what  the  land- 
lord knew,  or  ought  to  have  known,  as  the  con- 
trolling  feature   in   the   case. 

In  Matthews  v.  DeOraff^  13  Hun,  366,  it  was 
held  to  be  the  duty  of  a  landlord  to  keep  in  repair 
a  coal  hole  or  chute  in  the  sidewalk  in  front  of 
premises  which  he  leased,  and  that  he  must  from 
time  to  time  examine  and  see  its  condition,  even 
though  the  same  tenant  held  over  from  term  to  term, 
and  it  is  put  on  the  ground  that  it  is  the  duty  of 
the  landlord  to  examine  and  ascertain  the  condition 
of  the  property  when  he  leases  it,  and  the  holding 
over  from  term  to  term  was  in  effect  a  new  lease 
each  term.  This  proceeds  upon  the  idea  that  the 
landlord  owes  a  duty  to  the  public  to  have  his  prem- 
ises safe  when  he  leases  them,  even  though  the  obli- 
gation is'  on  the  tenant  to  make  repairs  during  the 
lease. 

In  O'  Dwyer  v.  O^  Brien^  13  Hun,  570,  it  was  held 
that  the  landlord  would  be  liable  for  the  defective 
repairing  of  a  plank  walk  on  the  premises  used  by 
plaintiff  but  for  the  fact  that  the  tenant  could  and 
did  see  the  defect  and  danger,  and  was  thus  guilty 
of  such  contributory  negligence  as  would  defeat  her 
recovery. 

In  Bashe  v.  Boyce^  73  Md.,  469,  it  was  held 
that  the  owner  of  a  wharf  was  not  liable  for  injuries 
sustained    by   an   employe   of    a   lessee   from   a   rotten 
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plank  unless  it  appears  that  the  owner  knew,  or  by 
reasonable  care  and  diligence  could  have  known,  the 
unsafe  condition  of  the  wharf  when  he  leased  it. 
See,  also,  Metzger  v.  Schultze^  16  Ind.  App.,  464; 
59    Am.    St.    Rep.,    323. 

It  was  not  held  in  Hines  v.  Willcox^  that  a  land-l 
lord  is  liable  for  a  defect  which  occurs  or  a  danger 
that  arises  after  the  lease  has  been  made  and  while 
the  tenant  is  in  possession.  For  these  defects  and 
dangers  the  tenant  not  only  has  no  recourse  against 
the  landlord,  but  he  is,  on  the  contrary,  liable  him- 
self to  third  persons  who  may  be  injured.  But  the 
landlord  is  liable  for  such  defects  and  dangers  as  i 
are  in  existence  when  the  lease  is  made,  provided  he  ! 
knew  of  them  or  ought  to  know  of  them,  and  pro- 
vided also  that  the  tenant  does  not  know  of  them 
and  could  not  know  of'  them,  both  parties  in  the 
matter  exercising  I'easonable  care  and  diligence.  Sev- 
eral distinctions  are  attempted  to  be  drawn,  but  so 
far  as  they  affect  the  question  of  the  duty  of  the 
landlord  to  know  the  condition  of  his  premises,  there 
is  no  ground  for  any  difference  in  its  application. 
It  is  said  that  many  of  the  cases  in  which  the  ex- 
pression "ought  to  know"  is  used  in  regard  to  the 
landlord,  are  cases  in  which  the  landlord  remains  in 
possession  of  a  portion  of  the  premises  while  other 
portions  of  the  same  premises  are  in  the  possession 
of  other  tenants.  But  the  only  difference  between 
the  two  classes  of  cases  appears  to  be  this,  that  the 
liability   of   the   landlord   ordinarily  ceases   if   he   rents 
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out  the  entire  premises,  but  when  he  retains  part  it 
continues  so  long  as  he  is  in  possession  of  such  part 
used  for  common  purposes.  When  the  entire  prem- 
ises are  leased,  the  landlord  is  liable  if  the  premises 
are  dangerous  when  he  makes  the  lease,  but  ordi- 
narily not  longer;  when  he  remains  in  possession  of 
a  portion,  his  liability  continues  so  long  as  he  remains 
in  possession  of  that  portion  not  leased.  In  the 
former  cases  it  is  his  duty  to  know  the  condition 
when  he  leases;  in  the  latter,  to  know  the  condition 
so  long  as  he  retains  control  of  any  part  of  the 
common  property.  The  obligation  in  either  case  to 
know  the  condition  of  the  property  is  the  same,  but 
in  the  former  it  ceases  after  the  tenant  enters;  in 
the  latter  it  is  a  continuing  obligation  while  the  land- 
lord  retains   possession. 

It  is  said  that  some  of  the  cases  cited  are  cases 
of  public  property,  such  as  docks,  wharves,  theaters,  ' 
and  other  places  of  public  resort,  and  it  is  attempted 
to  show  that  these  *  form  exceptions  to  the  general 
rule.  Even  if  this  were  so,  it  could  not  avail  in 
this  case,  as  the  property  in  this  case  was  rented  for 
boarding  house  purposes,  and  so  known  to  the  land- 
lord or  his  agent.  But  we  are  unable  to  see  any 
ground  for  the  application  of  a  different  rule  in  such 
cases.  In  the  one  case  we  have  an  instance  of  a 
quasi  public  nuisance,  in  the  other  a  case  of  quasi 
private  nuisance.  But  the  obligation  not  to  expose 
the  individual  to  danger  is  the  same  as  that  not  to 
expose   the   public   to   danger. 
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It  has  been  said  that  a  private  nuisance  '<is  any- 
thing done,  ...  or  omitted  to  be  done,  con- 
trary .to  a  legal  duty,  from  which  an  injury  results 
to  another"  (16  Am.  &  Eng.  Enc.  L.,  929-30),  and 
there  is  no  difference  in  principle  between  a  condi- 
tion which  is  called  a  private  and  one  called  a  public 
nuisance.  One  is  where  the  danger  is  to  the  in- 
dividual, the  other  when  it  is  to  a  number  of  indi- 
viduals  or   the   entire   public. 

So  far  as  there  is  any  obligation  on  the  landlord 
to  know  the  condition  of  his  property,  it  does  not 
matter  whether  the  dangers  and  defects  are  patent  or 
secret,  unless,  indeed,  there  is  some  more  stringent 
duty  in  the  latter  case,  inasmuch  as  it  may  be  pre- 
sumed that  as  to  patent  dangers  they  will  most 
probably  be  seen  by  the  tenant  if  he  has  the  op- 
portunity of  examination.  But  to  hold  that  the  rule 
of  .caveat  emptor  applies  to  all  cases  of  rental  when 
there  is  no  warranty,  is  to  ignore  the  large  mass  of 
cases,  which  hold  the  landlord  liable  (1)  if  he  is 
guilty  of  fraud  or  deceit,  (2)  if  he  leases  premises 
which  are  dangerous  when  lei^ed.  The  result  of  this 
doctrine,  if  carried  out,  is  that  if  a  tenant  has  no 
opportunity  to  examine  the  premises  he  must  never- 
theless take  them  at  his  own  risk.  If,  for  instance, 
a  landlord  leases  premises  in  a  distant  city  which  the 
tenant  does  not  see,  and  has  no  opportunity  to  ex- 
amine, under  the  rule  of  caveat  emptor^  if  the  tenant 
enters  without  an  opportunity  for  examination,  and  is 
injured    by   the   dangerous   and   defective   condition    of 
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the  premises,  the  landlord  is  not  liable.  Such  doctrine 
is  not  based  on  any  sound  reason,  and  the  true  rule 
is  that  the  rule  of  caveat  emptor  only  applies  so  far 
as  the  rights  of  the  parties  rest  on  contract,  or  when 
the  tenant  has  an  opportunity  to  examine  the  prem- 
ises, and  the  defect  is  so  obvious  and  the  danger  so 
apparent  that  he  can  see  it  by  using  ordinary  care 
and   diligence. 

It  is  argued  with  much  earnestness  and  ability 
that  in  order  to  make  the  rule  operative  it  must 
be  held  that  the  landlord  is  required  to  exercise  a 
greater  degree  of  diligence  and  care  than  the  tenant. 
But  this  position  is '  not,  we  think,  well  taken. 
The  degree  of  care  and  diligence  required  of  each 
is  the  same — that  is,  reasonable  care  and  diligence, 
such  as  a  reasonably  prudent  person  would  exercise 
if  surrounded  by  the  same  or  similar  circumstances. 
From  the  very  nature  of  the  case  the  same  degree 
of  care  and  diligence  exercised  by  each  would  in 
many,  if  not  all  cases,  enable  the  landlord  to  know 
more  than  the  tenant.  The  former  owns  the  prop- 
erty, has  daily  access  to  it  and  an  opportunity  to 
know  its  condition, '  and  his  attention  s  or  may  be 
called  to  defects  by  previous  tenants.  The  tenant 
sees  the  property  but  once  perhaps,  and  that  in  a 
more  or  less  hurried  manner.  Not  beino;  familiar 
with  the  premises,  he  cannot  by  such  inspection 
know  as  much  of  the  property  as  the  landlord 
does.  Again,  each  may  see  the  same  defect,  and 
the   danger   arising   out    of   such '  defect    may    not   be 
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apparent  at  a  glance  or  single  examination  such  as 
the  tenant  can  make,  and  be  may  well  presume,  that, 
if  dangerous,  the  landlord  would  not  let  it,  nor 
would  previous  tenants  have  occupied  it.  The  land- 
lord, however,  may  have  had  his  attention  called 
to  the  defect  by  prior  tenants,  and  he  may  have 
observed  them  time  and  again.  In  such  case  it 
would  be  obligatory  upon  him  to  ascertain  the  cause 
and  extent  of  the  defect,  and  whether  dangerous  or 
not.  The  opportunities  and  means  of  information 
of  the  landlord  are  necessarily  greater  than  those  of 
the  tenant  when  both  exercise  the  same  degree  of 
care  and  diligence.  This  idea  is  forcibly  illustrated 
in  the  present  case,  where  a  defect  was  clearly  ap- 
parent  but  the  cause  of  it  and  the  danger  arising 
out  of  it  were  not.  The  tenant,  looking  at  the 
opening  between  the  porch  and  wall,  would  not  dis- 
cover its  cause  upon  a  single  examination,  and  he 
might  well  presume  that  it  only  amounted  to  a 
matter  of  some  discomfort  and  inconvenience  from 
falling  rains  and  snows.  But  the  landlord's  attention 
had  been  called  to  it  more  than  once  by  a  former 
tenant,  and  he  had  been  notified  of  the  danger. 
Under  such  circumstances  it  was  incumbent  on 
him  to  have  examined  into  the  extent  and  cause 
of  the  defect,  and  the  proof  is  clear  that  the 
danger  would  have  appeared  to  any  workman  or 
other  person  who  would  investigate  the  cause  of  the 
defect. 

It   is   said   this   rule   of   reasonable  diligence  on   the 
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part  of  both  landlord  and  tenant  destroys  itself,  for 
if  the  danger  is  apparent  either  party  may  see,  and, 
the  negligence  of  the  landlord  being  neutralized  by 
that  of  the  tenant,  there  can  be  no  recovery. 
Even  if  this  were  so  it  is  no  more  than  the  ap- 
plication of  a  similar  doctrine  in  many  other  rela- 
tions of  life,  as,  for  instance,  .when  the  negligence  of 
the  master  is  neutralized  by  the  contributory  negli- 
gence of  the  servant,  so  as  to  prevent  the  latter 
from  recovering  when  he  would  be  otherwise  entitled 
to    recover. 

So,  also,  in  case  of  railroad  or  other  accidents 
and  injuries,  a  party  injured  has  the  right  to  re- 
cover because  of  the  negligence  of  the  railroad  or 
other  party,  but  he  may  lose  this  right  because  his 
own  negligence  has  contributed  to  and  is  the  direct 
cause  of  the  injury,  and  the  same  rule  applies  in  • 
other  relations. 

It  is  evident,  however,  that  this  rule  of  coun- 
terbalancing negligence  can  only  apply  to  cases 
where  the  tenant  has  the  opportunity  to  see,  ex- 
amine, and  ascertain  not  only  the  defects  byt  also 
the    dangers   equally    with    the    landlord. 

The  trial  Judge  in  his  charge  followed  substan- 
tially the  rules  laid  down  in  ITines  v.  Willcox^  and 
Steiiherg  v.  Willcox^  reported  in  12  Pickle,  and 
upon  a  re-examination  of  these  cases,  after  the  ablest 
arguments  and  most  severe  criticism,  the  majority 
of  the  Court  does  not  see  that  the  principles  there 
laid    down,     when    properly    understood    and    applied. 
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are  wrong.       Judges     Beard    and     McAlister    do    not 
concur    in    the    rules   there    laid   down. 

In  the  case  now  on  trial  there  are  other  feat- 
ures that  are  equally  conclusive  of  the  plaintiff's 
riffht  to  recover.  There  is  evidence  in  the  record 
tending  to  show  that  the  plaintiff  actually  knew  the 
dangerous  condition  of  the  porch  when  the  lease 
was  made,  also  that  he  had  his  attention  called  to 
such  dangerous  condition  after  the  lease  was  made, 
and  promised  and  undertook  to  make  it  safe  and 
sent  a  carpenter  to.  make  the  necessary,  repairs,  and 
that  after  they  were  made  the  tenants  were  assured 
the  premises  were  safe.  It  is  true  there  is  some 
conflict  on  both  the  points  as  to  what  repairs 
were  promised  and  what  were  made,  but  there  is 
evidence  from  which  the  jury  would  be  warranted 
in  holding  as  they  did,  and  in  concluding  that  the  un- 
dertaking and  effort  of  the  landlord  was  not  merely 
to  shut  out  the  snow  and  rain  by  tacking  a  little 
tin  over  the  opening,  but  to  make  the  porch  safe 
and  secure,  and  the  evidence  is  quite  clear  that 
any  ordinary  carpenter  or  workman,  in  attempting  to 
make  any  repairs,  could  not  but  see  the  dangerous 
conditions  existing.  Upon  this  point  see  the  cases 
of  Werthheuner  v.  Saunders^  37  L.  R.  A.,  147; 
Martin  v.  Ri^h^rds^  155  Mass.,  386,  and  cases 
there    cited. 

We  are  of  opinion  there  was  evidence  to  warrant 
the  jury  in  believing  that  the  premises  in  this  case 
were    in    dangerous    condition     when    they   were    let; 
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that  while  the  defect  was  to  some  extent  patent,  the 
danger  was  not  so  apparent  that  the  plaintiff,  in  the 
exercise  of  ordinary  care  and  diligence,  could  have 
known  of  it;  that .  there  was  an  obligation  upon  the 
landlord  to  make  such  examination  of  the  premises 
as  a  reasonably  prudent  man  would  do  in  order  to 
ascertain  their  condition,  and  especially  under  the  cir- 
cumstances of  this  case;  that  there  is  no  evidence  of 
any  attention  or  care  or  diligence  on  the  part  of  the* 
landlord  whatever,  his  theory  being  he  is  under  no 
obligation  to  exercise  any;  that  the  attention  of  the 
landlord  and  his  agent  was  called  to  the  condition'  of 
the  porch  both  before  and  after  the  lease,  and  the 
defect  was  of  such  character  as  would  have  led  a 
reasonably  prudent  man  to  have  seen  the  danger  when 
he  attempted  to  repair  it,  and  that  it  was  negligence 
not  to  make  it  safe  after  undertaking  to  work  on  it, 
and  that  there  is  liability  on  the  part  of  the  land- 
lord to  the  tenant,  arising  out  of  these  facts  and  con- 
ditions, for  which  he  is  liable,  and  the  judgment  of 
the  Court  below  is  affirmed  with  costs. 
Judges   Beard   and   McAlister   dissent. 
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Tennessee  Coal,  etc.,  Co.  v.  McDowell. 
{JVashville.      July    19,    1898.) 

1.  Estoppel.    In  pais  defeats  title  to  land. 

The  owner  of  land  who  has  acquired  title  by  seven  years*  ad- 
verse possession,  under  a  conflicting  junior  grant,  estops  him- 
self, to  assert  that  title,  pro  tanto,  by  knowingly  permitting  the 
senior  grantee,  oi*  those  claiming  under  him,  to  cut  off  and  sell 
a  portion  of  the  land  thus  held  to  an  innocent  party,  who  has 
in  good  faith  taken  possession  and  paid  the  price,  or  otherwise 
incurred  obligations  about  the  land.     {Post,  pp,  566-571,) 

Cases  cited  and  approved:  Patton  u  McClure,  M.  &  T.,  339;  Mor- 
ris u  Moore,  11  Hum.,  434;  6  Johns.  Ch.,  167. 

2.  Statute  of  Limitations.    Suspension  of . 

The  constitutional  and  statutory  provisions  enacted  in  1865  and 
1870,  declaring  a  suspension  of  all  statutes  of  limitations  from 
May  6,  1861,  to  January  1,  1867,  did  not,  and  could  not  if  so 
intended,  divest  or  in  any  manner  affect  a  title  to  land  which 
had  been  acquired  by  seven  years*  adverse  possession,  com- 
mencing in  1856  and  maturing  in  1863.     {Post,  PV-  571,  572.) 

Constitution  construed:  Schedule,  {4. 

Act  construed:  Acts  1865,  Ch.  10.     See  Code,  J  2784a  (T.  &  S.). 

Cases  cited  and  approved:  State  v.  Bank,  9  Yer.,  119;  Girdner  v. 
'  Stephens,  1  Heis.,  280. 


FROM     GRUNDY. 


Appeal   from    Chancery   Court   of  Grundy    County. 
Thos.    M.    McConnell,   Ch. 

A.    T.   Bell,    W.    D.  Spears,   and  Steger,   Wash- 

« 

ington   &  Jackson   for    Railroad. 
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J.  B.  Ferguson,  T.  C.  Lind,  A.  B.  Woodard, 
Granbery   &    Marks  for   McDowell. 

McAlister,  J.  This  is  an  ejectment  bill  filed 
in  the  Chancery  Court  of  Grundy  County  to  es- 
tablish complainants'  title  to  a  tract  of  land  com- 
prising about  one  hundred  and  sixty  acres,  and  to 
remove  a  cloud  from  said  title.  The  Chancellor 
dismissed  the  bill.  On  appeal  the  Court  of  Chan-^ 
eery  Ap(>eals  reversed  the  decree  of  the  Chancellor 
and  pronounced  a  decree  in  favor  of  complainant 
for  the  lands  in  controversy.  Defendants,  McDowell 
and    Fero^uson,     appealed    and    have    assi^^ned    errors. 

Cx^mplainant,  the  Tennessee  Coal,  Iron  &  Railroad 
Co.,  derives  its  title  from  grant  No.  5087,  issued  by 
the  State  of  Tennessee  to  S.  B.  Barrell,  April  25, 
1837,  for  5,000  acres.  This  grant  was  based  upon 
an  entry  duly  made  by  S.  B.  Barrell  November 
24:,  1836.  Defendants,  McDowell  and  Ferguson,  de- 
rive their  title  from  a  grant  issued  by  the  State  of 
Tennessee  to  Stephen  Kilgore,  Jr.,  March  1,  1856, 
for  one  hundred  and  sixty  acres.  It  is  conceded 
by  counsel  that  this  one  hundred  and  sixty  acre 
tract  granted  to  Kilgore  was  comprised  within  the 
boundaries  of  the  5,000  acre  grant  issued  to  S.  B. 
Barrell. 

The  claim  of  defendants  is  that,  notwithstanding 
the  senior  entry  and  grant  of  this  land  to  Barrell, 
that  they  and  their  i)redece8sors  in  title  had  been 
in     possession     of     the     one     hundred     and    sixty  acre 
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tract  by  actual  inclosures  for  more  than  seven  years 
prior  to  the  institution  of  this  suit,  and  that  there- 
fore their  title  is  superior  under  the  first  section  of 
the   Act   of   1819. 

The  Court  of  Chancery  Appeals  find  that  defend- 
ants are  estopped  to  assert  title  to  the  land,  on  ac- 
count of  certain  acts  in  pais  on  the  part  of  Stephen 
Kilgore,  Jr.,  their  predecessor  in  title  and  the  orig- 
inal    grantee    of    this    one    hundred    and    sixty    acre 

■ 

tract. 

The  first  assignment  of  error  on  behalf  of  de- 
fendants is  that  the  facts  found  by  the  Court  of 
Chancery  Appeals  would  not,  as  a  matter  of  law, 
have  estopped  Kilgore  •  to  claim  title  to  the  land  in 
controversy,  and  hence  his  privies  and  successors  in 
title   are   not   esstopped. 

The  specific  objection  made  to  the  decree  of  the 
Court  of  Chancery  Appeals  is  that  it  does  not  find 
that  complainant  company  was  misled,  or  that  its 
title  was  acquired  upon  the  faith  of  any  conduct  or 
representations  made  by  the  said  Stephen  Kilgore,  Jr. 
On  this  point  the  Court  of  Chancery  Appeals, 
through  Judge  Wilson,  finds,  viz.:  '*It  is  moreover 
clear  when  the  representatives  of  the  Barrell  interests 
came  to  survey  out  the  Barrell  lands  and  convey 
them  to  the  complainant,  .  .  .  they  did  survey 
and  include  in  its  transfer  to '  the  complainant  com- 
pany all  of  the  Kilgore  grant  aforesaid  except  the 
fifty  odd  acres  embraced  in  what  is  known  as  the 
Kilgore  improvements.     We  think,  also,  the  weight  of 
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the  evidence  shows  that  Kilgore  recognized  the  right 
of  the  representatives  of  Barrell  to  convey  all  of 
said  grant,  outside  of  his  improvements,  to  the  com- 
plainant. We  think,  also,  that  after  the  conveyance 
was  made  to  complainant,  Kilgore  stood  by  and 
recognized  its  rights.  He  (Kilgore)  permitted  it  to 
take  a  transfer  from  the  representatives  of  the  Barrell 
interests.  He  permitted  it  to  cut  off  timber,  and  all 
the  valuable  timber,  up  to  his  improvements.  He 
permitted  it  to  sell  lots  and  parcels  of  land  up  to 
and  adjoining  his  improvements,  and  it  appears  that 
he  gave  in  his  lands  for  taxes  as  embracing  only  his 
improvements.  We  think,  under  the  authorities,  as 
well  as  sound  reason,  that  when  he,  without  assert- 
ing his  title,  permitted  the  representatives  of  the 
Barrells  to  sell  this  land  to  complainant,  permitted 
it  to  go  into  possession,  as  far  as  it  could  take  pos- 
session of  such  land,  and  sell  it  off,  without  taking 
any  steps  to  assert  his  rights,  he  thereby  estopped 
himself   from   asserting   any   title." 

"It  may  be  very  true,"  says  that  Court,  ''that 
assuming  his  (Kilgore' s)  title  to  be  perfect,  he  would 
not  be  estopped  as  against  Barrell  to  assert  his  title 
because  of  a  parol  agreement  to  surrender  all  of  his 
grant  except  that  embraced  in  his  improvements.  But 
we  apprehend  that  a  different  question  is  presented 
if  the  facts  show  that  he  stood  by  and  permitted 
the  representatives  of  Barrell  to  sell  and  convey  the 
land,  outside  of  his  improvements,  to  the  complainant. 


without   asserting    his    claim   and   title   to   the   same." 
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"It  is  also  true,"  still  quoting  from  Judge  Wil- 
son's opinion,  ''as*  argued  by  counsel,  that  Kilgore 
said  to  quit-e  a  number  of  people  that  all  of  grant 
11,602  belonged  to  him,  and  was  his  land,  but  we 
do  not  understand  that  the  mere  assertion  of  owner- 
ship of  lanci  will  preclude  the  operation  of  the  doc- 
trine of  estoppel,  or  that  it  will  establish  title  to  land. 
Proper   legal   steps   must   be   taken." 

The  Court  concludes  its  opinion  as  follows:  *'We 
find  as  a  fact  that  in  1867,  Kilgore,  knowing  that 
the  representatives  of  Barrell  had  surveyed  out  his 
(Kilgore' s)  improvements  on  grant  11,602,  and  for 
the  purpose  of  selling  and  transferring  the  remainder 
to  the  complainant,  Tennessee  Coal,  Iron  &  Railroad 
Co.,  estopped  himself  by  his  acquiescence,  and  by 
subsequent  permission  or  acquiescence  in  the  sale  of 
lots  up  to  his  improvements,  and  the  cutting  and  re- 
moval of  timber,  from  asserting  title  to  the  land  in 
dispute. ' ' 

We  have  thus  quoted  at  length  from  the  opinion, 
for  the  reason  it  is  earnestly  insisted  that  upon  the 
facts  found  no  estoppel  can  be  predicated.  It  is 
insisted  by  counsel  that  the  Court  of  Chancery  Ap- 
peals does  not  find  that  the  recognition  by  Ealgore 
of  the  right  of  the  representatives  of  Barrell  to  con- 
vey all  of  his  grant,  outside  of  his  improvements, 
was  at  a  time  anterior  to  the  execution  of  the  deed 
by  the  Barrells  to  the  complainant  company,  or  that 
such  recognition  in  any  way  induced  the  acceptance 
of   that   deed   or   the   consummation   of   that  trade. 
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We  are  constrained  to  disagree  with  counsel  in  his 
construction  of  the  findings  of  the  Court  of  Chancery 
Appeals.  That  Court  distinctly  finds,  and  the  find- 
ing is  repeated  more  than  once,  that  Kilgore  stood 
by  and  permitted  the  representatives  of  Barrell  to 
sell  and  convey  the  land  outside  of  his  improvements 
to  complainant  company,  without  asserting  his  claim 
and  title  to  the  same.  And  they  find  as  a  fact  that 
in  1867,  Kilgore,  knowing  that  the  representatives  of 
Barrell  had  surveyed  out  his  improvements  in  grant 
No.  11,602  for  the  purpose  of  selling  and  transfer 
ring  the  remainder  to  the  complainant,  estopped  him- 
self by  his  acquiescence,  and  by  his  subsequent  per 
mission  or  acquiescence  in  the  sale  of  lots  up  to 
his  improvements.  Here  is  a  finding  that  the  rep- 
resentatives of  Barrell,  prior  to  the  conveyance  to 
complainant,  surveyed  out,  with  the  knowledge  of 
Kilgore,  his  improvements,  comprising  fifty-three  acres, 
as  an  interfering  claim;  that  this  survey  was  made 
for  the  purpose  of  selling  and  transferring  the  re- 
mainder of  the  one  hundred  and  sixty  acre  grant  to 
complainant  company,  and  that  Kilgore  acquiesced  in 
all  this,  and  stood  by  and  permitted  it  to  be  done 
without   asserting   any   claim    or    title. 

It  was  held  in  Patfan  v.  McClure^  M.  &  Y., 
339,  *'that  if  one  knowingly,  though  he  does  it 
passively  by  looking  on,  suffer  another  to  purchase 
and  expend  money  upon  land  under  an  erroneotis 
opinion  of  title,  without  making  his  claim  known, 
he   shall    not   afterwards    be   permitted   to   exercise   his 
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legal  rights  against  such  person.  To  do  so  would 
be  an  act  of  fraud  and  injustice,  and  his  conscience 
would   be    bound    by   this   equitable   estoppel." 

Again,  in  /Sfcnve  v.  Barker ,  6  Johns.  Ch.,  167, 
it  was  held,  viz.:  Where  one  having  title  **acquiesces 
knowingly  and  freely  in  the  disposition  of  his  prop- 
erty for  a  valuable  consideration,  by  a  person  pre- 
tending to  title  and  having  color  of  title,  he  shall 
be  bound  by  that  disposition  of  the  property,  and 
especially  if  he  encouraged  the  parties  to  deal  with 
each  other  in  such  sale  and  purchase.  It  is  deemed 
an  act  of  fraud  for  a  party  cognizant  ail  the  time 
of  his  own  right  to  suflfer  another  party  ignorant 
of  that  right  to  go  on  under  that  ignorance  and 
purchase  the  property  or  expend  money  in  making 
improvements  upon  it,"  This  case  is  cited  in  3fo?'- 
rU  V.  Moore  ^  11  Hum.,  434,  and  the  principle 
therein  laid  down  is  approved.  These  principles,  ap- 
plied to  the  facts  found  by  the  Court  of  Chancery 
Appeals,  are  conclusive  of  this  case,  and  result  in 
its   affirmance. 

There  is  one  view  of  the  case  presented  by  the 
Court  of  Chancery  Appeals  from  which  we  are  con- 
strained to  dissent,  and  that  is  in  respect  of  the 
statute  of  limitations.  The  question  presented  was 
whether  the  title  of  Kilgore  had  been  perfected  by 
seven  years  adverse  possession  under  his  grant. 
The  Court  of  Chancery  Appeals  found  that  Kilgore's 
grant  was  issued  to  him  March  1,  1856,  and  al- 
though   he    went    into    possession   and   remained   con- 
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tinuously  in  possession  from  that  date  until  1867, 
his  title  was  not  perfected  by  the  statute  of  limita- 
tions of  seven  years,  for  the  reason  the  operation  of 
the  statute  was  sus{)ended  from  May,  1861,  until 
January,  1867.  In  this  position  that  Court  was  in 
error.  If  Kilgore  went  into  possession  in  1856  and 
continued  in  adverse  possession,  his  title  was  per- 
fected in  1863,  by  seven  years  adverse  possession. 
The  statute  of  limitations  was  not  suspended  until 
after  the  rights  of  Kilgore  had  become  vested  by 
adverse  possession  under  his  grant.  By  Section  4 
of  the  schedule  to  the  amendment  to  the  Constitu- 
tion, adopted  February  22,  1865,  it  was  provided 
that  no  statute  of  limitations  shall  be  held  to  op- 
erate from  and  after  May  6,  1861,  until  such  time 
hereafter  as  the  Legislature  may  prescribe.  By  the 
Act  of  the  Legislature  passed  May  30,  1865,  the 
statute  was  suspended  from  May  6,  1861,  until 
January  1,  1867.  The  new  Constitution  of  1870, 
in  Section  4  of  the  schedule,  contained  a  similar 
provision.  But  it  will  be  perceived  that  when  these 
statutes  and  constitutional  provisions  were  passed  the 
possession  of  Kilgore  had  been  perfected  and  his 
rights  vested,  which  could  not  be  divested  by  a  con- 
stitutional provision  any  more  than  by  legislative  enact- 
ment. It  was  so  decided  in  Union  Bank  v.  State,  9 
Yer.,   119,  and   Girdnet*  v.   Stejyhens,   1  Heis.,   280. 

This  question,  however,  is  immaterial,  since  the 
estoppel  found  by  the  Court  of  Chancery  Appeals 
is   conclusive   of   the   case  against   the   defendants. 


ARGUED  AND  DETERMINED 


IN  THE 


SUPREME  COURT  OF  TENNESSEE 


FOR  THE 


WESTERN  DIVISION. 


JACKSON,    APRIL  TERM,    1898. 


Bruce   v,  Beall. 

{Jackson,      March    3,   1898.) 

1.  JuBY  Trial.    Special  jury. 

It  is  not  reversible  error  for  the  Court  to  recall  his  grant  of  a 
special  jury,  upon  his  discovery,  by  experiment,  that  it  is  im- 
practicable to  obtain  such  special  jury  as  was  desired.  (Post, 
pp.  575,  576,) 

Code  construed:  i  5841  (S.);  ?  4805  (M.  &  V.);  {  4029  (T.  &  S.). 

2.  Same.     FUling  place  of  excused  sick  juror.    Peremptory  challenge. 

A  party  to  a  civil  case,  who  has  exhausted  his  peremptory  chal- 
lenges in  impaneling  the  original  jury,  has  no  right  to  chal- 
lenge peremptorily  one  selected  to  take  the  place  of  a  juror  who 
has  been  excused  and  discharged  pending  the  trial  on  account 
of  sickness.     (Postj  pp.  576-&79. ) 
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Code  construed:  H  5824,  5840  (S.);  U  4788,  4804  (M.  &  V.);  U  *012, 

4038  (T.  &  S.)- 
Cases  cited:  Garner  v.  State.  5  Yer.,  160;  State  v.  Curtis,  5  Hum., 

601;  Blackburn  v.  Hays,  4  Cold.,  227;  State  v.  Lewis,  3  Head,  127. 

3.  Judgment.    Arrest  of. 

A  judgment  will  not  be  arrested  for  defects  in  the  declaration 
that  are  supplied  by  the  averments  of  the  pleas.  It  is  suffi- 
cient, on  motion  in  arrest,  if  the  facts  requisite  to  constitute  a 
cause  of  action  are  necessarily  inferable  from  the  pleadings 
taken  in  their  entirety.     {Post,  pp.  579,  580.) 

Cases  cited:  50  Mo.,  142,  432;  57  Mo.,  88;  73  Mo.,  57;  63  Vt.,  636; 
66  Md.,  132;  14  111.,  496;  40  Ind.,  112;  3  Mont.,  JO. 


FROM     SHELBY. 


Appeal  in  error  from  Circuit  Court  of  Shelby 
County.       L.    H.   Estes,  J. 

TuRLEY  &  Wright  and  Watson  &  Fitzhugh  for 
Bruce. 

Percy   &    Watkins   for   Beall. 

Bkard,  J.  This  case  was  before  us  at  the  last 
term  of  this  Court,  and  in  an  opinion  rejwrted  in 
41  S.  W.  Rep.,  4:46  (99  Tenn.,  303),  was  reversed 
for  an  error  of  law,  and  was  remanded  for  a  new 
trial.  It  is  again  appealed,  and  many  errors  are 
assigned  upon  the  action  of  the  trial  Judge.  While 
all  of  these  are  disposed  of  in  a  full  memorandum 
filed  with  the  record,  only  four  will  l^e  embraced 
in    this   opinion. 
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1.  At  the  instance  of  the  plaintiff  in  error  a 
special  venire  was  ordered  by  the  lower  Court  to 
try  this  case.  The  ultimate  action  of  the  Court  in 
regard  to  this  venire,  as  well  as  the  Court's  reason 
for  endeavoring  to  secure  it,  are  thus  set  out  in 
the  bill  of  exceptions,  to  wit:  '^In  considering  the 
motion  [of  plaintiff  in  error  for  a  special  jury]  the 
Court  concluded  that  he  might  be  able  to  select  men 
who,  from  their  vocations  and  business,  would  prob- 
ably be  better  acquainted  with  iron,  wire  cables, 
their  wear  and  tear  and  life.  The  Court,  there- 
upon, ordered  a  venire  of  such  men  as  he  knew 
personally  to  be  acquainted  with  such  matters.  Upon 
being  presented  to  the  Court  they  were  each  per- 
sonally examined  by  the  Court,  and  found  to  have 
a  good,  valid  reason  to  be  excused  from  serving. 
When  the  Court  had  exhausted'  this  venire,  all  hope 
of  getting  such  a  iury  as  the  motion  originally 
contemplated  was  gone,  thereupon  the  Court  con- 
cluded to  ti*y  and  give  a  jury  half  of  whom  had 
not  been  on  the  regular  panel,  irrespective  of  any 
special  qualifications  to  consider  this  case.  The  venire 
was  summoned,  but  their  excuses  satisfied  the  Court 
that  it  would  not  be  right  to  compel  them  to  sit 
on  this  case,  and  they  were  excused.  The  Court 
then  ordered  that  the  trial  proceed,  and  tendered  a 
jury  from  the  regular  venire,  which  was  excepted 
to,    but   the   Court   ordered   the   trial    to    proceed."' 

It  is  also  stated  that  the  Court  considered  the 
regular    panel    was   composed   of   good    men. 
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The  action  of  the  Court  in  thus,  depriving  the 
plaintiffs  in  error  of  a  trial  by  a  special  jury,  and 
compelling  them  to  try  before  the  regular  panel,  is 
assigned  as  error.  We  think  there  was  no  error 
in  this  action  of  the  trial  Judge  in  requiring  the 
case  to  proceed  before  the  regular  panel,  when  he 
discovered  the  effort  to  secure  men  * '  better  ac- 
quainted with  iron,  wire  cables,  their  wear  and  tear 
and  life,"  was  fruitless.  The  exercise  of  his  discre- 
tion in  granting  the  order  for  a  special  venire,  did 
not  place  it  beyond  his  power  to  revoke  it,  upon 
discovery  that  the  order  could  not  be  complied  with. 
There  was  no  vested  right  in  plaintiffs  in  error  that 
the  Court  should  continue  in  a  profitless  undertak- 
ing. Having,  in  the  end,  furnished  twelve  compe- 
tent jurors  from  the  regular  panel  to  try  the  cause, 
the  plaintiffs  in  erroi'  cannot  now  be  heard  to  com- 
plain. 

2.  After  the  trial  began,  one  of  the  jurors  was 
excused  on  account  of  illness,  and  another  juror  was 
called  in  his  place.  Upon  his  examination,  no  objection 
being  found  to  him,  the  plaintiffs  in  error  sought  to 
challenge  him  peremptorily.  This  the  Court  disal- 
lowed because  the  plaintiffs  in  error,  in  making  up 
the  jury,  had  already  exhausted  their  two  peremp- 
tory challenges.  It  is  insisted  that  this  was  error. 
By  Sec.  1,  Chap.  99,  of  the  Act  of  1817, 
brought  into  the  Code  (Shann.),  at  §5840,  it  is 
provided:  ''If  a  trial  shall  be  commenced  in  any 
criminal   prosecution   or   civil   cause,   before   any  Court 
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having  cognizance  of  the  same,  and  if,  daring  the 
progress  of  the  trial',  a  juror  or  jurors  becomes  so 
unwell  that,  in  the  opinion  of  the  Court  presiding 
in  the  trial,  he  or  they  are  unable  to  serve,  he  or 
they  may,  by  the  Court^  be  permitted  to  retire, 
and  the  Sheriff  shall  be  directed  and  required  to 
summon  instanter  a  jury  or  jurors  in  his  or  their  • 
place  or  places,  who  shall,  by  the  direction  of  the 
Court,  be  sworn,  and  the  trial  be  commenced  de  7i<yDo/* 

In  (rarner  v.  State^  5  Yer.,  160,  this  statute  was 
considered  in  regard  to  a  state  of  facts  similar  to 
those  on  this  point  arising  in  this  case,  and  it  was 
ruled  that  the  right  of  challenge  on  the  part  of  the 
prisoner,  e;r  necessitate  rei^  arose  upon  the  presenta- 
tion of  the  new  juror,  although  his  list  of  peremp- 
tory challenges  had  been  exhausted  in  making  up 
the   jury,    as   originally   found. 

Again,  in  State  v,  Cnrti^^  5  Hum.,  601,  this 
Court  said:  "By  the  common  law,  when  a  juror 
becomes  sick,  '  the  whole  jury  is  broken  up,  and 
the  same  eleven  that  had  before  been  sworn,  are 
put  to  the  prisoner,  and  may  be  challenged  by 
him.  1  Chitty  Co.  Law,  546;  4  Taunt,  309. 
But  by  the  Act  of  1817,  a  juror  is  to  be  sum- 
moned instanter  in  place  of  the  sick  juror,  and 
sworn.  The  eleven  remaining  as  part  of  the  panel 
elected  are  not  subject  again  to  challenge,  nor  are 
they  again  sworn.  5  Yer.,  160.-  The  right  of 
challenge  is  confined  to  the  juror  newly  summoned 
alone." 

1 6  P— 37 
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It  will  be  observed  that  these  two  cases,  relied 
upon  by  plaintiff  in  error  as  authority  to  support 
the  present  contention,  were  both  criminal  cases,  and 
that  the  right  of  the  peremptory  challenge  of  the 
juror  presented  in  the  room  of  the  juror  withdrawn, 
is  conceded  to  be  one  not  provided  for  in  this  Act. 
but  one  arising  by  operation  of  law.  At  common 
law,  however,  the  right  to  a  peremptory  challenge 
had  no  existence  in  civil  cases.  Thomp.  &  Mer. 
on  Juries,  Sec.  154.  In  England  no  peremptory 
challenges  are  even  now  allowed  in  civil  cases,  as  a 
matter  of  right,  though  usually  it  is  conceded  by 
the  Courts  as  a  matter  of  courtesy.  Creed  v. 
Fisher,    9   Exch.,    472. 

So  it  is,  that  where  the  common  law  is  the  basis 
of  jurisprudence,  as  in  this  State,  such  tight  must 
rest  alone  upon  statute;  and  accordingly  it  was  pro- 
vided for  by  Sec.  1,  Ch.  60,  of  the  Acts  of  1805, 
which  carried  into  the  (Sh.)  Code,  at  §  5824,  is 
as  follows:  ^<  Either  party  to  a  civil  action  tried  in 
the  Courts  of  this  State,  may  challenge  two  jurors 
without  assigning   any  cause." 

In  construing  the  section  of  the  Act  of  1817, 
hereinbefore  set  out,  it  has  been  held  that  the  with- 
drawing of  a  juror,  as  in  the  present  case,  does 
not  break  up  the  panel,  but  the  remaining  jurors 
continue  as  a  part  of  it,  neither  subject  to  challenge, 
nor  to  the  necessity  of  being  resworn,  while  the  Act 
of  1805  (§  5824,  Shannon's  Code)  has  been  held  to 
mean   that   each  party   to   a    civil,  suit,    whether   com- 
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prising  one  or  many  plaintiffs  or  defendants,  is  6n- 
titled  to  but  two  peremptory  challenges.  Bldckhum 
V.    Hays,   4   Cold.,    227. 

Taking  these  two  Acts  together,  and  especially  in 
the  absence,  in  such  case,  of  a  common  law  right 
to  a  peremptory  challenge,  we  think  the  only  effect 
of  the  withdrawal  of  a  juror  during  the  trial  of  a 
civil  cause,  and  seating  another  in  his  place,  is  that 
when  the  new  juror  is  sworn  the  trial  will  begin 
de  novo;  in  other  words,  if  the  party  objecting  has 
already  exhausted  his  peremptory  challenges  in  the 
original  panel,  the  presenting  of  the  new  juror  will 
not  extend  or  enlarge  his  right  to  such  challenge. 
This  view  of  the  operation  of  these  two  Acts,  in  a 
civil  cause,  makes  it  unnecessary  for  us  to  consider 
whether  the  case  of  State  v.  Lewis,  3  Head,  127, 
has  overruled  or  in  anywise  modified  the  cases  of 
Gamer   v.    State  and    State  v.    Curtis,   siipra, 

3.  Again,  it  is  said  the  trial  Court  was  in  error 
in  overruling  the  motion  of  defendant  below  in  ar- 
rest of  judgment.  This  motion  was  rested  on  the 
ground  that  the  declaration  did  not  aver  that  the 
plaintiff  did  not  know,'  nor  by  the  exercise  of  rea- 
sonable care  could  have  known,  of  the  defects  in  the 
elevator  which  are  .  alleged  to  have  produced  the 
injuries,  nor  did  it  aver  that  the  defendant  below 
had  superior  knowledge,  or  means  of  knowledge,  of 
such   defects. 

It  may  be  conceded  that  this  was  a  lack  in  the 
declaration,    which   would   have   been    fatal   on    motion 
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in  arrest,  save  for  the  pleas  of  the  defendant,  which 
put  distinctly  in  issue  the  knowledge,  or  want  of 
knowledge,  of  the  plaintiff,  as* well  as  that  of  defend- 
ant, and  thus  fully  supplied  the  defects  of  the  dec- 
laration.     This   is  a  sufficient   answer   to   this   motion. 

Where  a  declaration  lying  in  debt  is  defective  if 
the  defendant  answers  over  (without  demurrer  or 
motion),  tendering  an  issue  of  fact,  and  a  verdict  is 
rendered,  a  motion  in  arrest,  on  the  ground  that  no 
cause  of  action  is  shown,  comes  too  late.  Saulshw^ 
V.  Alexander^  60  Mo.,  142.  For  if  facts  requisite 
to  constitute  a  cause  of  action  are  necessarily  infer- 
able from  the  pleadings  taken  in  their  entirety,  judg- 
ment will  not  be  arrested  after  verdict.  Corpetiny 
V.  SedaJla^  57  Mo.,  88;  Edmondson  v.  PhiUipa^  73 
Mo.,    57. 

In  addition,  the  great  weight  of  authority  is  that 
a  jnotion  in  arrest  is  too  late,  when  it  comes,  as  in 
this  case,  after  the  enrollment  or  entry  of  the  judg- 
ment. State  V.  Kibling^  63  Vt.,  636;  GiUtrop  v. 
FeltH,  50  Mo.,  432;  Keller  v.  Stevem,  %^  Md.,  132; 
Perry  v.  Peojyle^  14  111.,  496;  Hilling/  v.  Pittehurg^ 
40  Ind.,  112;  Territory  v.  dyrbUt,  3  Mont.,  50;  2 
Ell.  Gen.  Prac,  996;  2  Enc.  PI.  &  Prac,  817. 
While  certainly  there  is  sound  reason  for  this  rule 
of  practice,  yet  we  are  content  to  rest  our  approval 
of  the  action  of  the  trial  Judge  in  overruling  this 
motion  upon  the  ground  that  the  defendant's  pleas 
fully  supplied  the  defects  of  the  •  declaration  of  the 
plaintiff. 
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4.  In  conclusion,  without  undertaking  to  state  the 
evidence  as  developed  to  the  jury,  we  think  it  sufS- 
cient  to  say  we  think  that  both  in  volume  and  ma- 
teriality it  sustained  the  verdict  of  $12,000  rendered 
in  this  case,  and  the  judgment  of  the  trial  Court 
is   therefore  aOSrmed. 
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Hayden  V.    Memphis. 

(J<ickso7i.      March    3,   1898.) 

1.  Circuit  Court.     Certiorari. 

The  Circuit  Court  has  the  power,  in  the  absence  of  any  statutory 
right  of  appeal,  to  compel,  by  certiorari,  upon  petition  showing 
good  cause,  the  production  by  a  City  Council  of  the  record  of 
its  proceedings  removing  one  of  its  officers,  and  to  determine 
thereon  whether  that  body  has  proceeded  illegally,  and  for 
sufficient  cause,  appearing  therein,  to  quash  their  judgment  of 
removal.     {Post,  pp,  583-586.) 

Code  construed:  U  4853,  4854  (S.);  U  3838,  3839  (M.  <fe  V.);  U  3123, 
3124  (T.  &S.). 

Cases  cited  and  approved:  Mayor  v.  Paul,  11  Hum.,  248;  Durham 
V.  United  States,  4  Hay..  69. 

Cited  and  distinguished:  Wade  v.  Murray,  2  8need,  49;  Tomlin- 
son  V.  Board,  88  Tenn.,  1. 

2.  Municipal  Corporations.    Power  to  remove  dty  officer. 

A  municipal  corporation  has  inherent  power,  in  the  absence  of 
any  controlling  statute,  to  remove  its  officers  for  cause,  but  its 
mode  of  procedure  for  that  purpose  must  reasonably  conform 
to  the  principles  and  analogies  of  the  common  law.  The  ac- 
cused is  entitled  to  notice,  and  to  a  fair  hearing.  The  charges 
against  him  must  be  specific,  and  stated  with  substantial  cer- 
tainty. The  proof  and  judgment  must  conform  to  the  charges 
made.     {PohU  pp.  587.  588.) 

Cases  cited:  90  Mo.,  19;  142  Mass.,  90;  13  Col.,  460;  82  Mich.,  255; 
4  R.  I.,  595. 

3.  Same.     ^V^/l6.     dise  In  judqmeiit. 

The  judgment  of  a  City  Council  removing  an  officer  is  void,  and 
will  be  quashed  by  certiorari,  where  he  is  tried  upon  the  specific 
charge  of  soliciting  a  bribe,  but  convicted  of  failing  to  disclose 
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to  his  associates  that  he  had  been  offered  a  bribe,  and  for  that 
cause  alone  removed.     {Post,  pp,  586-590.^ 


FROM     SHELBY. 


Appeal  in  error  from  Circuit  Court  of  Shelby 
County.      L.    H.    Estes,    J. 

J.    J.    DuBosE   for   Hayden. 

Metcalf   &   Walker   for   Memphis. 

Beard,  J.  We  have  no  doubt  of  the  supervisory 
power  of  the  Circuit  Court  of  Shelby  County  over 
the  City  Council  of  Memphis  in  the  case  presented  in 
this  record,  and  that  to  determine  whether  that  tri- 
bunal pursued  legal  methods  in  removing  the  plaintiff 
in  error  as  a  member  of  the  council,  that  Court  could 
require,  by  its  writ  of  certiorari,  the  record  of  the 
proceedings  for  the  removal  to  be  brought  before  it 
for   a   revision. 

Mr.  Dillion,  in  Vol.  II.,  Sec.  925  (4th  Ed.),  of  his 
work  on  Municipal  Corporations,  is  abundantly  sus- 
tained by  authority  in  saying  that  it  is  well  settled  in 
England  that  Courts  of  superior  and  general  jurisdic- 
tion will  examine,  on  certiorari,  the  proceedings  of 
Courts  of  inferior  or  special  jurisdiction  or  officers; 
and  in  Sec.  925,  in  stating  the  unquestionable  weight 
of  authority  in  this  countiy  to  be,  *<if  an  appeal  be 
not   given   or   some   specific   mode  of   review  provided, 
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that  the  superior  common  law  Courts  will,  on  certio- 
rari, examine  the  proceedings  of  municipal  corpora- 
tions, even  although  there  be  no  statute  giving  this 
remedy;  and  if  it  be  found  that  they  have  exceeded 
their  chartered  powers  or  have  not  pursued  those 
powers,  or  have  not  conformed  to  the  requirements  of 
the  charter  or  law  under  which  they  have  undertaken 
to  act,  such  proceedings  will  be  reversed  or  annulled. 
An  aggrieved  party  is,  in  such  case,  entitled  to  a 
certiorari   ex   debito  justitice.'^^ 

m 

This  Court  has  had  occasion  frequently  to  recog- 
nize the  extensive  limits  of  this  writ.  In  Mayor  v. 
Paul^  11  Hum.,  248,  it  is  said:  «'It  [the  writ]  has 
been  adopted  by  us  as  the  almost  universal  method 
by  which  the  Circuit  Courts  of  general  jurisdiction, 
both  civil  and  criminal,  exercise  control  over  all  in- 
ferior jurisdictions,  however  constituted  and  whatever 
their  course  of  proceeding,  as  well  where  they  have 
attempted  to  exercise  a  jurisdiction  not  conferred  as 
where  there  has  been  an  irregular  or  erroneous  ex- 
ercise of  jurisdiction,  and*  in  criminal  proceedings  as 
well  as  in  civil.  Instead  of  restricting  the  use  of 
the  certiorari  to  the  proceedings  of  inferior  Courts 
whose  proceedings  are  not  according  to  the  Courts 
of  common  law,  and  where,  for  that  reason,  a  writ 
of  error  will  not  lie,  it  is  held  that  it  lies  to  re- 
move the  proceedings  of  all  tribunals  exercising  ju- 
risdiction under  statutory  regulations,  whether  in  a 
summary  way  or  by  a  mode  of  proceedings  not  ac- 
cording  to   common    law   form." 
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As  possibly  an  extreme  illustration  of  the  exer- 
cise of  this  supervisory  power,  the  case  of  Durham 
V.  United  States^  4  Hay. ,  69,  may  be  referred  to 
where  the  proceedings  of  a  court  martial  were  brought 
into  the  Circuit  Court  by  this  writ,  and  a  judgment 
assessing  a   fine  was   held    void. 

Not  content,  however,  with  leaving  the  right  to  the 
writ  of  certiorari  to  depend  upon  the  principles  of  the 
common  law,  as  they  had  been  liberally  applied  in 
modern  jurisprudence,  it  was  guaranteed  to  the  citizens 
of  this  State  by  the  Constitution  of  1834,  and  again 
by  the  present  Constitution.  In  addition,  the  Legis- 
lature has  sought  to  make  effectual  this  constitu- 
tional right  in  Code  (Shann.),  §§4853,  4854,  so  that 
now  it  is  well  established  in  this  State  that  ^<the 
writ  of  certiorari  will  lie  upon  sufficient  cause  shown, 
where  no  appeal  is  given,  when  an  inferior  tribunal, 
board,  or  officer  exercising  judicial  functions  has  ex- 
ceeded the  jurisdiction  conferred,  or  is  acting  ille- 
gally when,  in  the  judgment  of  ttie  Court,  there  is 
no  other  plain,  speedy,  or  adequate  remedy."  Torn- 
linaon   v.  Board  of  Equalization^    4   Pickle,    1. 

In  the  present  case  we  have  a  municipal  board 
exercising  judicial  functions  in  trying  and  removing 
from  his  corporate  office  one  of  its  members,  from 
whose  judgment  of  amotion  confessedly  no  appeal 
is  given;  it  only,  therefore,  remains  to  be  seen 
whether  '< sufficient  cause"  is  shown  by  the  petition 
for  the  issuance  of  the  writ.  Before  considering 
this   phase  of   the   question,    it   is   proper   to   say   that 
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we  do  not  regard  the  cases  of  Wade  v.  Murray,  2 
Sneed,  49,  and  ImaUnsan  v.  Board,  supra,  as  in  the 
way  of  this  conclusion,  for  in  both  of  those  cases 
the  Court  found  clear  evidence  of  the  intention  of 
the  Legislature  that  the  judgments  of  the  special 
tribunals  called  in  question  should  not  be  the  subject 
of  review  in  other  and  superior  jurisdictions;  and  in 
each  case  a  sound  public  policy  forbade  a  revision 
of   the   conclusions  severally  reached  in   those  cases. 

Returning,  does  the  petition  assign  ''sufficient 
cause ' '  for  invoking  the  aid  of  this  writ  ?  The  peti- 
tion alleged,  and  having  been  dismissed  on-  motion, 
its  averments  must  be  taken  as  true,  that  as  a 
member  of  the  Board  of  Public  Works,  and  of  the 
Legislative  Council,  the  petitioner  was  notified  that 
he  must  make  answer  to  the  specific  charge  that  he 
had  offered  Alsup  &  Johnson,  architects,  to  secure 
an  acceptance  by  the  board  and  council  of  their 
plans  for  a  market  house,  if  they  would  pay  to  him 
$800  in  installments,  and  that  this  proposition  was 
made  by  him  while  the  question  of  the  adoption  of 
these  plans  was  still  pending,  and  that  in  answer  to 
this  notice  he  appeared  and  made  defense;  but  that, 
instead  of  convicting  him  of  the  offense  thus 
charged,  he  was  found  guilty  of  an  offense  riot 
charged,  to  wit:  of  '*  grossly  immoral  conduct,  and 
of  malfeasance  in  office,"  in  words  following: 
* 'According  to  the  testimony  of  said  Hayden,  one 
B.  C.  Alsup  did,  on  the  thirtieth  or  thirty-first  of 
March,    1896,    offer    to    pay    money   to    said    Hayden 
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for  his  vote  and  influence  in  the  question  of  adopt- 
ing the  plans  for  the  Beale  Street  Market  House 
submitted  to  the  council  by  Alsup  &  Johnson,  and 
then  under  consideration  by  the  council,  and  in  that 
said  Hayden,  after  said-  offer  to  pay  money  for  his 
vote  and  influence,  failed  to  report  same  to  the 
council,  and  signed  a  committee  report  recommend- 
ing the  adoption  of  the-  plans  submitted  by  Alsup 
&  Johnson,  and  at  the  council  meeting  voted  for  the 
adoption  of  said  plans.  The  council  reaches  this 
conclusion  on  the  testimony  of  said  Hayden,  and  does 
not  find  it  necessary  to  determine  whether  said  Hay- 
den offered  to  take  a  bribe  from  said  Alsup,  or 
whether  said  Alsup  offered  a  bribe  to  said  Hayden." 
Upon  this  finding  the  board  and  council  thereupon 
removed  Hayden  from  office  and  declared  his  place 
vacant. 

Was  this  judgment  of  amotion  warranted?  The 
provision  of  the  Act  of  the  Legislature  under  which 
this  action  took  place  is  as  follows:  *'The  Legisla- 
tive Council  shall  have  power  to  remove  either  of 
said  Commissioners  or  either  member  of  the  Board 
of  Public  Works  for  malfeasance  or  misfeasance  in 
office,  or  habitual  drunkenness  or  grossly  immoral 
conduct."     Acts   of    1879,    Ch.    XL,    Sec.    16,    p.   27. 

While  there  is  this  legislative  authority  given, 
yet  this  was  not  essential,  as  it  is  well  settled  that 
a  municipal  corporation  has  the  incidental  or  inherent 
power  to  make  by-laws  for  the  removal  of  one  of 
its    officers    for    just*   cause.       This     was     decided     in 
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Rex  V.  Richardson^  1  Burr,  617,  and  has  been  rec- 
ocrnized  as  sound  law  in  England  and  America,  in 
many  cases.  But  whether  acting  upon  express  leg- 
islative warrant  or  in  the  exercise  of  inherent  power, 
in  the  matter  of  amotion,  the  corporation  must  act 
with  some  degree  of  conformity  to  the  rules  of  the 
common  law.  There  must  first  be  notice  given  to 
the  accused  of  the  time  when,  and  the  place  where, 
the  trial  body  will  meet,  in  order  that  he  may  be 
present  in  person,  and  with  his  witnesses.  This  no- 
tice may  be  dispensed  with,  as  in  the  present  case, 
by  the  appearance  of  the  accused,  and  his  answer 
to  the  charges.  1  Dillon  Mun.  Cor.  (4th  Ed.), 
Sec.  254.  Then  ^^thero  must  be  a  charge  or  charges 
against  him  specifically  stated  with  substantial  certainty, 
yet  the  technical  nicety  required  in  indictments  is 
not  necessary."  75.,  Sec.  255.  The  text-writers, 
as  well  as  the  decided  cases,  lay  emphasis  upon  this 
necessity  to  formulate  charges  as  an  essential  in  all 
proceedings  where  the  tribunal  has  the  power  of 
amotion  for  cause.  ''The  power  of  removal  can  only 
be  exercised  when  charges  are  made  against  the  ac- 
cused."    State   V.    St.    Loxm^    90    Mo.,    19. 

And  in  Hmne  v.  Boston^  142  Mass.,  90,  it  was 
held  that  a  board  of  police  could  not  exercise  the 
right  of  removal  without  first  assigning  a  cause,  and 
then  giving  the  accused  an  opportunity  to  be  heard. 
To  the  same  eflfect  are  Denver  v.  Ban*ow^  13  Col., 
460;  HallegroBH  v.  Campbell^  82  Mich.,  255;  WilliardTa 
Appeal^    4    R.    I.,    595.      It     being   clear    on    author- 
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ity  that  formulated  charges  are  essential  to  the  reg- 
ularity of  proceedings  in  sucti  cases,  it  follows  nec- 
essarily that  a  conviction,  in  the  absence  of  such 
charges,  or  outside  of  or  beyond  the  purview  of 
those  that  are  made,  cannot  be  maintained.  As  has 
already  been  seen,  the  specific  charges  made  against 
Hayden,  and  the  one  he  was  called  upon  to  answer, 
were  that  he  had  oflFered,  upon  the  payment  of 
money  by  AIsup  &  Johnson  to  him,  to  secure  an 
acceptance  of  their  plans  for  the  new  market  house, 
and  he  is  convicted  of  the  offense,  giving  the  most 
liberal  construction  to  the  finding,  of  failing  to  dis- 
close  to  the  common  council  that  a  bribe  had  been 
offered  to  him  by  Alsup  for  his  vote  and  influence 
while  these  plans  were  under  consideration.  We 
think  it  clear,  if  the  rule  requiring  specific  charges  is 
to  be  enforced,  this  is  a  fatal  variance,  which  neces- 
sarily avoids  the  judgment  of  the  council  in  this  case. 
But,  over  and  beyond  this,  we 'think  it  clear  that  the 
judgment  of  amotion  cannot  be  sustained  upon  a 
record  such  as  is  here  presented.  As  will  be  seen, 
while  in  the  first  or  preceding  part  of  its  record, 
the  council  concludes  that  Alsup  did  *' offer  to  pay 
money  to  said  Hayden  for  his  vote  and  influence," 
yet  in  the  last  portion  it  is  stated  that  it  is  not 
deemed  necessary  to  determine  whether  Hayden  offered 
to  take,  or  was  offered  by  Alsup,  a  bribe.  It  is 
apparent  that  if  he  neither  offered  to  accept  nor  was 
offered  a  bribe,  then  this  judgment  was  left  alto- 
gether without   support.       No   explanation   is  furnished 
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of  these  inconsistent  recitals,  and  we  have  not  been 
able  to  find  any  satisfactory  mode  of  reconciling  them. 
For  these  reasons  we  are  satisfied  the  petition  in 
this  cause  presented  a  sufiicient  cause  for  the  Cir- 
cuit  Court's  issuing  the  writ  of  certiorari,  and  that 
its  duty  in  the  exercise  of  its  supervisory  jurisdic- 
tion was  to  have  quashed  this  judgment  of  the  com- 
mon  council. 

The  judgment  of  the  Circuit  Court  in  dismissing 
the  petition  is  reversed,  and  the  judgment  of  removal 
pronounced  by  the  common  council  is  quashed  by 
this   Court. 
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{Jackson.     March    3,    1898.) 

1.  Municipal  Corporations.    Piiblic  property  upon  division  of. 

Upon  diyislon  of  a  mnnicipality,  and  the  erection  of  the  several 
parts  into  a  new  corporation,  each  portion,  in  the  absence  of 
contrary  legislative  regulation,  will  hold  in  severalty,  for  pub- 
lic purposes,  the  public  property— e.  g.j  schoolhouses — which 
fall  within  its  limits.     (Post,  pp.  592,  593.) 

Cases  cited  and  approved:  92  U.  S.,  315;  100  U.  S.,  525;  56  Miss., 
619;  2  Wend.,  109;  1  Allen  (Mass.),  49;  33  Atl.  Rep.,  926;  10  N. 
E.  Rep.,  578. 

Cited  and  disapproved:  3  L.  R.  A.,  46. 

2.  Public   Schools.     Ownership  of  schoolhouses  upo^i  divisioii  of 

school  district. 

Upon  division  of  a  school  district  the  public  schoolhouses  therein 
become  the  property,  in  severalty,  for  public  purposes,  of  the 
portion  in  which  they  are  situated.     {Post,  pp.  592-595.) 


FROM    SHELBY. 


Appeal   from    Chancery   Court    of    Shelby    County. 
Sterling  Pierson,    J. 

R.    H.   Prescott  for   Prescott. 

J.    C.    Adams  and    Adams    &    Trimble    for    Town 
of   Lennox. 
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Beard,  J.  This  is  a  controversy  over  the  title 
to  a  lot  and  the  right  of  possession  of  a  building 
erected  thereon,  located  in  the  incorporated  town  of 
Lennox.  The  territory  within  this  municipality  orig- 
inally formed  a  part  of  the  eighteenth  school  dis- 
trict of  Shelby  County,  but  was  taken  therefrom 
and  legally  organized  into  an  independent  corporation 
in  the  year  1896.  Before  the  separation  occurred, 
the  lot  was  acquired  and  the  building  in  question 
was  erected  by  the  predecessors  in  oflBice  of  the 
complainants,  who  are  the  present  school  directors 
of  the  eighteenth  school  district,  for  public  school 
purposes,  and  the  bill  in  this  cause  was  tiled  to 
have  established  the  right  of  the  complainants,  as 
such  directors,  to  this  property,  and  to  have  the 
Board  of  Education  of  defendant  corporation,  as  well 
as  the  municipality,  perpetually  enjoined  from  inter- 
fering  with    their    control    over    it. 

We  think  the  great  weight  of  authority  is  to  the 
effect  that  upon  the  division  of  a  municipality,  in 
the  absence  of  legislative  regulations,  each  portion 
will  hold  in  severalty,  for  public  purposes,  the  pub- 
lic property  which  falls  within  its  limits.  As  sup- 
porting this  proposition,  we  refer  to  Laramie  v. 
Alhany,  92  U.  S.,  315;  Mt,  Pleamnt  v.  Beckwith, 
100  U.  S.,  525;  County  of  C/iickaHaw  v.  County  of 
Surnne/',  58  Miss.,  619;  Ileinpxtead  v.  N,  Hempstead^ 
2  Wend.,  109;  School  District  v.  Tapley^  1  Allen 
(Mass.),  49;  Inhahitants  of  Blooiafield  v.  Mayers^  etc, 
(New    Jersey,     1896),    33    Atl.    Rep.,    926;    AUen   v. 
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Mmey  (Ind.),  10  N.  E.  Rep.,  578.  This  view  was 
taken  by  this  Court  in  the  unreported  case  of 
a^y  ^f  Nashville  V.  Laiorence^  decided  at  the  De- 
cember Term,  1892  (Nashville),  where  it  was  held 
that  valuable  property  acquired  and  used  for  school 
pur|)Oses  by  the  school  directors  of  a  school  district, 
situated  within  the  limits  of  territory  afterward  and 
nexed  by  legislative  Act  to  and  becoming  part  of 
the  municipality  of  Nashville,  there  being  nothing  to 
the  contrary  in  the  Act  of  annexation,  passed  under 
the   control    of   that   city    for    public    purposes. 

The  complainants  rest  their  claim  largely  on  the 
case  of  Winonu  v.  Scliool  D'nttricty  determined  by  the 
Minnesota  Supreme  Court  in  January,  1889,  and 
reported  in  3  L.  R.  A.,  46.  The  question  there  is 
the  same  that  is  involved  here,  and  that  Court,  in 
an  opinion  in  which  is  carefully  gathered  and  criti- 
cized many  of  the  cases,  reached  an  opposite  con- 
clusion. While  conceding  the  ability  of  that  opinion, 
and  ffivin":  full  force  to  its  sua:<;estion  that  some  of 
the  cases  relied  upon  as  support  for  the  contrary 
view  contain  simply  dicta,  we  believe  that  sound 
reason  and  a  wise  pviblic  policy  require  an  adherence 
to  the  rule  as  ap[)lied  in  the  City  of  Ndnhville  v. 
Laim'ence^  Hupra. 

'*  Municipal  corporations  are  called  into  lieing  in  the 
interest  of  the  public,  and,  in  order  that  they,  may 
better  sub$ervjB  theii;  purpose,  they  have  the  right  to 
create  and  control^  all  tbe  agencies  an()  appliances 
essential   to   the   health,  safety,  and  convepieuce  of  the 
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communities    constituting    them.      These    agencies   and 
<<  appliances,    whether    engine   house,  sc^hool- 

house,     .  .      hydrants,     or    sewers,    are    so    dis- 

tributed as  to  be  of  the  most  eflScient  service  to  the 
public.  They  are  brought  into  existence  to  be  so 
used.  Now,  when  the  territorial  limits  of  a  corpo- 
ration are  diminished  by  excision  of  a  part  of  its 
territory,  the  power  of  control  of  the  public  agent 
over  their  appliances,'^  we  think,  must  be  ''restricted 
to  the  newly  defined  limits  of  the  corporation,  . 
unless  the  Legislature  does  what  is  unusual,  confers 
a  power  upon  its  agents  to  act  extraterritorially . " 
Inhabitants   of  Blomnfidd  v.    Mayers^    etc.j    supra. 

In  the  present  case  it  is  evident  that  the  property 
in  question  cannot  now  be  used  for  school  purposes, 
unless  by  the  Board  of  Education,  representing  such 
uses  within  the  limits  of  the  new  corporation,  and 
if  complainants  were  permitted  to  control  it  at  all, 
it  would  be  only  on  the  idea  of  an  ownership  which 
could  alone  be  divested  by  grant  or  by  express 
Legislative  enactment.  Such  theory,  however,  would 
ignore  the  fact  that  the  title  to  such  property  is 
only  held  in  trust  for  the  public,  and  that  by  the 
change  of  municipal  conditions  the  cestui  que  trust 
has  become  that  public  constituting  the  new  corpo- 
ration  of   Lennox. 

We  agree  that  with  the  facility  with  which  cor- 
porations, under  the  provisions  of  the  Code,  may  be 
called  into' being,  injustice  may  sometimes  be  worked. 
This   is   a   matter,    however,   for   legislative   correction. 
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But  it  is  impossible  to  make  one  rule  for  corpora- 
tions thus  organized  and  another  for  those  created 
by  spefcial  grant  from  the  Legislature.  So,  in  adopt- 
ing the  general  rule  already  announced,  and  making 
it  applicable  to  all  municipal  corporations,  however 
created,  there  will  be,  we  think,  the  closest  adher- 
ence to  legal  principles  and  the  nearest  approach  to 
justice. 

In  the  present  case  there  is  no  statutory  provis- 
ion under  which  complainants  can  claim  control  over 
this  property,  and  it  follows  that  the  decree  of  the 
Chancellor  establishing  their  right  to  it  was  errone- 
ous, and  his  decree  is  reversed,  and  their  bill  is 
dismissed   with   costs. 
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Wilson  v.    State. 

{Jackstm,       March    3,    1898.) 

Incest.     What  is  not. 

The  begpetting  of  an  illegitimate  child  on  the  body  of  the  sister 
of  a  deceased  wife  is  not  within  Shannon's  Code,  §6767,  mak- 
ing it  a  felony  for  any  person  to  beget  an  illegitimate  child  on 
the  body  of  **  his  wife's  sister." 

Code  construed:  ?  6767  (S.);  J  5654  (M.  &  V.);  §4844  (T.  &  S.) 

Cases  cited  and  approved:  Goodall  v.  Thurman,  1  Head,  208;  20 
Tex.  Ct.  App.»  609  (S.  C,  54  Am.  Rep.,  635);  3  Me.,  533;  1  Denio, 
26. 


FROM    OBION. 


Appeal  in  error  from  Criminal  Court  of  Obion 
County.      W.    W.    Swiggart,    J. 

OwNBY   &   Lannom   for   Wilson. 

Attorney-general   Pickle   for   State. 

Beard,  J.  The  plaintiff  in  error  was  convicted 
under  an  indictment  charging  him  with  a  violation  of 
Section  6767  of  the  (Shannon's)  Code,  which  is  in 
the  words  following,  viz.:  '*If  any  person  shall  be 
guilty  of  begetting  an  illegitimate  child  on  the  body 
of   his   wife's   sister,    he   is   guilty   of   felony,"    etc. 
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The  testimony  in  the  case  tending  to  prove  that 
prior  to  the  time  of  the  illicit  intercourse  and  the 
birth  of  the  child  charged  in  this  indictment,  the  wife 
of  the  plaintiff  in  error,  and  the  sister  of  the  prose- 
cutrix, had  died,  the  counsel  for  the  defendant  be- 
low asked  the  Court  to  say  to  the  jury,  that  if 
they  found  this  to  be  '  the  fact,  then  it  was  their 
duty  to  acquit.  The  trial  Judge  declined  this  request, 
and,  on  the  contrary,  said  to  the  jury  ''if  they 
should  find  that  the  defendant  did  beget  a  child  on 
the  body  of  the  sister  of  his  wife,  and  the  child  so 
begotten  was  illegitimate,  though  his  wife  Vas  dead 
at  the  time  the  act  of  illicit  intercourse  was  com- 
mitted,   yet   the   defendant   should   be   convicted." 

The  Court  was  in  error  in  declining  the  special 
request  and   in   giving  this  general   charge. 

The  offense  treated  by  this  statute,  and  made  the 
subject  of  punishment,  is  that  of  begetting  a  child 
upon  the  body  of  the  sister  of  a  living  wife.  This 
is  the  literalism  of  the  statute,  and  the  spirit  is  not 
broader  than  the  letter.  It  recognizes  an  existing 
relation  of  husband  and  wife,  out  of  which  the  re-  ^ 
lationship  by  affinity  has  grown.  The  person  whom 
it  seeks  to  protect  against  the  approaches  of  the 
husband  is  the  sister  of  his  wife  then  alive.  By 
marriage^  the  husband  becomes  the  brother,  by  affin- 
ity, of  that  sister,  and  the  purpose  of  this  legisla- 
tion was  to  preserve  the  purity  of  this  intimate  re- 
lationship. But  this  relationship  is  terminated  by 
the   death    of    the   wife.      1    Am.    &   Ens:.    Enc.    Law 
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(2d  Ed.),  Sec.  9131.  Thereafter  the  surviving  hus- 
band and  the  surviving  sister  of  the  deceased  wife, 
in  contemplation  of  the  law,  are  again  strangers, 
and  the  statute  in  question  has  ceased  to  operate  so 
far  as  they  are  concerned.  On  this  ground  it  has 
been  held  that  incest  between  a  stepfather  and  a  step- 
daughter cannot  be  committM  after  the  death  of  the 
stepdaughter^  s  mother.  Johnson  v.  Stdtey  20  Texas 
Ct.  App.,  609  (S.  C,  64  A.  R.,  535).  And  so  it 
has  been  held  that  a  juror  whose  wife  is  dead,  is 
competent,  although  by  his  marriage  he  was  related 
to  one  dt  the  parties  within  the  prohibited  degree. 
Goodall  V.  Thurman^  1  Head,  207;  State  v.  Shawj 
3  Me.,  533.  And  that  the  affinity  which  will 
disqualify  a  Justice  of  the  Peace  from  sitting  in  a 
cause,  must  be  a  subsisting  one  at  the  trial.  Can- 
non   V.   Newell^    1    Denio,    26. 

For   the   error   indicated,   the  judgment  is   reversed 
and   the   case   is   remanded. 
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Bailey  v.   Galbbeath   Bros. 

(Jackson.      March    8,    1898.) 

Priiicipal  and  Agent.    Agent  assumea  no  per8onal  licLbilUy^  wJien. 

A  stock  broker  who,  in  making  sale  of  a  note  as  agent  for  an- 
other, discloses  the  fact  of  his  agency  and  the  name  of  his 
principal,  is  not  liable  to  the  purchaser,  in  the  absence  of  an 
express  warranty  of  the  genuineness  of  the  note,  for  a  loss 
resulting  from  the  fact  that  the  names  of  the  indorsers  were 
forged  thereon. 

Cases  cited  and  approved:  Ahrens  v.  Cobb,  9  Hum.,  643;  Davis  v, 
McKinney,  6  Cold.,  19;  98  Ala.,  461;  44  N.  Y.,  349;  4  Barb.,  278; 
6  Gratt.,  427  (S.  C,  52  Am.  Dec,  129);  4  Daer  (N.  Y.),  79;  1  Am. 
Leading  Cases,  454. 


FROM    SHELBY. 


Appeal  from  Chancery  Court  of  Shelby  County. 
Sterling  Pierson,  Ch. 

Carroll,   Chalmers  &   McKellar  for   Bailey. 

W.   B.    Edrington   for   Galbreath    Bros. 

McAlister,  J.  The  object  of  this  bill  is  to  hold 
the  defendants  liable  for  a  certain  forged  note  sold 
by   them   to   complainant. 

Defendants,  Galbreath  Bros.,  were  stock  and  note 
brokers   in   the   city   of   Memphis.      On  July  3,   1895, 
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complainant,  Bailey,  purchased  of  Gal  breath  Bros, 
one  note  for  $2,750,  drawn  by  A.  K.  Ward,  as 
secretary  and  treasurer  of  the  Memphis  Barrel  & 
Heading  CJompany,  apparently  indorsed  by  J.  L.  Wel- 
ford,  Wm;  A.  Williamson,  A.  K.  Ward,  and  W.  F. 
Taylor.  The  names  of  all  the  indorsers,  excepting 
that  of  Ward,  were  forged.  The  theory  of  the  bill 
is  that  the  defendants,  in  selling  this  paper  to  com- 
plainants, impliedly  warranted  the  genuineness  of  the 
signatures  of  said  indorsers.  The  Chancellor  found, 
as  a  matter  of  fact,  that,  when  complainant  pur- 
chased the  paper,  he  was  advised  by  defendants  that 
the  latter  were  acting  merely  as  the  agents  of  the 
Memphis  Barrel  &  Heading  Company,  and  hence 
were   not   individually   liable. 

It  appears  from  the  proof  that  this  purchase  was 
negotiated  for  complainant,  Bailey,  by  his  brother- 
in-law  and  agent,  R.  H.  Vance.  Mr.  Vance  testi- 
fied that  on  July  3,  1895,  he  met  Maury  Galbreath, 
a  member  of  the  firm  of  Galbreath  Brothers,  and 
inquired  if  he  knew  any  party  who  wanted  to  bor- 
row money.  Galbreath  replied:  ''Yes;  I  think  I  can 
get  you  a  piece  of  paper  of  the  Memphis  Barrel  & 
Heading  Co."  Vance  remarked:  ''All  right;  I  will 
take  their  paper  with  good  indorsers."  Some  three 
or  four  hours  later,  during  the  day,  Galbreath  re- 
turned with  this  note,  apparently  indorsed  by  Wil- 
liamson, Welford,  and  Taylor.  Vance  states  he  then 
took  the  paper  to  the  German  Bank  and  inquired  of 
Mr.    Cochran,    the   cashier,   if   it    was   good.       Cochran 
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replied  in  the  affirmative,  and  offered  to  purchase  the 
paper  for  his  bank.  Vance,  however,  declined  this 
offer,  and  notified  Galbreath  of  his  acceptance  of  the 
paper,  and  gave  him  a  check  for  it  less  the  dis- 
count. 

We  are  satisfied  from  an  examination  of  the 
record  that  Mr.  Vance,  at  the  time  he  purchased 
this  paper  from  Galbreath  Brothers,  knew  the  latter 
firm  was  negotiating  the  loan  for  the  Memphis  Barrel 
&  Heading  Co.,  and  there  is  ho  room  in  this  case 
for  the  application  of  the  principle  invoked  by  com- 
plainant's counsel,  that  an  agent  or  broker  negotiat- 
ing paper  for  another,  without  revealing  his  principal 
to  the  purchaser,  becomes  personally  liable  in  the 
event   the   paper   turns   out   to   have   been   forged. 

A  bill  and  note  broker  who  acts  within  the  scope 
of  his  authority,  and  discloses  not  only  his  agency 
but  the  name  of  the  principal  for  whom  he  is  act- 
ing, incurs  no  personal  liability.  1  Am.  &  Eng. 
Enc.  L.  (New  Ed.),  p.  51;  Lyons  v.  Miller,  6  Grat- 
tan   (Va.),    427    (S.    C,    52    Am.    Dec,    129). 

In  Worthingto7i  v.  Cmnle^,  112  Mass.,  30,  it 
was  held  that  **to  relieve  an  agent  from  liability, 
upon  an  implied  warranty  of  the  genuineness  of  a 
promissory  note  sold  by  him,  which  turns  out  to  be 
forged,  the  transaction  must  have  been  such  that 
the  purchaser  understood,  or  ought  as  a  reasonable 
man  to  have  understood,  that  he  was  dealing  with 
the  principal."  Morrison  v.  Currle,  4  Duer,  N. 
Y.,    79. 
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''When  the  relation  of  principal  and  agent  exists 
in  ,  regard  to  a  contract,  and  is  known  to  the  other 
party  to  exist,  and  the  principal  is  disclosed  at  the 
time  as  such,  the  contract  is  that  of  the  principal 
and  the  agent  is  not  bound,  unless  credit  has  been 
given  to  him  expressly  and  exclusively,  and  it  was 
clearly  his  intention  to  assume  a  personal  responsi- 
bility." 1  Am.  Lead.  Cases,  454;  Stanton  v. 
Campj  4  Barb.,  N.  Y.,  278;  Meekey*  v.  Clayhom^ 
44  N.  Y.,  349;  Humes  v.  Decatur  Land  Co.y  98 
Ala.,  461;  Ahrens  v.  Cohb^  9  Hum.,  643; 
Davis  V.  McK^ney^  6  Cold.,  19;  1  Am.  &  Eng. 
Enc.    Law   (New   Ed.),    page    1119. 

These  principles,  we  think,  are  conclusive  of  this 
case,    and    result   in   an   affirmance   of   the  decree. 
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(Jackson.      March    8,   1898.) 

Real  Estate  Brokers.    Right  to  commiHsicms, 

A  real  estate  agent  cannot  recover  commissions  for  a  sale  of 
property  placed  in  his  hands,  to  a  purchaser  who  first  talked 
about  the  property  with  him,  where  several  brokers  are  em- 
ployed by  the  owner,  and  each  has  knowledge  of  that  fact, 
and  another  agent  effects  the  sale  without  any  knowledge  of 
the  previous  talk  of  the  former  agent  with  such  purchaser. 

Cases  cited:  Royster  v,  MacGeveny,  9  Lea,  148;  Arrington  v.  Cary, 
5  Bax.,  609;  33  N.  J.  L.,  247;  52  N.  W.  Rep.,  43;  36  N.  E.  Rep., 
294;  35  Pac.  Rep.,  733;  124  Mass.,  224;  3  Daly,  434;  33  N.  Y.  St., 
613;  44  lU.  App.,  444:  35  111.  App.,  617. 


FROM     SHELBY. 


Appeal  from  ChancerY  Court  of  Shelby  County. 
Sterling  Pierson,  Ch. 

Brown,  Hirsch   &   Brown   for   Glascock. 

T.  H.  Jackson^  for   Vanfleet. 

Wilkes,  J.  This  is '  an  action  to  recover  com- 
missions as  agents  for  a  sale  of  certain  real  estate 
in  Memphis.  The  property  belonged  to  the  Raja 
heirs,    and   was   sold   to   Vanfleet   for   $20,000    by   the 
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Gilchrist  Company.  The  complainants,  had  the  pijpp- 
erty  listed,  and  had  done  some  work  in  trying  to 
effect  a  sale  of  it,  and  had  some  negotiations  with 
Vanfleet,  and  when  they  learned  that  the  sale  was 
about  to  be  effected  by  the  Gilchrist  Company  they 
notified  the  purchaser,  Vanfleet,  that  they  claimed 
commissions,  or  a  part  of  them,  out  of  the  proceeds. 
Vanfleet  denied  that  they  were  entitled  to  any  com- 
missions, but,  in  order  that  the  trade  might  not  be 
interfered  with,  agreed  to  guarantee  such  commis- 
sions as  they  could  show  themselves  entitled  to.  An 
attempt  was  afterwards  made  to  arbitrate  the  matter, 
but  failed,  and  this  suit  was  brought.  The  Chan- 
cellor denied  any  relief,  and  dismissed  the  bill,  and 
complainant   has   appealed  and   assigned   errors. 

The  property,  it  appears,  had  been  put  into  the 
hands  of  a  number  of  real  estate  agents  for  sale  by 
the  Raja  heirs,  but  no  agency  was  exclusive.  It 
appears  that  the  first  convei;pation  Vanfleet  had 
about  the  property  with  any  agent  was  with  Glas- 
cock. Vanfleet  introduced  this  conversation  and  said 
that  it  would  be  desirable  property,  and  that  he  saw 
a  number  of  signs  of  different  real  estate  agents  on 
it  but  did  not  see  Glascock's.  Glascock  informed 
him  that  they  also  had  the  property  for  sale,  and 
priced  it  to  him  at  $27,000.  A  few  days  after- 
wards he  saw  Vanfleet  again,  and  gave  him  further 
information  in  regard  to  the  property,  and  finally 
told  Vanfleet  that  the  lowest  flgure  at  which  he 
could   offer   it    was   $22,500,    but   that    he   would    sub- 
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mit  any  offer  he  had  to  make.  Vanfleet^ s  version 
of  this  is  somewhat  different,  and  to  the  effect  that 
Glascock's  lowest  offer  was  825,000,  and  he  would 
submit  any  offer,  $2,000  or  $3,000  less.  No  agree- 
ment was  reached,  and  Vanfleet  made  no  positive 
offer.  Some  time  after.  Tucker,  of  the  Gilchrist 
Co.,  had  a  conversation  with  Vanfleet  about  other 
property,  and  in  course  of  the  conversation.  Van- 
fleet  mentioned  this,  and  Tucker  asked  permission  to 
try  and  effect  a  sale  at  $20,000,  to  which  Vanfleet 
consented  and  soon  after  bought  the  property  at 
tht^t  -figure   from    the    Gilchrist   Co. 

It  is  insisted  that  Glascock,  having  first  conferred 
with  Vanfleet  about  the  property,  and  furnished  him 
information,  was  the  real  moving  and  eflScient  cause 
of  the  sale.  If  this  were  so,  he  would  be  entitled 
to  the  commission.  But  the  proof  is  clear  that  the 
property  was  in  the  hands  of  several  agents  for  sale, 
and  neither  of  them  had  any  exclusive  control  or 
disposition  of  it.  It  was  simply  a  race  of  diligence 
>)etween  the  several  agents  which  should  find  a  pur- 
chaser and  effect  a  sale.  It  does  not  appear  that 
Glascock  notified  either  the  Raja  heirs  or  the  GiN 
christ  Company  that  Vanfleet  was  a  possible  pur- 
chaser, and  he  had  no  part  in  bringing  Vanfleet  and 
Gilchrist   Company  together. 

.  It  is  true  that  when  a  .  broker  is  employed  to 
sell  real  estate,  and  brings  the  property  to  the  notice 
of  a  purchaser  and  opens  up  negotiations  with  him, 
the.  owner   cannot   step   in   and   complete   the   sale  and 
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escape  liability  for  commission^  Roysten  v.  Mctc- 
Geveny^  9  Lea,  148;  Arrington  v.  Cary^  6  Bax.,  609. 
This  rule  is  conceded  to  be  correct.  But  when 
a  principal  employs  more  than  one  broker,  and  the 
several  brokers  act  independently,  and  with  knowl- 
edge of  this  fact,  the  one  who  first  completes  a  sale 
is  entitled  to  the  commissions.  Vreeland  v.  Vitter- 
lin,  33  N.  J.  L.,  247;  FranciB  v.  Eddy  (Minn.),  52 
N.  W.  Rep.,  43;  PUtt  v.  John  (Ind.),  36  N.  E. 
Rep.,  294;  Scott  v.  Loyd  (Cal.),  35  Pac.  Rep.,  733; 
Ward  V.  Fletcher^  124  Mass.,  224;  Dryer  v.  Raunchy 
3  Daly,  434;  Baker  v.  Thomas,  33  N.  Y.  St.,  613; 
Means  v.  Stone,  44  111.  App.,  444;  Farrar  v.  Brandt, 
35    111.  App.,  617. 

The  same  principle  applies  in  all  the  cases,  to 
wit:  that  the  owner  cannot  interfere,  but  the  several 
brokers  are  free  to  act  independently  of  each  other, 
*  and  the  owner  is  under  no  obligation  to  decide  be- 
tween their  conflicting  claims,  but  only  to  remain 
neutral  as  between  them,  and  between  them  and  the 
purchaser. 

We  think,  from  the  facts  developed  in  the  rec- 
ord, that  Glascock  &  Co.  cannot  be  considered  the 
prime  and  efficient  cause  of  this  sale,  and  that  it 
was  made  by  the  Gilchrist  Company,  in  competition 
with  them,  and  in  no  way  co-operating  with  them, 
and  the  decree  of  the  Court  below  is  affirmed,  with 
costs. 
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(Jackson.       March    8,    1898.) 

1.  FoBEiGN  CoBFOBATioNS.     Contract  of^  nuuU  in  another  State,  when. 

A  contract  for  the  loan  of  money  by  a  building  and  loan  associa- 
tion, having  no  office  or  agency  in  this  State,  made  direct  from 
its  home  office  in  Louisiana,  to  be  secured  by  a  mortgage  on 
land  in  Tennessee,  the  loan  and  each  installment  note  thereon 
being  payable  in  the  former  State,  is  a  Louisiana  contract,  and 
the  Tennessee  statutes  requiring  foreign  corporations  to  reg- 
ister their  charters  as  a  condition  of  doing  business  or  holding 
property  in  the  State  does  not  apply.     (Post,  pp.  608-^15.) 

Acts  construed:  Acts  1891,  Ch.  122;  Acts  1895,  Ch.  119. 

Cases  cited  and  approved:  Hubble  v.  Land  Co.,  95  Tenn.,  589; 
Pioneer,  etc.,  Co.  v.  Cannon,  96  Tenn.,  603;  83  Fed.  Rep.,  410; 
24  L.  R.  A.,  295,  note. 

2.  Building  and  Loan  Associations.    Method  of  settlement  ivUh 

borrower. 

A  borrower  from  a  building  and  loan  association  who,  at  the  in- 
stance of  liquidators  of  such  association,  makes  a  formal  ap- 
plication for  membership  in  a  new  association  and  for  a  loan 
of  the  original  amount,  executing  a  formal  deed  of  trust  as 
security,  receiving  from  the  new  association  a  check  for  the 
amount  of  the  loan,  which  is  by  him  indorsed  to  the  liquidators, 
and  by  them  transferred  back  to  the  new  association,  is  en- 
titled to  credit  for  payments  made  to  the  old  association  on  a 
settlement  with  the  new  association.     (PosU  PP-  615-618.) 


FROM    SHELBY. 


Appeal    from    Chancery   Court   of    Shelby   County, 
Sterling  Pierson,    Ch. 


'/ 
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Carroll,    Chalmers   &   McKellar  for   Neal. 
RoBT.    M.   Beattie   for   Association. 

McAnsTER,  J.  The  object  of  this  bill  is  to  can- 
cel a  mortgage  executed  to  a  building  and  loan  asso- 
ciation upon  the  ground  that  the  debt  secured  has 
l)een    paid. 

It  appears  from  the  proof  in  the  record  that  on 
September  12,  1891,  complainant  borrowed  of  the 
New  Orleans  Loan,  Building  &  Savings  Association, 
a  corporation  having  its  domicile  in  the  State  of 
Louisiana,  the  sum  of  f  500,  and,  to  secure  its  pay- 
ment, executed  a  mortgage  on  a  certain  lot  in  the 
city  of  Memphis.  The  consideration  recited  in  the 
mortgage  was  $776.60,  but  complainant  only  received 
f500,  the  additional  J276.50  representing  the  pre- 
mium, fees,  and  interest,  to  accrue  during  the  pen- 
dency of  the  loan,  which  was  to  extend  over  a  period 
of  six  or  eight  years.  Complainant  executed  seventy- 
eight  notes  for  ten  dollars  and  fifty  cents  each,  pay- 
able monthly,  evidencing  the  consideration  expressed 
in  the  deed.  Complainant  paid  to  the  association 
twenty-two  of  these  notes  as  they  matured,  amount- 
ing t<)  $231.  He  further  paid  $30.50  as  dues,  and 
at  the  time  the  trouble  arose  with  the  association 
was   in   no   default   on   any   account. 

In  1893  complainant  was  notified  by  said  associ- 
ation  that  it  had  gone  into  liquidation,  and  suggest- 
ing that,  with,  complainant^ s  ponseqt,  it  would  trans- 
fer  its    claim    against    him,    as   well    as   the    security 
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therefor,  to  the  defendant,  New  South  Building  & 
Loan  Association.  This  proposition  was  accepted  by 
complainant,  and  thereupon  the  old  mortgage  was 
canceled,  and  a  new  deed  of  crust  executed  to  the 
new  company  and  a  new  note  given.  The  new  mort- 
gage to  the  defendant  company  recited  a  considera- 
tion of  ?500,  to  be  paid  in  equal  monthly  install- 
ments of  ^8.50  until  the  whole  amount  should  be 
paid.  Complainant  alleges  that  he  received  no  ad- 
ditional consideration  for  this  second  mortgage,  and 
that  the  onlv  consideration  he  ever  received  for  both 
of  said  mortgages  was  the  sum  of  $500  received 
from  said  old  company.  Complainant  alleges  that 
in  pursuance  of  the  new  agreement  he  paid  said 
monthly  installments  of  $8.50  each  as  they  matured 
until  said  payments  amounted,  exclusive  of  what  he 
had  paid  to  the  old  company,  to  the  sum  of  $289. 
Complainant  insists  that  he  has  thus  returned  to  the 
association   more   than    he    borrowed,    with   interest. 

Complainant  further  alleges  that  defendant  associ- 
ation, at  the  time  of  entering  into  this  contract,  had 
not  filed  its  charter,  as  required  by  the  Act  of  1891, 
and  hence  the  contract  was  illegal  and  void.  It  is 
then  shown  that  defendant  company  had  complied  with 
the  Act  of  the  Legislature  passed  May  10,  1895, 
validating  the  contracts  of  foreign  corporations  by 
filing  its  charter,  as  required  by  the  original  Act. 
The  Act  approved  May  10,  1895,  validated  all  con- 
tracts entered  into  by  foreign  corporations,  provided 
such    corporation    had     filed    a    copy    of     its    charter 
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with  the  Secretary  of  State,  and  recording  abstracts 
thereof  in  each  county  in  which  it  carried  on  busi- 
ness, or  shall,  within  four  months  after  the  passage 
of  that  Act,  so  file  such  charter  and  abstracts  of 
same.  "Another  provision  was  embraced  in  said  Act, 
namely:  *'That  no  mortgage  or  deed  of  trust  executed 
to  a  foreign  corporation,  or  to  a  trustee,  to  secure 
indebtedness  to  a  foreign  corporation  upon  real  estate 
in  this  State,  where  such  foreign  corporation  had  not 
complied  with  the  laws  of  this  State  at  the  time 
such  mortgage  or  deed  of  trust  was  executed,  shall 
be  foreclosed,  either  under  a  power  of  sale  or  judi- 
cial decree,  until  two  years  after  the  passage  of  this 
Act,"  etc.  It  was  -further  provided,  in  Section  2  of 
said  Act,  viz.:  <*That  in  settlements  made  under  this 
Act  not  more  than  six  per  cent,  on  the  amount 
actually  received  by  the  parties  shall  be  collected, 
but  notes  signed  in  this  State,  and  payable  in  this 
State,  but  wholly  secured  by  deeds  of  trust  or  mort- 
ora2:es  on  lands  in  other  States,  shall  be  enforceable 
for  the  amount  of  interest  permitted  in  the  State 
where   the   land   is    located." 

The  defendant,  as  already  stated,  filed  its  charter 
under  the  provisions  of  this  Act,  and  likewise  caused 
the  charter  of  the  New  Orleans  Loan,  Building  & 
Savings   Association    to    be   recorded    in    this    State. 

Complainant  tiles  this  bill  for  a  settlement  with 
defendant  company  under  the  second  section  of  the 
Act  of  1895,  and  claims  that  he  has  already  paid 
back    to   the    company    more    than    the    amount    bor- 
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rowed,  with  six  per  cent,  interest.  He  therefore 
prays  for  a  cancellation  of  the  deed  of  trust  and 
for   a   decree   for   the    excess   paid   by  him. 

The  defendant  association  denies  the  allegations  of 
the  bill  in  respect  of  the  relations  established  be- 
tween the  New  Orleans  Loan,  Building  &  Savings 
Association  and  the  New  South  Building  &  Loan 
Association  in  the  disposition  of  loans  and  securities 
made  by  members  of  the  former  association.  De- 
fendant insists  that  it  agreed  with  the  new  Orleans 
Loan,  Building  &  Savings  Association,  when  the 
latter  went  into  liquidation,  that  it  would  make 
loans  to  all  borrowers  who  were  willing  to  accept 
such  loans  and  pay  off  their  mortgages  held  by  the 
•  former  association,  provided  a  certain  number  of 
subscribers  to  their  stock  was  obtained;  that  such 
subscribers  were  furnished,  and  defendant  company 
thereupon  made  loans  to  such  borrowers  as  made 
application,  upon  sufficient  security.  It  is  insisted 
that  each  loan  was  an  original  transaction,  entirely 
independent  of  the  loan  made  by  the  former  com- 
pany, and  that  defendant  company  received  no  bene- 
fit whatever  from  the  money  theretofore  paid  to  the 
said  New  Orleans  Loan,  Building  &  Savings  Asso- 
ciation. Defendant  company  claims  that  it  loaned 
/  to  complainant,  Neal,  on  the  building  and  loan  plan, 
the  sum  of  $500,  to  enable  him  to  pay  off  his 
mortgage  to  the  former  company,  which  had  become 
insolvent,  and  accepted  a  new  mortgage  as  security 
for    said    loan.      It    admits    that   it   retained   the   old 
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notes  executed  by  complainant  to  the  old  company, 
but  that  this  was  done  inadvertently,  and  it  offers 
to  surrender  them.  Defendant  further  claims  that 
its  contract  was  not  in  contravention  of  the  provis- 
ions of  the  Act  of  1891,  and  denies  that  it  is  re- 
quired  to   settle   under    the  terms  of  the  Act  of  1895. 

A  large  volume  of  proof  was  taken,  and,  on  the 
final  hearing,  the  Chancellor  was  of  opinion  that  the 
two  mortgages  were  separate  and  distinct  transac- 
tions, and  that  the  payments  made  by  complainant, 
in  the  mortgage  executed  to  the  old  company,  could 
not  be  credited  on  the  second  mortgage.  The  Chan- 
cellor denied  a  settlement  under  the  building  and 
loan  plan,  but  decreed  a  settlement  on  the  basis  of 
the  Act  of  1895,  charging  complainant  with  the  $500 
check  and  interest  thereon  at  six  per  cent.,  and  cred- 
iting him  with  amounts  and  interest  paid  on  second 
mortgage.       Complainant  and  defendant   both  appealed. 

Complainant    assigned    as   error — 

(1)  That  the  Chancellor  found  that  the  two  trans- 
actions with  the  two  associations  were  separate  and 
independent   of   each   other; 

(2)  That  the  Chancellor  erred  in  not  finding  that 
the  note  and  mortgage  executed  by  complainant  to 
defendant   was   without   consideration    and    void; 

(3)  That  the  Chancellor  erred  in  not  finding  that 
the  check  given  by  defendant  company  to  complain^ 
ant  for  $500  was  a  mere  matter  of  form,  and  that 
no    money   actually   passed; 

(4)  The   Chancellor   erred    in    not   finding   in .  favor 
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of  complainant  and  adjudging  a  cancellation  of  said 
mortgage,  and  awarding  a  judgment  for  such  amount 
as  complainant  had  paid  over  and  above  the  said 
$500  actually  received  by  him  (from  the  old  com- 
pany),   and   interest   at   six    per   cent. ; 

(5)  That  the  Chancellor  erred  in  adjudging  one- 
half   the   costs   against   complainant. 

The  defendant  assigned  as  error  the  action  of  the 
Chancellor  in  decreeing  that  Sec.  2,  Ch.  119,  Acts 
1895,  applies  under  the  facts  in  this  case,  and  that 
settlement  should  be  made,  thereunder  instead  of  upon 
the  building  and  loan  plan,  as  set  out  in  the  mort- 
gage and  note  executed  to  defendant  company.  The 
Chancellor,  as  already  stated,  decreed  a  settlement 
as  provided  by  Sec.  2,  Ch.  119,  Acts  1895,  but 
did  not  include  in  this  settlement  the  amounts  paid 
by  complainant  to  the  New  Orleans  Loan,  Building 
&  Savings  Association.  But  defendant's  assignment 
is  that  it  was  not  doing  business  in  this  State;  that 
it  had  no  local  board  here,  and  that  the  loan  to 
complainant  was  made  direct  from  its  home  office  in 
New  Orleans,  La.,  through  its  attorney,  and  that  it 
did  not  have  an  office  or  agency  in  this  State.  It 
is  insisted,  further,  that  said  indebtedness  is  payable 
in  New  Orleans,  State  of  Louisiana,  and  that  the 
law  of  Louisiana — the  place  of  performance — governs, 
and  not  the  law  of  Tennessee.  It  is  well  settled 
that  the  law  of  the  place  where  performance  is  to 
occur  governs  ip  respect  of  the  validity  and  per- 
formance  of   contracts    made   in    one   State,    but   to    be 


614  JACKSON : 


Neal  V,  New  Orleans,  etc.,  Association. 


performed    in    another.      Hubble   v.  Morristo^vn    Land 
Co.,    96   Tenn.,    689. 

In  Bennett  v.  Eastei^n  Building  cfe  Loan  Associa- 
tion of  Syracuse,  Nefio  York,  36  Atl.  Rep.,  684,  it 
appeared  that  a  citizen  of  Pennsylvania,  on  applica- 
tion made  in  that  State  to  an  agent  of  a  New 
York  building  and  loan  association,  became  a  member 
thereof  and  obtained  a  loan  from  it,  giving  notes  and 
bond  therefor,  secured  by  mortgage  on  Pennsylvania 
lands.  All  the  instruments  describing  the  association 
as  of  Syracuse,  New  York,  and  declaring  the  notes 
payable  at  its  office  there,  the  Court  held  that  it 
was  a  New  York  contract.  The  Court  said,  viz.: 
"The  Pennsylvanian  had  a  right  to  borrow  money 
in  the  State  of  New  York  if  he  chose  to  do  so, 
and  if  he  contracted  to  pay  it  in  the  State  of  New 
York  he  must  be  conclusively  presumed  to  know  that 
his  contract  would  be  governed  by  the  law  of  that 
State.  In  all  this  there  is  not  a  shadow  of  un- 
lawful intent  to  evade  the  law  of  Pennsylvania.'" 
Equitable  B,  <&  L,  Assn.  v.  Va?ice  (S.  C),  27  S. 
E.    Rep.,    274. 

In  the  case  of  Pioneer  I^an  Co.  v.  Cannon,  96 
Tenn.,  603,  we  held  that  a  note  and  mortgage  of 
lands  situated  in  this  State  to  secure  it  and  stipulat- 
ing for  the  payment  of  five  per  cent,  interest  per 
annum,  and  five  per  cent,  premium  per  annum,  made 
payable  to  a  building  and  loan  association  in  Minne- 
sota, were  not  usurious  because  a  Minnesota  contract, 
and   authorized    by    the    charter    of    the   company   and 
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the  laws  of  that  State.  83  Fed.  Rep.,  410,  411; 
24   L.    R.    A.,    p.    295,    note. 

The  loan  secured  by  the  mortgage  executed  by 
complainant  to  defendant  company  is  payable  in  New 
Orleans,  in  the  State  of  Louisiana,  and  each  of  the 
installment  notes  is  so  payable.  The  contract  is  es- 
sentially a  Louisiana  contract,  and  does  not  contravene 
any  statute  of  this  State.  The  defendant  company, 
at  the  time  this  contract  was  made,  was  domiciled  in 
the  State  of  Louisiana;  it  had  no  local  board  or 
agency  here,  and  was  .  not  carrying  on  business  in 
this  State  in  the  sense  of  the  statute..  It  was  there- 
fore not  amenable  to  the  statute  requiring  a  foreign 
corporation  to  register  its  charter  as  a  condition  of 
doing  business  in  this  State.  The  Chancellor  was 
therefore  -in  error  in  decreeing  that  complainant  was 
entitled  to  a  settlement  with  this  company  upon  the 
basis  of  the  Act  of  1895  governing  foreign  corpora- 
tions.  The  settlement  must  be  made  upon  the  build- 
ing and  loan  plan,  as  contemplated  by  the  contract 
of   the   parties. 

The  next  question  presented  is  whether  complain- 
ant, in  making  this  settlement,  is  entitled  to  be  cred- 
ited with  payments  made  to  the  old  association.  The 
solution  of  the  question  depends  upon  a  proper  un- 
derstanding of  the  relations  existing  between  the  old 
and  the  new  company.  If  the  transaction  with  the 
two  associations  were  distinct  and  independent  of  each 
other,  then  it  is  obvious  the  defendant  company  can 
only    be   charged    with    payments    made   to   it;    but   if 
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it  appears  the  defendant  assumed  the  place  of  the 
old  company  and .  succeeded  to  all  its  rights,  then  it 
must  be  onerated  with  all  its  burdens.  Defendant, 
in  its  answer,  says — viz.:  **  When  the  aforesaid  New 
Orleans  Loan,  Building  &  Savings  Association  was  in 
trouble,  and  saw  that  liquidation  must  ensue,  this 
respondent  agreed  to  take  up  all  the  loans  of  that 
association,  provided  a  certain  number  of  shares  of 
stock  were  subscribed  for  in  respondent's  association. 
Whereupon  the  liquidators  undertook  to  get  the  num- 
ber of  subscribers  specified,  and  succeeded.  Respond- 
ent thereupon  furnished  the  liquidators  the  face  value 
of  such  mortgages  as  they  were  able  to  deliver  re- 
spondent. In  the  present  case,  the  liquidators  repre- 
sented that  complainant,  C.  J.  Neal,  owed  them  $500. 
Complainant,  in  his  application  to  this  re- 
spondent, stated  that  he  owed  said  association  the 
said  sum  of  $500,  and  wanted  to  borrow  that  amount 
from  respondent  to  pay  it  oflf,  and  respondent,  be- 
lieving such  to  be  a  fact,  actually  advanced  this 
amount  to  the  said  Neal,  as  is  evidenced  by  its 
check  on  the  said  Neal  and  by  him  indorsed  to  said 
liquidators.  The  liquidators  subsequently  transferred 
the  check  back  to  respondent,  who  gave  them  credit 
for  amount  of  same  as  advance  payments  upon  the 
stock  of  investing  members  in  respondent's  associa- 
tion, who,  through  the  inducement*  of  said  liquida- 
tors, transferred  their  stock  to  this  respondent  asso- 
ciation. 

"The  advance  made   by  this  respondent  association 
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to  complainant  was  made  on  the  building  and  loan 
plan,  strictly  in  accordance  with  its  laws  and  consti- 
tution, and  in  accordance  with  the  laws  of  the  State 
of  Tennessee  and  Louisiana,  the  said  Neal  takino:  five 
shares  of  stock  in  respondent  association,  and  pledg- 
ing same  and  receiving,  at  a  premium  bid  of  J§200, 
the  sum  of  $5-00,  this  being  the  amount  the  said 
shares  would  be  worth  at  maturity.  Instead  of  re- 
quiring the  immediate  payment  of  this  $200  premium, 
this  additional  amount  was  loaned  to  respondent.  Re- 
spondent admits  that  complainant  has  paid  $289  on 
said  loan.  Respondent  denies  there  was  only  one 
loan  and  one  continuino:  transaction.  It  avers  there 
was  one  transaction  with  the  New  Orleans  Building 
&  Savings  Association,  which  was  entirely  closed  in 
the  early  part  of  1893,  and  that  in  the  month  of 
April,  1893,  complainant  made  a  new  mortgage,  and 
received  a  new  consideration  from  this  respondent, 
the  New  South  Building  &  Loan  Association.  Re- 
spondent denies  that  it  now  has,  or  ever  had,  any 
connection  whatever  with  the  New  Orleans  Building 
&   Loan    Association. ' ' 

The  proof  shows  that  the  only  money  received 
by  this  complainant  from  both  of  these  associations 
was  the  sum  of  $500,  advanced  by  the  old  company, 
and,  the  old  company  becoming  insolvent  and  unable 
to  carry  out  its  contract,  procured  the  new  company 
to  take  its  place.  Complainant,  at  the  instance  of 
the  liquidators  of  the  oKl  company,  did  make  formal 
application   for    membership    in   the  new    company    and 
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for  a  loan  of  $500,  and  did  execute  a  formal  deed 
of  trust  on  the  lot  in  question  for  the  security  of 
said  loan.  •  The  proof  «hows  that  thereupon  the  old 
loan  and  deed  of  trust  made  to  secure  it,  were  can- 
celed. The  check  for  $500,  given  him  by  defend- 
ant company,  was  a  mere  form,  and,  upon  being 
indorsed  by  complainant  to  the  liquidators  of  the  old 
company,  was  immediately  transferred  back  to  the 
new  company  and  credited,  as  claimed  by  the  latter, 
as  advance  payment  upon  the  stock  of  the  investing 
member.  As  stated  by  the  president  of  the  defend- 
ant company,  this  was  just  a  method  they  had  of 
paying   thie   old   company. 

We  are  constrained  to  view  the  transaction  with 
the  new  company  as  simply  a  continuation  of  the 
original  contract.  It  was  simply  a  transfer  of  the 
loan  and  mortgage  from  the  old  to  the  new  com- 
pany, accomplished  by  the  execution  of  new  instru- 
ments. The  consideration  for  the  new  mortgage  was 
the  cancellation  of  the  old  mortgage  and  the  extin- 
guishment of  the  old  note  by  the  execution  of  the 
new  note,  which  was  effected  under  the  substitutional 
arrangement   between   the   companies. 

The  result  is,  that  the  decree  of  the  Chancellor 
is  reversed,  and  a  settlement  will  be  made  between 
these  parties  upon  the  building  and  loan  plan,  and 
in  said  settlemeat  the  complainant  will  be  credited 
with  all  payments  made,  both  upon  the  old  and  new 
mortgage.       The   costs   of   the  appeal   will   be  divided. 
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{Jackson.      May   28,    1898.) 

1.  Action.     Not  dismissed  as  merely  colorable^  when. 

The  Court  finds  that  the  motion  to  dismiss  this  action  as  a  sham 
and  colorable  suit  is  supported  by  the  affidavit  of  one  of  the 
amicl  cit/rke,  which  is  contradicted  by  the  affidavits  of  the^ 
parties  and  their  attorneys,  and,  thereupon,  declines  to  proceed 
further  in  the  investig'ation  of  this  matter,  as  the  suit  must  be 
dismissed  on  other  gfrounds.     {PosU  pp*  738-743.) 

3.  Same.    Dlsm-lssed  as  sham,,  when, 

A  suit  will  be  dismissed  thoug'h  plaintiff  has  a  good  cause  of  ac- 
tion, if  his  principal  object  in  prosecutingf  it  is,  not  to  redress 
his  own  grievances,  but  to  obtain  a  decision  that  will  affect 
third  persons  who  are  litigating  the  same  question  in  another 
suit  pending  in  another  Court  or  jurisdiction.    {Post,  PP-  740,  741. ) 

Cases  cited:  Reed  v.  Robb,  4  Yer.,  66;  States.  Wilson,  2  Lea,  210; 
Mayo  V.  Dickens,  6  Yer.,  490;  8  How.,  255;  6  Cranch,  147. 

3.  Attorneys.    Duties  o/,  as  rega/rds  sham  suits. 

Attorneys  are  officers  of  the  Court,  and  it  is  not  only  their  right, 
but  their  duty,  if  they  know  or  have  reason  to  believe  that  the 
time  of  the  Court  is  being  taken  up  by  the  trial  of  a  feigned 
issue,  to  inform  the  Judge  of  the  fact,  whether  of  counsel  in  the 
case  or  not.     {Post,  p.  739.) 

Cases  cited:  State  v.  Wilson,  2  Lea,  210;  12  L.  R.  A.,  815. 

4.  Taxation.     Complaint  before  Board  of  Equalization  must  be  made 

before  suit  to  recover  tax  paid  under  protest. 

A  taxpayer  is  not  entitled  to  the  benefit  of  the  statute  that  au- 
thorizes him  to  pay  under  protest  and  sue  to  recover  back  any 

*Thi8  cause  was  heard  and  determined  witb  the  case  of  RobertBon  v.  McMillan, 
TYustee,  from  the  Circuit  Court  of  Croolcett  Couuty,  in  which  gimiiar  issues  were  in- 
volved and  similar  questions  made.  In  this  latter  case,  also,  there  was  a  motion  to 
dismiss,  supported  by  the  affidavit  of  Mr.  Trimble.  Both  parties  and  their  counsel 
disproved  every  ground  of  the  motion  to  dismiss.  Messrs.  Jerman  &  Craig  and 
Sparrel  Hill  represented  Robertson,  and  C.  A.  Goodloe  represented  McMillan.  This 
case  involved  over  $300  taxes.— Reporter. 
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tax  that  he  conceives  to  be  ''unjust  or  illegfal,  or  ag'ainst  any 
statute  or  clause  of  the  Constitution  of  the  State,"  and  he  can- 
not maintain  suit  therefor  under  the  statute,  unless  he  made 
complaint  of  his  assessment  at  the  proper  time  before  the  Board 
of  Equalization.     {Post,  pp.  744-750.) 

Code  construed:  i  1059  (S.);  1 926  (M.  &  V.). 


FROM     SHELBY. 


Appeal  from  Chancery  Court  of  Sbelby  County. 
Sterling  Pierson,    Ch. 

RosEBOROUGH  &   JoHNSON   for  Ward. 

Attorney-general  Pickle,  J.  C.  Bradford,  and 
Granberry   &   Marks   for   Alsup. 

The  importance  and  public  character  of  the  ques- 
tions involved  in  this  cause,  and  justice  to  the  parties 
and  their  solicitors,  justify,  if  they  do  not  require, 
a  full  report  of  all  the  proceedings,  and  the  pre- 
sentation of  the  arguments  of  counsel,  and  of  the 
evidence    introduced    on   the    motion   to   dismiss. 

The   pleadings  in    full    are   as   follows,    to    wit: 

ORIGINAL     BILL. 

The  Bill  of  Complaint  of  Andrew  J.  Ward,  a  Citizen  of  Shblbv 

County,  Tennessee, 

AGAINST 

J.  H.  Alsup,  a  Citizen  and  the  Trustee  of  Shelby  County,  Tenn. 

Complainant    respectfully   shows   unto   your    Honor: 
1.    That    he    is    a    citizen    and    taxpayer    of    said 
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county  of  Shelby,  and'  that  the  defendant  is  the 
Trustee  of  said  county,  and  collector  of  State  and 
county   taxes   therein   for   the   year    1897. 

2.  That  for  1897  all  property  was  assessed  at  its 
fair  cash  value,  except  that  of  railroad,  telegraph, 
and  telephone  companies.  That  the  State  tax  upon 
complainant's  property  in  said  county,  for  1897,  was 
Sf56.25,  and  was  assessed  upon  the  full  cash  value 
of   his   property. 

3.  That  complainant  paid  his  said  State  tax  for 
1897  to  the  defendant,  as  Trustee  of  said  county, 
after  it  came  regularly  into  his  hands  for  collection, 
on,  to  wit,  March  24,  1898.  This  payment  was 
made  under  protest,  and  to  avoid  distress  of  his 
property  and  the  cost  and  penalties  of  delinquency. 
The  receipt  taken  is  hereto  attached  as  ''Exhibit  A." 

4.  That  the  taxes  assessed  against  real  estate,  in- 
cluding that  of  complainant,  for  the  year  of  1897, 
are  illegal,  unjust,  and  void,  for  the  following  rea- 
sons: 

(a)  That  the  system  under  which  they  were  as- 
sessed is  unconstitutional  and  void,  in  that  it  neces- 
sitates, or,  at  least,  invites  and  permits,  inequality 
in  taxation,  by  providing  for  the  assessment  of  dif- 
ferent classes  of  property  by  different  and  varying 
methods,  e.  <7.,  real  estate  and  other  property  as 
one  class,  and  railroad,  telegraph  and  telephone 
properties  as  another  class,  by  distinct  and  inde- 
pendent assessors  and  boards  of  assessors,  the  former 
by   local   County  Assessors,    and    the    latter    by    State 
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boards,  without  any  common  supervising  superior, 
and  without  any  uniform,  mandatory  rule  enjoining 
equality. 

(b)  The  law  has  failed  to  provide  for  the  as- 
sessment of  railroad,  telegraph  and  telephone  prop- 
erties for  1897,  and,  as  a  consequence,  the  proper- 
ties of  these  corporations,  worth  over  $100,000,000, 
have,  or  can,  entirely  escape  taxation  for  said  year. 
Neither  the  assessment  Acts  of  1895  or  1897,  made 
any  provision  for  the  assessment  of  this  class  of 
property  for  1897.  The  attempted  assessment  under 
each  of  these  Acts,  is,  therefore,  void.  The  Act 
of  Extra  Session  of  the  Legislature,  relating  to  as- 
sessments of  1897,  does  not  cure  this  defect.  The 
omission  to  tax  or  provide  for  the  assessment  of 
such  a  valuable  and  important  class  of  property 
vitiates  all  assessments  of  taxes  for  1897,  as  being 
in  violation  of  the  requisites  of  equality  and  uni- 
formitv. 

[c)  That  the  said  tax  assessed  against  complain- 
ant's property  for  1897,  and  sued  for  in  this  case, 
is  illegal,  unequal,  unjust  and  void,  even  if  the 
Court  should  sustain  one  or  either  of  said  attempted 
assessments  of  the  properties  of  railroad,  telegraph 
and   telephone   companies   for    1897. 

(1)  He  avers  that  the  attempted  assessment  of 
railroad,  telegraph,  and  telephone  properties,  made 
in  1896  for  1897,  was  made  by  a  board  of  assess- 
ors that  had  authority  to  equalize  the  assessments  of 
real   estate    for    1896    and    1897   among    the    counties 
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of  the  State.  The  action  of  said  Board  of  Assess- 
ors, in  assessing  railroad  and  other  properties,  was 
subject  to  revision  by  an  appellate  board,  but  its 
work  of  equalization  was  not  subject  to  such  revis- 
ion, and  its  jurisdiction  did  not  extend  to  equaliza- 
tion of  personal  property- 
Complainant  avers  that  said  Board  of  Assessors 
did  undertake  to  equalize  the  assessments  of  real  es- 
tate as  among  the  counties  for  1896  and  1897,  and 
that,  in  doing  this,  they  adopted  an  arbitrary  basis 
or  standard  of  seventy-five  per  cent,  of  the  actual 
cash  value  of  such  property.  They,  nevertheless, 
purposely,  intentionally,  and  designedly  left  a  large 
class  of  real  estate,  including  that  of  complainant 
and  all  other  situated  in  said  county  of  Shelby,  as- 
sessed   at   its   full   value. 

He  further  avers  that  said  railroad,  telegraph, 
and  telephone  properties  were  assessed  for  said  years 
at   less   than   fifty   per    cent,    of   their    values. 

He  avers  that  the  foregoing  action  of  said  As- 
sessors, though  not  actually  fraudulent,  was  purposely, 
intentionally,  and  designedly  performed,  pursuant  to 
a  system  or  plan  agreed  upon  to  equalize  real  es- 
tate at  seventy-five  per  cent,  of  its  value.  He  does 
not  aver  that  the  valuation  of  railroad,  telegraph, 
and  telephone  properties  at  less  than  seventy-five  per 
cent,  of  their  value  was  fraudulent,  but  it  exists  as 
a  fact,  and  was  done  purposely,  intentionally,  and 
designedly. 

(2)    He    avers     that     the    attempted    assessment    of 
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railroad,  telegraph,  and  telephone  properties,  made  in 
1897  for  1897,  was  'made  by  a  board  having  no 
powers  of  equalization  over  any  other  than  these 
properties.  This  board  had  no  authority  to  equalize 
assessments  of  real  estate  among  the  counties,  or  to 
equalize  the  assessment  they  were  authorized  to  make 
with    other   assessments. 

Complainant  avers  that  said  board  of  assessors  did 
purposely,  intentionally,  designedly,  and  pursuant  to 
a  plan  of  their  own,  and  in  accord  with  a  custom 
of  long  standing  in  this  State,  assess  said  railroad, 
telegraph,  and  telephone  properties  for  1897,  as  a 
class,  at  less  than  seventy-live  per  cent,  of  their 
fair  cash  value,  and  that  for  the  same  year  all 
other  property  in  the  State  was  assessed,  by  other 
and  distinct  assessors,  intentionally,  purposely,  and  de- 
signedly, at  its  full  value.  Both  said  assessments 
of  1897  of  railroad,  telegraph,  and  telephone  prop- 
erties were  passed  upon  and  ratified,  without  sub- 
stantial  change,   by   the   appellate  or   revising  board. 

5.  Complainant  avers  that  his  only  remedy  for 
the  injustice  complained  of  is  for  the  Court  to  de- 
clare his  tax  void  m  toto  or  in  part,  and  give  him 
a  recovery  in  this  case.  The  pay-under-protest  stat- 
utes forbid  him  any  other  remedy  than  by  suit  of 
this  character.  Complainant  is  advised  there  is  no 
provision  for  back  assessment  of  railroad,  telegraph, 
and  telephone  properties  covering  the  year  1897, 
whereby  these  properties  may  by  that  process  be 
raised  to  the    same    level  of    valuation  as  other  prop- 
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erties.  He  is,  moreover,  advised  that  back  assess- 
ment is  not  an  adequate  remedy  for  the  irregularities 
complained  of. 

The  County  Boards  of  Equalization  and  Assessors, 
though  aware  of  the  irregularity  complained  of,  re- 
fuse to  put  down  assessments  within  their  jurisdiction 
below  cash  value,  or  to  equalize  on  a  lower  basis 
with  the  Assessors  of  railroad,  telegraph,  and  tele- 
phone properties.  The  State  Board  of  Assessors  re- 
fuse to  put  up  railroad,  telegraph,  and  telephone 
assessments  to  the  standard  of  fair  cash  value.  Any 
attempt  at  back  assessment  is  in  vain,  as  there  is 
no   law   authorizing  it,   and  such  method  is  inadequate. 

6.  Premises  considered,  complainant  prays  that  the 
defendant  named  in  the  caption  be  made-  such  by 
due  process,  and  required  to  answer  this  bill,  and 
that  he  be  decreed,  on  final  hearing,  a  recovery  of 
the  amount  of  said  tax.     He  prays  for  general   relief. 

ROSEBO ROUGH     &    JOHNSON, 

Solicitors  for    Complainant. 

DEMURRER. 

Andrew  J.  Ward  \   in  the,  CTiancery  Court  of  Shelby  County, 

John  H.  AL8UP,  Tru«te€.      \       March  T^n.  1898. 

m 

The  defendant  comes,  by  M.  R.  Patterson,  District 
Attorney,  and  Henry  Walsh  and  James  H.  Malone, 
attorneys,  and  demurs  to  the  bill  for  the  following 
causes: 

1.    The  system  of   taxation   in   Tennessee   is   consti- 

16  P— 40 
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tutional  and  valid,  notwithstanding  the  alleged  vices 
therein.  There  is  nothing  in  it  that  necessarily  pro- 
duces  inequality   or    want   of   uniformity. 

2.  The  statutes  do  provide  amply  for  assessment 
of  railroad,  telegraph,  and  telephone  properties  for 
1897,  and  assessment  thereof  was  duly  made.  Either 
the  assessment  for  1897,  made  in  1896,  or  that 
made  in  1897,  one  or  the  other,  is  valid  and  col- 
lectible. 

3.  The  assessment  for  1897  for  all  other  than 
railroad,  telegraph,  and  telephone  properties  at  fair 
cash  value,  is  not  vitiated  by  any  failure  to  assess 
railroad,  telegraph,  and  telephone  properties  at  less 
than  their  fair  cash  values,  or  for  any  failure  to 
equalize  il^sessments  of  the  several  classes  of  property. 

4.  The  remedy  for  disproportionate  and  unequal 
assessments  is  not  reduction  of  the  proper  assess- 
ments, but  increase  of  the  inadequate  assessments  by 
back    assessment.       Wherefore,    defendant    prays,    etc. 

M.    R.  Patterson, 

Di8t7*ict   Attorney, 

*  Henry  F.   Walsh, 

James  H.  M alone, 

Attoi'neys  for    Defendwit. 

The    bill    was   dismissed,  and    complainant  appealed. 

The  proceedings  in  the  Supreme  Court  upon  the 
motion  of  the  araici  curicB  to  dismiss,  are  as  follows, 
to   wit: 
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MOTION    TO     DISMISS. 

Andrew  J.  Ward,  Appellant^   )    To  the  Honorable  the  Judges  of  the 
V.  y       Supreme  Court  of  Tennertsee,  sit- 

John  H.  Ai^sttp,  Appellee.  )       ting  at  Jcuikson,  Tennessee: 

Come  the  undersigned,  J.  M.  Dickinson,  E.  H. 
Elast,  Vertrees  &  Vertrees,  Fentress  &  Cooper  and 
Adams  &  Trimble  and  Shields  &  Mountcastle,  at- 
torneys and  oflBicers  ot  this  Court  as  amid  curicBy 
and  move  the  Court  to  dismiss  this  action  upon  the 
ground  and  for  the  reason  that  the  same  was  when 
instituted,  and  now  is,  a  sham  action,  colorably  in- 
stituted between  the  plaintiff  and  the  defendant,  not 
for  the  purpose  of  recovering  in  good  faith  the 
money  demanded  therein,  but  simply  to  obtain  the 
judgment  and  decision  of  this  Court  upon  a  feigned 
issue,  gotten  up  for  the  sole  purpose  of  inducing 
this  Court  to  determine  a  question  of  law  which 
may  effect,  and  for  the  express  purpose  of  affect- 
ing, other  parties  not  impleaded,  but  who  are  litigat- 
ing similar  questions  in  another  Court,  to  wit: 
the  Circuit  Court  of  the  United  States,  sitting  at 
Nashville,  and  the  United  States  Circuit  Court  of 
Appeals   for  the   Sixth   Circuit. 

This  motion  was  supported  by  a  single  affidavit, 
that  of  C.  H.  Trimble,  one  of  the  amid  curiw, 
which,  omitting  exhibits  as  unimportant,  is  in  the 
words   and   figures   following,    to   wit: 

Trimble's  affidavit. 
C.   H.  Trimble,  being  duly  sworn  according  to  law. 
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under  oath  says,  that  he  is  an  attorney  at  law  of 
the  Memphis  bar,  and  is  one  of  the  counsel  engaged 
for  the  Kansas  City  &  Memphis  Railway  &  Bridge 
Company  in  a  bill  filed  in  the  Circuit  Court  of  the 
United  States,  at  Nashville,  Tennessee,  enjoining  the 
assessment  of  its  property,  which  was  about  to  be 
certified  by  Robt.  L.  Taylor  and  others,  acting  as  a 
Board  of  Equalization,  which  is  referred  to  in  the 
petition    tiled   in   this   case. 

He  further  says  that  he  did  not  know,  and,  so 
far  as  he  is  advised,  none  of  the  counsel  for  the 
other  railroad  companies  mentioned  in  said  petition 
were  aware,  of  the  proceedings  in  this  case  instituted 
in  the  Chancery  Court  of  Shelby  County,  Tennessee, 
until  after  an  appeal  had  been  taken  from  the  decree 
of  the  Chancellor.  That  the  first  knowledge  he  had 
of  said  proceedings  was  derived  from  the  newspa{)er 
publication    on   or   about    March    26,    1898. 

He  further  says  that  he  has  examined  the  original 
bill  and  demurrer  now  remaining  in  the  files  of  said 
Court;  that  the  bill  and  demurrer  were  both  written 
upon  paper  of  the  same  size,  thickness,  texture,  and 
ruling,  and  were  apparently  written  by  the  same 
typewriter,  by  the  same  person;  that  the  said  bill 
and  demurrer  were  fastened  together  with  the  same 
kind  of  brads;  that  a  photographic  copy.  Exhibit  No. 
2  to  the  petition,  is  a  correct  photographic  copy  made 
from  the  first  page  of  said  bill  and  the  first  page  of 
said   demurrer. 

He  further  says  that,  on  or  about  March  31,  1898, 
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W.  S.  Roseborough,  Esq.,  of  the  firm  of  Roseborough 
&  Johnson,  was  interrogated  by  affiant,  and  that  he 
declined  to  state  who  drew  the  original  bill  filed  in 
this  ease;  that  he  declined  to  state  whether  or  not  it 
was  drawn  in  his  office;  that  he  declined  to  state 
who  paid,  or  is  to  pay,  the  fee  of  his  firm  for  legal 
services  in  this  case;  that  he  declined  to  state  from 
whose  hands  he  received  the  said  bill,  if  from  anyone. 
That  on  the  said  day  affiant  interrogated  J.  H. 
Malone,  Esq.,  of  counsel  for  the  defendant,  and, 
in  response  to  questions  propounded  by  the  affi- 
ant, he,  the  said  Malone,  declined  to  state  who 
drew  the  bill;  that  he  declined  to  state  who  is 
to  pay  the  fee  of  counsel,  or  who  employed 
him;  that  he  declined  to  state  where  he  got  the 
said  bill,  or  from  whom  he  received  it,  and  he 
declined  to  give  any  information  whatever  concerning 
that  suit.  That,  on  the  same  day,  R.  Lee  Bartels,  Esq., 
was  interrogated  by  this  affiant,  and  he  stated  that  he 
had  originally  signed  the  bill  filed  as  counsel  for  the 
plaintiff,  but  that  he  afterward  erased,  or  caused  to 
be  erased,  his  name  as  counsel;  that  the  reason  for 
this  action  on  his  part  was  that  he  did  not  consider 
that  he  had  had  time  to  properly  study  and  present 
the  questions  involved;  that  the  bill  already  drawn 
was  handed  to  him  by  Mr.  Malone,  with  the  request 
that  he  sign  it  as  counsel  for  the  plaintiff;  that  he 
did  not  see  the  plaintiff;  that  he  was  not  requested 
by  the  plaintiff  to  act  for  him,  and  that  plaintiff  did 
not    promise    to    pay    him    any   fees;    that    he    under- 
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stood  the  case  was  to  be  a  test  case,  and  he  was 
not  certain  whether  he  would  get  a  fee  or  not,  but 
he  understood  from  Mr.  Malone  that  he  would  get 
a  fee,  but  whether  he  did  or  not  he  was  willing 
to  sign  it  out  of  friendship  for  Mr.  Malone;  that 
when  he  decided  not  to  act  as  counsel  he  returned 
the  original  bill  to  Mr.  Malone,  and  did  not 
know  what  Mr.  Malone  did  with  it.  He  declined 
to  say  from  whom  Mr.  Malone  received  this  bill. 
He  stated  on  that  day  that  he  was  witling  to 
make  an  affidavit  to  these  facts,  and  that  with  that 
end  in  view  this  affiant  prepared  a  form  of  affidavit 
to  be  signed  by  him,  which  was  handed  to  Mr. 
Bartels  on  the  fourth  day  of  April,  1898.  At  the 
time  this  affidavit  was  handed  to  Mr.  Bartels  he 
stated  it  was  not  accurate  in  some  respects,  among 
others,  that  he  did  not  mean  to  be  understood  as 
saying  that  he  did  not  consider  himself  competent  to 
present  the  questions,  but  that  he  had  his  name 
taken  off  because  he  had  not  had  time  to  prepare 
the  cAse  properly,  and  that  the  draft  of  the  affidavit 
was  incorrect  .in  that  he  did  not  mean  to  be  under- 
stood as  saying  Mr.  Malone  had  left  him  under  the 
impression  that  he  was  to  receive  a  fee,  the  fact 
beinff  that  he  then  said  that  he  did  not  know 
whether  he  was  to  receive  a  fee  or  not,  otherwise 
the  affidavit  was  substantially  correct,  and  that  he 
would  take  it  and  let  the  affiant  know  later  in  the 
day,  or  about  2  o'clock,  whether  he  would  make  the 
affidavit;    that    later    in    the   day    the   said    Bartels    in- 
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formed  affiant  that  he  had  concluded  to  have  noth- 
ing more  to  do  with  that  matter;  that  he  would  not 
make  an  affidavit.  The  draft  of  this  affidavit  is 
herewith    filed   as    *' Exhibit   No.    1"    to   this  affidavit. 

Affiant  further  says  that  on  the  4th  day  of  April, 
1898,  he  interrogated  J.  H.  Alsup,  County  Trustee 
of  Shelby  County,  the  defendant  in  this  case,  and 
that  said  Alsup,  then,  as  he  had  before,  stated  to 
affiant  that  he  did  not  employ  counsel,  and  that  he 
was  not  served  with  process  until  after  the  25th  day 
of  March,  1898.  Affiant  requested  him  to  make  an 
affidavit  to  these  facts,  presenting  to  him  a  draft 
for  the  same,  embodying  in  said  affidavit,  which  is 
tiled  as  '*  Exhibit  No.  2,"  the  substance  of  the  state- 
ment made  by  said  Alsup,  but  he,  the  said  Alsup, 
declined  to  make  an  affidavit  on  the  ground  that  he 
did  not  wish  to  be  mixed  up  in  the  matter.  He 
stated  that  the  statements  in  the  affidavit  were  sub- 
stantially  true. 

That  on  the  thirty-first  day  of  March  affiant  in- 
terrogated plaintiff,  Andrew  J.  Ward,  at  his  resi- 
dence, about  twelve  and  one-half  miles  from  the  city 
of  Memphis,  and  asked  him  whether  the  suit  which 
he  had  instituted  in  this  case  was  in  good  faith  or 
was  for  the  purpose  of  raising  the  question  at  law, 
and  he  replied  that  he  would  give  no  information 
whatever  about  the  case  until  he  had  seen  his  attor- 
neys, which  he  would  do  within  a  very  few  days, 
and  that  if  he  had  any  statement  to  make  he  would 
communicate    the    substance    thereof    through     F.     B. 
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Caldwell  to  affiant,  but  that  he  has  not,  up  to  this 
time,  made  any  statement  whatever;  and  he  was 
asked  who  his  attorneys  were  by  affiant,  and  he  re- 
plied that  they  were  Scarbrough  &  Johnston,  instead 
of  Roseborough  &  Johnson,  the  latter  being  the  real 
name   of   the   firm. 

Affiant  further  states  that  he  has  examined  the 
records  in  the  office  of  the  County  Trustee  of 
Shelby  County,  and  finds  no  evidence  that  A.  J. 
Ward  paid  any  taxes  on  the  twenty-fourth  day  of 
March,  1898;  that  the  records  do  show  that  on  that 
day  W.  J.  Chase  paid  $125  by  check,  which  sum 
was  in  settlement  of  State  and  county  taxes  for 
the  year  1897,  on  seven  tracts  of  land,  five  of 
which  are  situated  in  the  third  civil  district  of 
Shelby  County,  and  two  of  which  are  situated  in 
the  fifteenth  civil  district  of  said  county;  that 
five  of  these  tracts  are  assessed  in  the  name  of  W. 
J.  Chase,  and  stand  upon  the  records  of  the  Trus- 
tees's  office  as  tax  bills  No.  26,  $12;  No.  26,  $14; 
No.  24,  $15,  in  the  third  civil  district  and  No. 
201,  $10;  No.  202,  $30,  in  the  fifteenth  civil 
district,  all  assessed  to  W.  T.  Chase.  That  in  the 
third  civil  district  was  bill  No.  174,  upon  real 
estate  assessed  to  Mrs.  P.  P.  Ward,  $12;  No.  173, 
assessed  to  Mrs.  P.  P.  Ward,  $32,  the  aggregate 
of  these  sums  being  $125,  and  that  the  State  taxes 
and  the  school  taxes  levied  on  these  properties 
amount   to    $56.20,    the   amount  sued   for  in    this    bill. 

Affiant  further  says  that  the  name  of  R.   Lee  Bar- 
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tels  8.ppears  on  the  face  of  the  bill  to  have  been 
erased,  so  as  to  be  almost  illegible,  and  that  over 
his  signature  is  written  the  name  of  Roseboroiigh  & 
Johnson;  that  it  was  with  exceeding  great  difficulty, 
and  only  after  many  efforts  by  several  persons,  that  ^ 
the   name   of   the   said   Bar  tels   was   read. 

Affiant  further  says  that  on  the  fifth  day  of  April, 
1898,  he  was  informed  that  a  case  similar  to  this 
had  been  instituted  in  Crockett  County  by  one  Rob- 
ertson against  one  McMillan,  Trustee  of  said  county, 
for  substantially  the  same  cause  of  action,  and  that 
th3  same  had  been  appealed  to  the  Supreme  Court 
of   Tennessee,    and   is  now    there   pending. 

Affiant,  on  the  sixth  day  of  April,  1898,  visited 
Alamo,  the  county  seat  of  Crockett  County,  and 
there  inspected  the  original  declaration  and  demurrer, 
and  found  that  the  said  declaration  and  demurrer 
were  written  upon  the  same  kind  of  paj^er,  appar- 
ently by  the  same  typewriter,  and  that  the  allega- 
tions of  the  declarations  and  demurrer  were  drawn  in 
the  same  form  and  used  substantially  the  same  lan- 
guage as  the  bill  and  demurrer  filed  in  this  cause, 
only  such  changes  appearing  to  have  been  made  as 
were  incident  to  the  difference  in  names  of  the  parties, 
the  locality  of  the  Court,  and  the  amount  of  the 
taxes  sued  for,  all  of  which  will  be  seen  by  com- 
parison of  the  copy  of  the  declaration  and  the  de- 
murrer now  in  this  Court  on  appeal  of  said  case  of 
Rohei'tson  v.  McMillan^  from  Crockett  County,  with 
the   copy    of   the   bill   and   the  demurrer  in   the  trans- 
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cript  now  on  file  in  this  Court  on  appeal  in  the  case 
of     Wa7'd  V.    Alsup, 

The     complainant,     Ward,     through     his     solicitors, 
Roseborough  &  Johnson,  made  the  following  reply  to 
k  said   motion    to    dismiss    to    wit: 

ANSWER     OF     COMPLAINANT. 

• 

Appellee,  Ward,  by  his  attorneys  and  solicitors, 
comes  and  resists  the  filing  of  the  petition,  or,  if 
filed,  moves  to  strike  the  petition  from  the  files, 
which  has  been  presented  by  the  railroad  companies 
as  amk'l  curiw  through  their  attorneys,  seeking  a  dis- 
missal of  these  cases  without  a  hearing  in  this  Court, 
and    upon   the   following  grounds,    to  wit: 

1.  Said  railroad  companies  are  not  parties  to,  and 
have  no  interest  whatever  in,  the  subject-matter  of  this 
suit,  and  show  no  cause  why  they  should  be  permitted 
to   delay   or   defeat   the   hearing   of    these    causes. 

2.  No  sufficient  evidence  is  submitted  or  referred  to 
by  said  petition  to  impeach  the  good  faith  of  either 
of  said  suits.  A  single  affidavit  ia  presented,  and  that 
by  the  attorney  of  one  of  the  railroads,  stating  and 
relating  nothmg  but  hearsay,  which  he  obtained  while 
acting:  in  something  of  the  character  of  a  detective. 
The  affidavits  in  blank  which  accompany  these  attor- 
neys' affidavits  are  such  as  the  parties  refuse  to  swear 
to,  because  they  were  not  true,  as  shown  by  affidavits 
of    the   same    parties   hereto   attached. 

3.  This  Court  will  not  seriously  entertain  a  mo- 
tion   which    reflects   not   only    upon    the   good   faith    of 
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the  parties  litigant,  hut  upon  the  integrity  of  the 
County  Trustees  and  the  District  Attorney  and  of 
the  Attorney -general  for  the  Stiate,  upon  such  hear- 
say statements  as  the  attorney  or  detective  of  the 
railroad  company  could  gather  by  the  utmost  dili- 
gence, and  more  from  what  the  parties  refused  to 
say  than  from  what  they  actually  said.  Moreover, 
the  litigants  and  attorneys  in  this  case,  and  public 
officials  involved,  had  a  perfect  right  to  refuse  to 
answer  the  impertinent  questions  propounded  by  the 
attorney  or  detective  of  the  railroad  companies.  There 
is  no  obligation  upon  any  State  official,  or  upon  any 
attorney,  or  upon  any  client,  to  give  any  such  mat- 
ters as  are  generally  regarded  as  privileged  commu- 
nications, to  any  officious  person  who  may  have  the 
presumption  to  ask  about  them.  Every  official,  at- 
torney, or  client  has  the  right  to  preserve  their  own 
business  affairs,  and  refuse  to  answer  any  impertinent 
inquiries    about    them. 

4.  That  these  are  bart^  fide  cases  the  Court  will 
strongly  presume,  as  they  have  upon  their  face  every 
mark  of  a  hona  fide  lawsuit,  and  the  indorsement  of 
the  County  Trustees  and  the  District  Attorneys,  but, 
in  addition,  there  is  herewith  submitted  the  affidavit 
of  counsel  showing  that,  in  point  of  fact,  the  suit 
is  not  only  brought  in  good  faith  to  settle  questions 
of  law,  but  to  recover  a  sum  of  money,  and  brought, 
too,  by  counsel  who  has  confidence  in  the  questions 
made,  which  he  has  vindicated  by  a  brief,  which  is 
herewith    submitted    as    part   of   this    motion. 
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In  support  of  this  answer,  the  affidavits  of  com- 
plainant, Andrew  J.  Ward,  and  defendant,  John  H. 
Alsup,  and  of  the  following  attorneys,  viz.,  W.  S. 
Rosebrough,  R.  O.  Johnson,  James  H.  Malone,  R. 
Lee  Bartels,  M.  R.  Patterson,  and  Henry  F.  Walsh, 
were    submitted. 

AFFIDAVIT    OF    ANDREW    J.     WARD. 

Andrew  J.  Ward,  being  tirst  sworn,  makes  oath 
as    follows: 

1.  That  he  is  the  owner  by  deed  of  the  property 
referred  to  in  the  petition  filed  by  the  railroad  law- 
yers,  and    in   the   affidavit   of   C.    H.    Trimble. 

2.  That  he  paid  the  taxes  upon  said  property  under 
protest,  and  has  now  the  original  receipts  therefor 
in  his  possession  showing  that  fact;  that  he  made 
the  payment  through  W.  J.  Chase,  his  merchant,  ^as 
has  been  his  custom  for  twenty-five  years  last  past. 
He  authorized  his  attorney  to  show  these  receipts  in 
open  Court,  cowries  of  which  are  marked,  '' Exhibit 
A,"    attached    to  this    affidavit. 

3.  That* he  employed  Roseborough  &  Johnson  to 
bring  this  suit  in  good  faith,  believing  that  he  was 
entitled  to  the  relief  sought.  Though  a  farmer,  he 
has  thought  considerable  upon  the  question  of  railroad 
taxation  as  compared  with  taxation  upon  the  farmer, 
and  he  believed  then,  and  believes  now,  that  in  the 
assessment  and  collection  of  taxes  great  injustice  has 
been  done  the  farmers  and  in  favor  of  the  railroads, 
hence,    he    brought    this    suit. 
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4.  While  affiant  is  a  man  of  small  means,  be  is 
willing  to  contribute  something  towards  what  he  con- 
siders for  the  public  good,  and  he  employed  and  paid 
to  his  counsel,  Rose  borough  &  Johnson,  in  this  case,  a 
retainer  fee  of  twenty-five  dollars,  and  hopes  to  be 
able  to  adequately  compensate  them  for  their  labor 
and  services  in  this  case.  He  makes  as  ''Exhibit 
B,"  the  receipt  taken  for  him  for  the  retainer  fee 
n  this  case.  In  this  connection  he  begs  permission 
to  say  that  he  was  bred  and  born  in  Shelby  County, 
Tennessee,  and  that  he  fought  for  his  country  in 
times  of  war,  and  now  has  the  courage  to  fight  for 
his   rights   in   times    of   peace. 

4.  As  to  the  affidavit  of  C.  H.  Trimble,  who 
came  to  his  home  in  a  remote,  rural  district  bf 
Shelby  County,  and  found  affiant  at  work  upon  a 
gate  leading  to  a  pool  in  his  lot,  he  is  sorry  to 
say,  that  he  brought  with  him  * ,  at  the  pres- 
ent time  a  member  of  the  Legislature  from  Shelby 
County,     and      heretofore     a    strong     friend     of     this 

affiant.     The  Honorable  ,   upon    the  approach  of 

himself  and  the  said  Trimble,  remarked  that  they 
had  a  warrant  against  affiant  for  stealing  cows. 
After  the  gentlemen  were  seated  upon  the  porch, 
they  made  known  their  business,  when  affiant 
promptly  stated  that  he  did  not  wish  to  be  rude  to 
gentlemen  in  his  own  house,  but  he  refused  to  dis- 
cuss the  matter  referred  to  by  them,  and  referred 
them  for  all  particulars  to  his  counsel  at  Memphis, 
whom  he  had  employed  to  represent  him   in  his  case. 
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6.  So  far  as  aiSant  is  concerned,  he  has  not 
colluded  with  Mr.  Alsup,  or  anyone  else;  in  fact 
he  has  not  seen  Mr.  Alsup,  and  he  expects  and 
certainly    hopes   to   win   this   lawsuit. 

7.  Said  Trimble  stated  that  he  was  the  attorney 
for  the  Kansas  City  road,  and  had  no  interest  in 
this    litigation. 

TAX      RECEIPT. 

Memphis,    Tenn.,    April  4,*  1898. 
Received    of    A.    J.    Ward   ($26),    twenty-five    dol-- 
lars,    retainer   in   case  of    Ward  v.    AUup^    Trustee. 

RosEBOROUGH   &    JoHNSON,    Attorneys, 

AFFIDAVIT    OF     J.      H.      ALSUP. 

J.  H.  Alsup,  being  duly  sworn,  says  that  as  soon 
as  he  heard  of  this  suit  against  him,  he  at  once  con- 
sulted Henry  F.  Walsh,  his  regular  attorney,  and 
authorized  him  to  appear  and  defend  the  case;  that 
while  the  taxes  were  paid  by  the  check  of  W.  J. 
Chase,  he  understood  Chase  was  simply  the  merchant 
for  Ward,  and  he  knows  the  payment  was  made  in 
the  name  of  Ward,  and  affiant  made  out  receipts 
stating  these  facts  and  showing  that  the  taxes  were 
paid  under  protest.  Affiant  emphatically  denies  all 
collusion  in  any  manner,  shape,  or  form  with  Ward 
or  anyone  else.  He  declined  to  sign  the  affidavit 
referred  to  for  the  simple  reason  it  did  not  cor- 
rectly   set   forth    what   was    said. 
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AFFIDAVIT    OF   JAMES    H.    MALONE. 

James  H.  Malone,  being  duly  sworn,  says  he  was 
consulted  professionally  and  requested  to  file  a  bill 
similar  to  that  in  Wa7'd  v.  Ahup^  and,  after  con- 
sideration, he  declined,  upon  the  ground  that  he  did 
not  think  the  case  well  founded  in  law,  and  recom- 
mended Mr.  Bartels,  who,  after  examination,  said  he 
would  take  the  case,  but  afterwards  said  that  he  did 
not  have  sufficient  time  for  preparation,  and  there- 
upon affiant  recommended  Roseborough  &  Johnson  as 
attorneys,  and  they  accepted  the  case.  Affiant  had 
no  thought  of  appearing  in  the  case,  until  Henry  F. 
Walsh,  the  regular  attorney  for  Alsup,  asked  re- 
spondent, after  the  bill  had  been  filed,  if  he  had 
not  kept  up  closely  with  the  points  involved  in  the 
case,  and  being  answered,  ' '  Yes, ' '  said  Walsh  re- 
quested affiant  to  sign  his  name  to  the  demurrer, 
and  appear  with  him  for  Alsup,  which  he  did,  the 
argument  before  the  Chancellor  lasting  about  two 
hours.  It  was  understood  that  the  affiant  was  not 
to  make  any  further  appearance  in  the  case.  It  is 
true  affiant  refused  to  answer  the  question  put  by 
the  railroad  lawyers,  stating  that  he  regarded  their 
questions   as   a   piece   of   impertinence. 

AFFIDAVIT   OF    R.    LEE    BARTELS. 

R.  Lee  Bartels,  being  duly  sworn  according  to  law, 
under  oath  says,  that  he  is  an  attorney  practicing 
law  at  Memphis,  Tenn. ;  that  about  the  first  day  of 
April    Mr.    C.    H.    Trimble    came    to   affiant   and   said 
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he  wished  to  interrogate  affiant  in  regard  to  the 
above  case;  that  at  first  affiant  refused  to  answer  Mr. 
Trimble's  (luestions,  and  he  was  then  told  that  he 
intended  to  file  interrogatories  in  the  Supreme  Court 
which  affiant  would  have  to  answer,  or  words  to  this 
effect,  leaving  upon  affiant's  mind  the  impression  that 
if  he  did  not  state  what  he  knew  of  the  case  there 
and  then,  he  would  be  forced  to  do  so  at  a  subse- 
quent time;  that  then  affiant  told  said  Trimble  what 
he  knew  of  said  case;  that  the  said  Trimble  asked 
affiant  if  he  would  make  affidavit  to  what  affiant  told 
him,  and  affiant  answered  he  would  do  so;  that  a 
few  days  later  the  said  Trimble  brought  to  affiant 
the  affidavit  made  an  exhibit  to  the  petition  to  dis- 
miss, and  which  is  set  out  in  the  printed  edition  at 
page  13;  that  affiant  read  the  same  over,  and  called 
to  the  attention  of  the  said  Trimble  the  many  inac- 
curacies in  said  affidavit,  to  which  the  said  Trimble 
replieil:  **Very  well,  swear  to  the  balance;''  that  he 
took   said   affidavit,  and  after  considering  the  same .  for 

• 

a  few  hours,  refused  to  swear  to  it,  and  returned 
it  to  the  said  Trimble  without  comment;  that  said 
affidavit  is  and  was  wholly  untrue,  in  that  it  stated 
that  affiant  had  an  office  with  J.  H.  Malone;  that 
this  affiant  understood  from  said  Malone  that  he  was 
to  receive  a  fee  for  his  services,  to  be  paid  by  others 
than  the  complainant,  and  in  that  it  stated  that  affiant 
considered  himself  incompetent  to  present  the  ease 
properly,  and  that  affiant  supposed  that  the  bill  was 
taken  to  Mr.  Roseborough  by  Mr.   Malone,  after  affiant 
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refused  to  bring  the  suit.  Affiant  states  these  facts, 
so  far  as  he  knows,  to  be  wholly  untrue,  and  affiant 
never   told   said   Trimble   that   they   were   true. 

Affiant  refused  to  sign  said  affidavit  with  the  in- 
accuracies corrected,  though  sought  to  do  so  by  said 
Trimble,  his  reason  for  refusing  being  that  he  cared 
to  have  nothing  to  do  with  the  matter,  and,  fur- 
ther, that  he  considered  the  said  Trimble  to  have 
acted  wrongfully  in  coming  to  affiant,  and,  after  get- 
ting information  from  him,  which  consisted  of  con- 
fidential communications  between  affiant  and  his  client, 
to  so  use  that  information  to  further  his  own  inter- 
ests and  that  of  his  client,  to  the  detriment  of  affi- 
ant and   his   client. 

AFFIDAVIT    OF    M.     R.     PATTERSON. 

M.  R.  Patterson  makes  oath  that  the  filing  of  the 
bill  in  the  cause  was  brought  to  his  attention  by 
Henry  F.  Walsh,  the  regular  counsel  for  J.  H.  Al- 
sup, briefly  explaining  the  points  involved,  and  he 
was  requested  to  sign  his  name  as  counsel  to  the 
demurrer,  which  he  did  in  his  official  character,  and, 
so  far  as  his  information  extends,  there  was  no  col- 
lusion  of  any   kind   whatever    between   the   parties. 

AFFIDAVIT    OF    HENRY     F.    WALSH. 

Henry  F.  Walsh  makes  oath  that  he  is  the  reg- 
ular attorney  of  J.  H.  Alsup,  and  was  specially  re- 
quested to  appear  for  him  in  this  case.  The  cause 
was  regularly  called   to   the   attention  of   the  Chancel- 
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lor,  in  open  Court,  by  counsel  for  Ward,  when  there 
was  a  large  attendance  of  the  bar,  and  the  Chancel- 
lor, in  open  Court,  ordered  an  oral  argument  that 
afternoon  at  three  o'clock,  which  was  had.  The 
charge  of  collusion,  so  far  as  affiant  is  concerned, 
or  as  far  as  his  knowledge  extends,  is  absolutely 
not    true. 

AFFIDAVIT    OF    W.     S.     ROSEBOROUGH. 

Wm.  S.  Roseborough,  being  duly  sworn  according 
to   law,    under   oath,    says: 

1.  That  he  is  an  attorney  at  law  of  the  Mem- 
phis bar,  and  is  a  member  of  the  firm  of  Rose- 
borough  &  Johnson,  and  is  one  of  the  counsel  in  the 
above   styled   cause. 

2.  He  further  says  that  C.  H.  Trimble  did  ap- 
proach him  on  the  thirty-first  day  of  March,  1898, 
and  asked  said  questions  as  alleged  (and  others  not 
necessary  to  mention)  in  his  affidavit  bearing  date 
of  April  11,  1898.  Said  questions  were  asked  under 
the  guise  of  friendship  {^^amici  cu7ncB^^)y  otherwise 
they   would   have   been   unbearable. 

3.  Afiiant  declined  to  answer  said  questions  for 
the   following   reasons: 

(a)  That  upon  being  admitted  to  the  bar,  he 
made  oath  that  he  would  be  *Hrue  to  his  clients." 
He  regards  this  oath  as  sacred  and  binding,  and  not 
as  a  mere  matter  of  form. 

(5)  That,  in  his  opinion,  it  was  unbecoming  and 
unprofessional   to   answer  said  questions. 
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(c)  That,  being  a  lawyer  and  a  law-abiding  citi- 
zen, he  could  not  be  guilty  of  a  misdemeanor;  not 
even  to  please  so  clever  a  gentleman  as  Brother 
Trimble.      Shannon's   Code,    §5787. 

{d)  That  he  was  unwilling  to  lay  himself  liable 
to  a  fine  of  J1,000,  imprisonment  for  two  years, 
be  stricken  from  the  rolls  of  practicing  attorneys^ 
and  disgraced  in  the  sight  of  God  and  man,  just 
for   the   pleasure   of    obliging   Brother   Trimble. 

ie)  That  *' confidential  communications"  between  at- 
torney and  client  are  held  sacred  and  inviolate  by 
law   and    lawyers. 

{f)  That  the  law  and  rights  of  lawyers  should 
be   respected   even   by   railroad    attorneys. 

{g)  That  for  these  reasons  and  other  reasons  not 
necessary  to  mention,  affiant  declined  to  answer  the 
questions   of   this   esteemed    brother,   Trimble. 

4.  Affiant  makes  no  charges  against  his  brother, 
Trimble,   but  feels   deeply  wounded   that   said   Trimble 

should    procure   the   services    of    the    Hon.    ,    a 

legislator  of  Tennessee,  and  a  bosom  friend  of  ap- 
pellant, Ward,  and  together  proceed  to  the  home  of 
appellant,  and  under  his  own  '*vine  and  fig  tree" 
pry  into  the  ''confidential  communications"  existing 
between  lawyer  and  client,  and  this  too  under  the 
cloak  of  friendship  (amici  cur  ice).  Affiant  believes 
tliat  he  is  justified  in  saying  that  such  a  procedure 
is  more  becoming  to  a  detective  than  to  a  learned 
and    dignified   lawyer   like   Brother   Trimble. 

5.  Affiant  further   states  that  he  was   not   aware  of 
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the  fact  that  a  similar  case  was  brouo;ht  in  Crockett 
County,  Tenn.,  until  after  the  case  of  Ward  v.  Ahup 
had  been  appealed  from  the  decree  of  the  Chancellor. 
Affiant  has  not  had  the  pleasure  of  meeting  any  of 
the  parties  or  attorneys  in  the  Crockett  County  case. 
6.  Affiant  further  states  this  suit  is  a  bona  fide 
case;  that  Ward  has  paid  a  retainer  fee,  and  it  was 
brought  in  good  faith,  and  in  evidence  of  this  fact 
files  a  brief  prepared  by  his  firm  at  their  own  ex- 
pense, expressly  for  this  case,  and  marked  '<  Exhibit 
A/'  and  made  a  part  of  this  affidavit.  Affiant 
further  states  that  neither  he  nor  his  partner,  Mr. 
Johnson,  has  entered  into  any  cullusion  whatsoever 
with  appellee  or  his  attorneys,  but  as  a  matter  of 
fact  it  is  a  legal  battle,  pure  and  simple,  which  has 
been   hotly   contested. 

7.  Affiant,  when  approached  by  the  railroad  attor- 
neys, invited  the  firm  of  Fentress  &  Cooper,  through 
Judge  Fentress,  attorneys  for  the  Illinois  Central 
Railroad  Company,  and  also  the  firm  of  Adams  & 
Trimble,  attorneys  for  the  Kansas  City  road  to  as- 
sociate themselves  with  the  firm  of  Roseborough  & 
Johnson,  and  represent  appellant  in  the  Supreme 
Court  of  this  State,  and  upon  receiving  a  negative 
answer,  insisted  upon  said  attorneys  filing  a  brief 
on   the   legal    points   involved. 

8.  Affiant  states  that  he  has  not  yet  been  able 
to  fathom  the  meaning  of  his  friend  Trimble,  when 
he  requested  him  to  withdraw  from  this  lawsuit, 
and   to  advise    his   client  to    do  likewise.       Said  Trim- 
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ble  was  fearful  that  this  case  would  damage  the 
professional  character  of  affiant,  and  was  only  advis- 
ing  him  as  a  friend,  and  because  he  was  solicitous 
of   his   future   welfare. 

Affiant  wishes  to  state,  in  conclusion,  that  it  will 
be  a  sad  day  for  Tennessee  when  her  citizens  are 
denied  a  ''hearing"  in  their  own  btate  Courts,  un- 
less they  ' '  bow  the  knee ' '  and  meet  the  whims 
of   powerful   corporations. 

AFFIDAVIT   OF   B.    O.    JOHNSON. 

R.  O.  Johnson,  after  being  *  duly  sworn  in  ac- 
cordance with  law,  says  that  he  is  an  attorney  at 
law  of  the  Memphis  bar,  and  is  a  member  of  the 
law  firm  of  Roseborough  &  Johnson,  and  is  one  of 
the   counsel   in   the   above-styled   cause. 

2.  Affiant  further  states  that  he  was  not  aware 
that  a  similar  case  was  brought  in  Crockett  County 
until  several  days  after  the  case  of  Ward  v.  AUup^ 
Trustee^  had  been  appealed  from  the  decree  of  the 
Chancellor. 

3.  Affiant  further  states  that  this  is  a  bona  fide 
case,  is  not  collusive,  and  that  our  client,  A.  J. 
Ward,    has   paid    us   a   retainer. 

BRIEF   AND   ARGUMENT   OF   ATTORNEY -GENERAL   PICKLE 

ON    THE     MOTION    TO    DISMISS. 

These  are  simply  suits  brought,  and  authorized  by 
statute  to  be  brought,  by  taxpayers  against  County 
Trustees   to   recover    back    taxes    paid    under    protest. 
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The  motion  to  dismiss  characterizes  them  as  sham 
suits,  and  as  presenting  feigned  issues,  and  as  being 
fraudulent  and   collusive. 

1.  The  motion  to  dismiss  is  supported  by  a  sin- 
gle affidavit,  to  wit:  the  affidavit  of  C.  H.  Trimble. 
The  substance  of  that  affidavit  is  the  same  in  each 
case.  He  states  that  he  finds  indications  on  the  face 
of  the  pleadings  that  the  bill  and  demurrer  in  one 
case  and  the  declaration  and  demurrer  in  the  other 
case  were  perhaps  written  in  the  same  office  and  on 
the  same  typewriter.  He  further  states  that  he,  in 
something  of  the  character  of  a  detective,  sought  the 
parties  to  the  causes,  and  examined  them  and  their 
counsel  touching  the  good  faith  of  the  suits,  and 
that  they  declined  to  answer  his  questions.  He  in- 
fers from  this  fact  that  the  suits  were  not  brought 
in   good   faith. 

This  is  about  all  there  is  of  the  affidavit  when 
it  is  boiled  down,  and  comes  very  far  short  of 
making  a  case  of  collusion,  or  one  that  the  parties 
or  their  attorneys  should  be  required  to  answer  at 
all.  It  should  not  be  forgotten  that  not  only  ordi- 
nary litigants  and  their  attorneys  are  connected  with 
these  cases,  but  also  public  officials — to  wit:  County 
Trustees  and  District  Attorneys  and  County  Attorneys, 
who  act  under  oaths  of  office,  and  are  therefore  en- 
titled to  a  stronger  presumption  in  favor  of  the  cor- 
rectness  of   their    conduct. 

Considerations  of  this  sort  are  not  needed  in  this 
case,   because   not   only  the  parties  but  their  attorneys, 
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and  the  public  officials  connected  with  the  cases,  have 
come  forward  and  proved  by  their  affidavits,  beyond 
all  doubt  or  controversy,  that  these  suits  are  genuine 
lawsuits,  without  the  color  of  collusion  or  fraud. 
While  it  is  somewhat  humiliating  for  public  officials 
to  have  to  make  affidavit  to  the  correctness  of  their 
conduct  upon  such  showing  as  is  *made  by  the  affi- 
davit of  Mr.  Trimble  in  this  case,  they  have  never- 
theless voluntarily  done  so,  and  have  left  no  room 
for   doubt  about   the   good   faith   of   this   suit. 

As  regards  the  presumption  that  the  Court  should 
entertain  in  favor  of  the  good  faith  and  correctness 
of  Court  proceedings,  the  language  of  Chief  Justice 
Marshall  in  Fletcher  v.  Peck^  6  Cranch,  147,  is 
worth  quoting.  He  says:  *'I  have  been  very  un- 
willing to  j^roceed  to  the  decision  of  this  cause  at 
all.  It  appears  to  me  to  bear  strong  evidence  upon 
the  face  of  it  of  being  a  mere  feigned  case.  It  is 
our  duty  to  decide  on  the  rights  but  not  on  the 
speculations  of  parties.  My  confidence,  however,  in 
the  respectable  gentlemen  who  have  been  engaged  for 
the  partic5S  has  induced  me  to  abandon  my  scruples 
in  the  belief  that  they  would  never  consent  to  im* 
pose  a  more   feigned   case   upon   this   Court." 

I  desire  to  add,  not  by  way  of  affidavit,  but  upon 
my  official  oath  as  an  officer  of  this  Court,  my  con- 
viction and  belief  that  these  suits  are  proper  suits, 
brought  in  good  faith,  and  should  be  determined  upon 
the   record   by   this   Court. 

2.    The   parties   who   have    made    this    motion   have 
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failed  to  distinguish  between  a  fraudulent  and  col- 
lusive suit  and  an  amicable  suit,  and  also  have  failed 
to  distinguish  between  an  interest  in  the  subject-mat- 
ter of  a  suit  and  an  interest  in  the  question  involved. 

In  regard  to  the  distinction  between  an  interest 
in  the  subject-matter  and  an  interest  in  the  question 
involved,  this  Court,  in  State  v.  Wilson^  2  Lea,  210, 
has    said: 

'*The  petition,  however,  if  we  treat  it  as  an  aflS- 
davit  filed  in  this  Court,  does  not  pretend  that  the 
demand  in  controversy  is  fictitious.  Its  burden  merely 
is  that  the  agreed  case  is  so  worded  as  to  ignore 
the  rights  of  petitioners'  clients,  but  if  the  demand 
is  genuine,  parties  are  not  called  upon  to  make  their 
cases  with  a  view  to  the  rights  of  others,  and  it  is 
an  axiom  of  the  law  that  the  rights  of  others  are 
not  affected  by  a  decision  between  particular  parties. 
The  proceedings  are  res  inter  alios  acta — only  con- 
clusive between  those  persons  before  the  Court,  and, 
their   privies. ' ' 

In  regard  to  the  distinction  between  a  collusive 
suit  and  an  amicable  suit,  Chief  Justice  Taney,  in 
Lord  V.  Veazie,    8    Howard,    265,    said: 

''The  suit  is  spoken  of  in  the  affidavits  filed  in 
support  of  it  as  an  amicable  action,  and  the  proceed- 
ing defended  on  that  ground,  but  an  amicable  action, 
in  the  sense  in  which  these  words  are  used  in  Courts 
of  justice,  presupposes  that  there  is  a  real  dispute 
between  the  parties  concerning  some  matter  of  right, 
and    in    a    case    of    that    kind,    it    sometimes    happens 
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that  for  the  purpose  of  obtaining  a  decision  of  the 
controversy  without  incurring  needless  expense  and 
trouble,  they  agree  to  conduct  the  suit  in  an  amica- 
ble manner;  that  is  to  say,  that  they  will  not  em- 
barrass each  other  with  unnecessary  forms  or  techni- 
calities, and  will  mutually  admit  facts  which  they 
know  to  be  true,  and  without  requiring  proof,  and 
to  bring  the  point  in  dispute  before  the  Court  for  a 
decision  without  subjecting  each  other  to  unnecessary 
expense  or  delay,  but  there  must  be  an  actual  con- 
troversy  and  adverse  interests.  The  amity  exists  in 
the  manner  in  which  it  is  brought  to  issue  before  the 
Court,  and  such  amicable  actions,  so  far  from  being 
objects  of  censure,  are  always  approved  and  encour- 
aged,  because  they  facilitate  greatly  the  administration 
of  justice  between  the  parties.  The  objection  in  the 
case  before  us  is  not  that  the  proceedings  were 
amicable,  but  that  there  is  no  real  conflict  of  the  in- 
terests between  them;  that  the  plaintiff  and  the  de- 
fendant have  the  same  interests,  and  that  that  inter- 
est is  adverse  and  in  conflict  with  the  interests  of 
third  persons,  whose  rights  would  be  seriously  affected 
if  the  question  of  law  was  decided  in  the  manner 
that  both  of  the  parties  to  this  suit  desire  it  to  be." 
In  the  case  from  which  the  above  is  quoted,  the 
Court  found:  **That  the  contract  set  out  in  the 
pleadings  was  made  for  the  purpose  of  instituting 
this  suit,  and  that  there  is  no  real  dispute  between 
the  plaintiff  and  defendant.  On  the  contrary,  it  is 
evident    that    their    interest    in    the    question    brought 
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here  for  decision  is  one  and  the  same,  and  not  ad- 
verse, and  that,  in  these  proceedings,  the  plaintiff 
and  the  defendant  are  attempting  to  procure  the 
opinion  of  this  Court  upon  a  question  of  law,  in 
the  decision  of  which  they  have  a  common  interest, 
and  opposed  to  that  of  other  persons  who  are  not 
parties  to  this  suit,  who  had  no  knowledge  of  it 
while  it  was  pending  in  the  Circuit  Court,  and  no 
opportunity  of  being  heard  there  in  defense  of  their 
rights." 

The  distinction  between  that  case  and  the  one  at 
bar  is  most  manifest.  In  the  case  at  bar,  if  the 
plaintiff  wins,  he  obtains  a  moneyed  judgment,  to  be 
certified  and  paid  out  of  the  State  treasury.  If  he 
loses,  he  will  be  subjected  to  the  payment  of  the 
costs  of  the  suit.  The  interests  of  the  parties  are 
as  adverse  as  it  is  possible  for  that  of  litigants  to 
be,  and  it  can  make  no  difference  that  either  or 
both  of  the  parties  desire  to  have  the  question  of 
law  involved  in  the  case  put  at  rest  for  the  bene- 
fit of  themselves  in  the  future  as  well  as  for  the 
benefit   of   the   public  at   large. 

Along  this  same  line  are  the  utterances  of  Judge 
Taft  in  the  case  of  Western  Union  Telegraph  Co.  v. 
Foe,  64  Fed.  Rep.,  12.  In  that  case,  the  Attorney- 
general  of  Ohio  advised  the  Auditor  not  to  certify 
the  taxes  in  suit.  He  then,  being  himself  one  of 
the  relators,  brought  mandamus  to  force  the  Auditor 
to  certify  the  taxes  in  question.  He  prepared  both 
the   petition    for    mandamus    and    the   answer   thereto. 
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He  secured  a  friend  to  sign  the  answer,  and  himself 
represented  the  petition.  In  order  to  prevent  a  de- 
cision, the  taxpayer  came  in  and  tendered  the  full 
amount  of  the  taxes  before  any  decision  had  been 
made.  The  Supreme  Court  of  Ohio  nevertheless  ren- 
dered an  opinion,  upon  the  authority  of  which  Judge 
Taft  recalled  his  former  opinion  to  the  contrary,  de- 
claring the  Nichols  law  void,  and  he  followed  the 
opinion  of  the  Supreme  Court  of  Ohio,  saying,  in 
reply  to  the  charge  that  the  case  was  a  collusive 
one:  "The  case  was  a  test  case  brought  before  the 
Court  in  a  summary  way,  as  many  such  constitu- 
tional questions  are  brought  there,  and  full  opportu- 
nity was  given  for  argument  of  counsel  interested  to 
invalidate  the  law.  It  is  doubtless  true  that  the 
case  was  hurried  by  counsel  for  the  State,  because 
it  was  properly  thought  that  the  decision  of  the  Su- 
preme Court  of  the  State,  the  ultimate  tribunal  upon 
such  questions,  would  be  much  more  satisfactory  for 
the  purpose  of  administering  the  law  throughout  the 
State  than  any  judgment  which  this  Court  could 
give.  All  the  facts  tending  to  show  the  friendly 
character  of  the  mandamus  proceedings,  and  the 
made-up  features  of  the  case,  were  known  to  the 
Supreme  Court  of  Ohio,  but  that  Court  held  it  was 
not  a  moot  case,  and  that  it  was  one  calling  for 
consideration   by   them. ' ' 

It  appears  in  both  of  these  cases  that  the  attorneys 
for  the  railroads,  whose  counsel  are  intervening  as 
amici  curtce,  were   invited   to   participate   in   the   argu- 
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ment  in  this  Court,  and  they  scornfully  refused  to 
do   so. 

It  is  easy  to  distinguish  the  cases  cited  in  favor 
of  this  motion,  so  far  as  we  are  able  to  have  ac- 
cess to  them.  The  motion  was  disallowed  in  State 
V.  ^V^IsonJ  upon  the  ground,  among  other  things, 
that  the  solicitors  of  parties  in  interest,  without  the 
parties  themselves  coming  before  the  Court,  should 
not  have  the  right  to  present  any  question  as  a?7iici 
curicB,  In  that  case  it  will  be  observed,  moreover, 
that  the  parties  whose  solicitors  were  complaining, 
were  entitled  to  have  been  made  parties  and  to  have 
been  heard  in  regard  to  the  very  subject-matter  in- 
volved in  the  suit.  The  statute  directed  that  a  gen- 
eral creditors'  bill  should  be  filed  against  all  tax- 
payers, and  that  everybody  should  be  heard  in  that 
proceeding,  whether  creditor  or  taxpayer.  The  bill 
filed  was  by  the  collector  against  a  single  taxpaj^er. 
Moreover,  the  parties  whose  solicitors  were  complain- 
ing, had,  in  a  Federal  Court  proceeding,  previously 
tied  up  the  very  subject-matter  involved  in  the  suit 
in  which  they  sought  to  intervene.  The  Court  will 
see  that  the  complaining  parties  had  in  this  Wilson 
case  an  interest  in  the  subject-matter  and  a  statutory 
right  to  be  heard,  and  that,  had  they  properly  in- 
tervened,   ought   to   have   had   relief. 

The  case  of  Ilayley  v.  Bank^  12  L.  R.  A.,  815, 
is  a  very  remarkable  one,  and  somewhat  complicated 
upon  its  facts,  but  a  reading  of  the  majority  and 
minority  opinions   will,   1  think,  convince    anyone    that 
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the  latter  is  the  correct  view  of  the  law.  In  that 
case  the  Court,  by  the  majority  opinion,  sustained  a 
proceeding  made  on  behalf  of  a  defendant,  which 
presented  the  whole  question  to  be  tried  upon  the 
merits,  and  determined  it  upon  affidavits  in  advance 
of  the  hearing,  and  the  Court  did  this  in  favor  of 
a  party  who  appears  to  have  been  guilty  of  such 
conduct  as  should  have  repelled  him  from  a  Court 
of  Equity,  and  who  had  previously  made  default  in 
the  particular  case.  This  Court  will  find  abundant 
reasons   for   not  following   that   case. 

It  will  appear  in  the  case  of  Swetison  v.  Sage^ 
by  an  examination  of  the  briefs  and  the  order  of 
the  Court,  that  the  writ  of  error  was  dismissed  in 
that  case  because  it  was  *'not  authorized "' by  the 
party  in  whose  name  it  was  sued  out.  This  appears 
from  the  face  of  the  order,  a  copy  of  which  is  in 
the  record.  Of  course,  it  was  proper  to  dismiss  the 
writ  of   error   in  such   case. 

'  3.  While  the  officials  and  attorneys  and  parties  to 
these  cases  have  submitted  to  file  affidavits,  they 
should  not  perhaps  have  done  so.  It  is  intolerable 
that  a  private  party  should  be  compelled  either  to 
disclose  his  business  affairs  to  any  impertinent  in- 
truder, or  for  his  failure,  required  to  answer  to  a 
proceeding  of  this  sort.  Such  inquisitions  cannot  be 
tolerated,  much  less  can  it  be  justified  that  public 
officials  should  be  required  to  disclose  all  of  the 
reasons  for  their  action,  and  to  justify  their  official 
conduct    by    making    affidavit    to    its    bona   fides.       If 
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this  principle  may  be  adopted,  why  may  not,  upon 
similar  suggestion,  the  members  of  this  Court  be 
required  to  make  affidavit  to  their  motives  and  rea- 
sons   for   deciding   cases? 

Another  consideration  is  that  the  attorneys  are 
not,  and  should  not  be,  required  to  disclose  the  com- 
munications between  themselves  and  clients.  They 
are  forbidden  to  do  so  even  in  the  administration 
of  justice  in  the  Courts,  and  it  is  provided  '*any 
attorney  offering  to  give  testimony  in  any  of  the 
cases  provided  for  in  the  two  preceding  sections, 
shall  be  rejected  by  the  Court,  and  is  guilty  of  a 
misdemeanor,  for  which,  on  conviction,  he  shall  be 
fined  not  exceeding  $1,000,  to  be  assessed  by  the 
jury,  and  imprisonment  not  exceeding  two  years, 
and,  if  a  practicing  attorney,  shall  also  be  stricken 
from    the    rolls."      Shannon's   Code,    §§5785-5787. 

The  questions  propounded  by  Mr.  Trimble  were 
questions  that  required  attorneys  to  incur  the  pen- 
alties  of   this   Act. 

4.  It  should  not  be  forgotten,  in  the  considera- 
tion of  this  motion,  who  are  these  amici  curim  who 
have  undertaken  to  protect  the  honor  and  jurisdic- 
tion of  the  Court.  It  will  be  remembered  that  they 
dismissed  their  own  suits  from  the  Circuit  Court  at 
Nashville,  and  thereby  prevented  the  decision  which 
the  Federal  Judge,  in  granting  the  injunction,  had 
hoped  for  and  invited.  They  compelled  the  Western 
Union  Telegraph  Company  to  dismiss  its  suit,  be- 
cause   it   was    feared    that    a    decision    of    this   Court 
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would  prove  detrimental  to  the  litigation  that  the 
railroads  were  waging  in  the  'Federal  Court.  They 
thereby  prevented  the  construction  of  our  Constitu- 
tion  and   tax   laws   upon   that   case. 

It  will  be  remembered  that  it  was  through  agents 
and  attorneys  employed  at  the  instance  and  doing  the 
service  of  the  railroads  that  the  Braid  and  Kinnaird* 
cases  at  Nashville  were  so  far  delayed  and  mangled 
that  this  Court  could  not  see  its  way  to  advance  and 
hear  them  during  the  last  term.  It  should  not  be 
forgotten  that  in  all  of  these  cases  the  railroad  com- 
panies were  given  to  understand  that  their  counsel  would 
be  heard  to  the  fullest  extent,  and  that  in  both  of  the 
cases  at  bar  these  very  attorneys  who  seek  to  inter- 
vene have  been  offered  the  fullest  opportunity  to  be 
heard   before   this   Court   upon   the   questions  involved. 

It  is  submitted  that  so  far  from  there  being  any 
contempt  on  the  part  of  the  parties  and  attorneys  to 
these  cases,  that  they  have  sought  the  decision  of 
this  Court,  which  alone  should  construe  the  Consti- 
tution and  laws  in  the  first  instance,  while  these  ajnici 
curiwj  if  not  with  contempt,  yet  with  scant  respect, 
have  withdrawn  their  suits  and  compelled  others  to 
withdraw  their  suits  from  this  Court,  in  order  to 
prevent   a   decision   of   these   questions. 

BRIEF   AND    ARGUMENT   OF    ROSEBOROUGH    A   JOHNSON 

ON    THE    merits: 

1.    In   all   cases  in  which  an  officer  charged   by  law 

*  These  cases  have  been  dismissed  as  being  concluded  by  the  decibiou  in  Ward  v. 
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with  the  collection  of  revenue  due  the  State  shall  take 
any  steps  for  the  collection  of  same,  the  party  against 
whom  the  steps  are  taken  shall,  if  he  conceives  the 
same  to  be  unjust  or  illegal,  or  against  any  clause 
of  the  Constitution  of  the  State,  pay  the  same  under 
protest.      Sec.  1059,  Shawwti^s  Code  of  Tennessee, 

2.  The  party  paying  said  revenue  may,  at  any  time 
within  thirty  days  after  making  said  payment,  and 
not  longer  thereafter,  sue  the  said  officer  having  col- 
lected said  sum^  for  the  recovery  thereof.  Sec.  1061, 
Shannon'*  s    Code   of  Ten?ies8ee. 

3.  ''All  property  shall  be  taxed  according  to  its 
value,  that  value  to  be  ascertained  in  such  a  manner 
as  the  Legislature  shall  direct,  so  that  taxes  shall  be 
equal  and  uniform  throughout  the  State.  No  one 
species  of  property  from  which  a  tax  shall  be  col- 
lected shall  be  taxed  higher  than  any  other  species 
of  property  of  the  same  value."  Art.  2,  Sec.  28, 
Constitution   of  Tennessee. 

4.  No  State  shall  make  or  enforce  any  law  which 
shall  deprive  any  person  of  his  property  without  due 
process  of  law,  nor  deny  to  any  person  within  its 
jurisdiction  the  "equal  protection"  of  the  law.  Con- 
stitution  of    U.    S.J    XI Y.    Amendment. 

ARGUMENT. 

1.  The  object  in  filing  this  bill  was  to  recover 
the  ''State  tax"  paid  to  appellee.  Said  tax  was 
paid   under   protest  and  suit  brought  to  recover  within 
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thirty   daj'^s,    as    required    by    law.      Sli4inno7i*8    Oode^ 
§§  1059-1061. 

2.  Our  contention  in  a  nutshell  is,  that  this  as- 
sessment is  out  of  proportion  to  the  taxable  value 
at  which  other  species  of  property  in  the  State  is 
assessed,  whereby  the  property  of  appellant  is  made 
to  bear  an  '^ undue  proportion  of  burden"  of  the 
government,  in  violation  of  the  Constitution  of  the 
State;  and  that  he  is  also  deprived  of  the  <<  equal 
protection  of  the  law"  under  the  fourteenth  amend- 
ment  of   the   Federal  Constitution. 

3.  Appellee,  by  filing  a  demurrer,  admits  all  the 
material  facts  as  set  forth  in  the  bill,  and  especially 
admits   the   following : 

{a)  That  the  property  of  appellant  and  others  was 
assessed   at   its   full   cash    value. 

(J))  That  the  property  of  all  railroads,  telegraph 
and  telephone  companies,  was  assessed  at  less  than 
fifty    per   cent,    of   its   value. 

We  earnestly  contend,  in  all  seriousness,  that  when 
''opposing  counsel"  make  such  admissions,  they  ad- 
mit   their   case   out   of   court,    for   the   reason: 

{a)  That  the  Constitution  of  the  State  of  Tennes- 
see says  all  property  shall  be  taxed  according  to  its 
value,  so  that  taxes  shall  be  *' equal  and  uniform" 
thi-oughout  the  State;  that  no  one  species  of  prop- 
erty shall  be  taxed  higher  than  any  other  species  of 
property   of    the   same   value. 

(b)  That  it  violates  the  Federal  Constitution,  which 
says  no  person  shall  be  deprived  of  his  property  with- 

16  P— 42 
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out   clue   procesQ   of   law,    and   that   all   persons   within 
its   jurisdiction    shall   have   ''equal    protection"   of  the 

law. 

« 

4.  Now,  the  only  question  for  the  court  to  decide 
is,  whether  or  not  the  assessment  and  taxes  of  ap- 
pellant are  "equal  and  uniform"  with  other  tax- 
payers of  Tennessee;  and  whether  or  not  appellant 
has  "equal  protection  under  the  law"  with  the 
railroad,    telegraph,    and   telephone   companies. 

5.  We  contend  that  the  "entire  assessment"  for 
1897,  of  all  property  in  Tennessee,  is  null  and 
void,    and   in    violation   of   the   State   Constitution. 

(a)  Such  violations  have  been  held  unconstitutional 
in  other  States  with  Constitutions  like  that  of  Ten- 
nessee.      62  Ark.,    461;    67    Fed.    Rep.,    411. 

(6)  Under  this  provision  (Art.  2,  Sec.  28)  of  the 
Tennessee  Constitution,  "real  estate  cannot  be  -as- 
sessed higher  than  any  other  property  of  the  same 
value  (property  of  corporations)  throughout  the 
State."  Tai/lor  v.  Chandler,  9  Heis.,  349-357;  19 
Fc(L    Rep.,    395. 

(c)  Under  the  constitutional  provision  requiring 
that  taxes  shall  be  uniform,  where  the  property  be- 
longing to  individuals  in  a  county  has  been  assessed 
at  less  than  its  actual  value,  railroad  property  in 
the  same  county  must  not  be  assessed  at  any 
greater  per  cent,  of  its  value,  and  vice  versa. 
68    III.,    456. 

{d)  A  State  Constitution  declaring  that  the  rule 
of    taxation     shall     be    uniform,     requires    a   uniform 
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assessment  of  value;  and  no  tax  upon  property  can 
be  supported  which  does  not  proceed  upon  a  valid 
assessment   legally   made .  upon   a   uniform   rule. 

Violations  or  evasions  of  duty  imposed  by  law 
to  secure  a  .  ]ust  and  equal  rule  of  assessment, 
whether  occurring  by  mistake  in  law  or  by  fraud  in 
fact,  which  go  to  impair  the  general  equality  and  uni- 
formity of  the  taxation,  vitiates  the  whole  assess- 
ment as  a  foundation  of  a  valid  tax.  Marsh  v. 
Supm.  of  Clark,  42  Wis.,  602;  Philleo  v.  HiUs,  42 
Wis.,    527. 

6.  We  contend,  further,  that  said  assessment  was 
null  and  void  and  in  violation  of  the  Federal  Con- 
stitution. 

''Opposing  counsel"  contended  with  great  zeal,  in 
the  Court  below,  that  no  Federal  question  was  in- 
volved in   this  case. 

We  submit  the  following  cases  to  support  our 
position: 

{a)  It  may  be  that  the  fourteenth  amendment  does 
not  in  itself  secure  equality  of  taxation,  but  when 
the  laws  of  a  State  provide  for  equality  and  uni- 
formity of  taxation,  as  does  the  Constitution,  of  Ten- 
nessee, the  fourteenth  amendment  secures  to  the  cit- 
izens the  benefit  of  the  constitutional  provision.  The 
denial  of  the  right  of  equal  taxation  secured  by  the 
Constitution  makes  a  Federal  question  under  the  four- 
teenth amendment.  13  Fed.  Rep.,  722;  18  Fed. 
Rep.,    385. 

(5)  It   matters   not   whether   the  deprivation  of   this 
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right  results  from  bad  laws  or  from  the  unfair  ad- 
ministration of  laws  which  are  valid;  the  injury  is 
the  same  and  the  amendment  can  be  invoked.  Cum- 
mings  v.  JVdt  Bank^  101  U.  S.,  153;  Ex  parte  Vzr.j 
100  U.  S.,  317;  Jieagan  v.  Far.  Z.  <&  T.  Co.,  154 
U.    S.,    390;    Pelton   v.    Nat.    Bank,   101    U.  S.,   143. 

7.  We  admit,  for  argument  sake,  that  the  Act  of 
1897,  under  which  said  assessment  was  made,  is  valid 
and  constitutional,  but  assert  that  the  officers  failed 
to  do  their  duty  under  said  Act.  Unintentionally, 
of  course,  but  the  injury  is  the  same;  their  inno- 
cence  does   not   change   the   result. 

We  believe  that  the  Board  of  Equalization,  as  well 
as  the  Assessors,  were  under  this  constitutional  duty 
to  eqiialize  and  make  uniform  all  assessments,  and 
this  enactment  must  be  so  construed.  The  Constitu- 
tion is  the  '<law  of  the  land,''  and  her  mandate 
must  be  obeyed  by  the  Legislature  and  all  her  agents 
in   providing   for    the    execution    of    the    tax    system. 

(a)  It  is  immaterial  whether  the  unequal  burden 
results  from  the  law  or  from  the  doings  of  officers 
under  the  law;  the  injury  is  the  same,  and  equity 
will  give  relief.  Cumnmigs  v.  Nat.  Bank,  101  U. 
S.,  153;  Ex  parte  Vir.,  100  U.  S.,  339;  Reagan 
V.  Far.  L.  A  T.  Co.,  154  U.  S.,  390;  Merrill  v. 
Hamphrey,  24  Mich.,  170;  Leffei^ts  v.  Suprs.,  21 
Wis.,  688;  Mason  v.  Lancaster,  4  Bush,  406;  Fuller 
v.    Gould,    20   Vt.,    643. 

(b)  *' Uniformity  in  taxing  implies  equality  in  the 
burden  of  taxation,  and    this   equality  of   burden  can- 
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npt  exist  without  equality  in  the  mode  of  the  as- 
sessment as  well."  Ohdttanooga  v.  Railroad  Co.^  7 
Lea,  568;  Cumrninga  v.  Natiorud  Bankj  101  U.  S., 
153;  Stanley  v.  Supervisors^  121  U.  S.,  535;  Pel- 
ton  V.  National  Banky  100  U.  S.,  143;  Boyer  v. 
Boyer,    113   U.   S.,   689. 

{c)  If  the  Board  of  Equalization  was  under  a 
duty  '*to  equalize,"  a  mistaken  view  that  such  was 
not  its  duty  could  not  change  the  law,  and  could 
not  render  a  result  legal  which  would  otherwise  be 
illegal.  The  record  shows  that '  said  Board  of  Equal- 
ization had  knowledge  of  the  great  inequality  be- 
tween the  assessment  of  real  estate  and  said  corpo- 
rations for  the  year  1897,  but  they  purposely  and 
designedly  refuse  to  equalize.  Opposing  counsel  ad- 
mit the  fact,  but  contend  that  they  were  honest,  in- 
nocent of  wrong,  and  intended  no  injury.  Granting 
this  to  be  true,  we  submit  to  the  Court  that  such 
a  procedure  is  no  justification  whatever  in  law  for 
a  wrong  result.  To  illustrate:  A  and  B  go  bird 
hunting.  A  shoots,  but  misses  the  bird,  and  kills 
B.  A^s  intention,  while  honest  and  innocent,  does 
not   change   the  result   with   B. 

8.  Opposing  counsel  in  the  Court  below  argued  with 
great  force  the  impossibility  of  equalizing  the  assess- 
ments of  dififerent  individuals,  and  styled  it  an  '*  iri- 
descent dream."  We  admit  that  it  is  true  as  to  indi- 
viduals, but  that  does  not  meet  the  case  in  point.  Our 
contention  is  that  one-third  of  the  property  of  Tennes- 
see is  assessed  at   less  than  50  per   cent,  of   its  value. 
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and  the  remaining  two -thirds  assessed  at  its  full  ca^h 
value.  We  contend  further  that  this  is  not  true  when 
applied  to  large  classes  of  property  and  large  classes 
of  individuals.  As  Judge  Clark  has  said  in  his  recent 
famous  opinion  (^Railroad  et  al.  v.  Board  of  Efjual- 
izers)  that  a  constitutional  and  legal  inequality  in 
taxation  does  not  refer  to  individual  hardship,  like 
the  difference  in  the  assessments  placed  on  the  prop- 
erty of  two  individuals;  nor  does  it  relate  to  those 
differences  in  value  which  grow  out  of  mere  differ- 
ences in  opinion;  nor  does  it  relate  to  those  in- 
equalities which  arise  by  reason  of  an  essential  dif- 
ference in  the  kind  and  use  of  property  with  a 
proportionate  difficulty  in  getting  at  the  real  value. 
Inequality  in  the  legal  arid  constitutional  sense  re- 
fers to  substantial  differences  relating  to  large  classes 
of  property  and  to  the  differences  in  the  system  or 
methods  by  which  such  properties  are  assessed  for 
taxation. 

{a)  Where  a  rule  or  system  of  valuation  is  adopted 
by  those  whose  duty  it  is  to  make  the  assessment 
which  is  designed  to  operate  unequally,  and  when 
this  rule  is  applied  not  solely  to  one  individual,  but 
to  a  large  class  of  individuals,  we  are  of  opinion 
that  equity  will  interfere  and  restrain  the  operation 
of  this  constitutional  exercise  of  power.  Cunirnings 
V.  Nat.  Baiik^  101  U.  S. ,  167;  Cummings  v.  Nat. 
Bank,  101  U.  S.,  153;  Pelton  v.  Nat.  Bank,  101 
U.    S.,    143;     Taylor  v:   Chandler,    9    Heis.,    349-357. 

(b)  Mere  inequalities    in    taxation   will    not  vitiate  a 
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tax,  if  they  be  accidental  and  unintentional,  but  a 
different  result  follows  should  a  standard  of  valuation 
be  used  for  one  species  of  property  which  is  differ- 
ent  from  that  used  for  another.     19  Fed.    Rep.,  393. 

9.  The  point  was  made  in  the  lower  Court,  but 
not  insisted  upon,  that  appellant  had  no  right  to 
complain,  because  he  had  admitted  that  his  pro])erty 
was  assessed  according  to  the  Constitution  of  the 
State — that  is,  at  its  full  value.  In  reply,  we  use 
the  language  of  Judge  Clark:  ''Such  a  doctrine  is 
neither  sound  in  law  nor  morals,  and  is  so  mon- 
strous  as   to  be   indefensible    by   fair   argument." 

10.  Appellant  had  the  right  to  appear  aiid  make 
complaint  before  the  Board  of  Equalization,  but  it 
would  have  been  a  waste  of  time  for  the  reason 
that  a  constitutional  question  was  involved,  and  he 
preferred   to   submit   his   rights   to   the    Court. 

The  right  to  appear  before  a  Board  of  Equali- 
zation, under  the  statute,  is  not  exclusive  of  the 
right  to  have  relief  by  proceedings  in  equity.  Cin. 
St.  Ry,  V.  Giienther^  19  Fed.  Rep.,  395;  Be7i7i  v. 
Chehallsy  39  Pac.  Rep.,  365;  Bank  v.  Hungate^  62 
Fed.    Rep.,    548. 

11.  To  further  show  the  illegality  of  said  assess- 
ment of  1897,  we  submit  that  the  law  of  1895  pro- 
vided for  a  supreme  advisory  Board  of  Equalizers, 
but  under  the  law  of  1897,  no  such  board  was  pro- 
vided. We  must  admit  that  under  the  law  of  1895, 
the  Railroad  Assessors  did  have  the  right  to  assess 
railroads,    telegraph,    and   telephone   properties,    except 
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for  the  year  1897,  which  right  was  given  them  un- 
der Sections  60-64,  Chapter  120;  but  the  Legislature 
of  1897,  Chapter  7,  repealed  all  authority  to  assess 
such  property,  in  the  same  Act  abolishing  the  office 
of  Railroad  Assessors.  A  Board  of  Commissioners  to 
deal  with  and  govern  railroads,  telegraph,  and  tele- 
phone companies  was  authorized  under  Chapter  10, 
Acts  of  1897,  but  the  authority  that  the  said  Com- 
missioners would  have  had  to  assess  railroad,  tele- 
graph, and  telephone  property  under  Chapter  120  of 
the  Acts  of  1895  (as  Chapter  10  of  the  Acts  of 
1897  was  simply  amendatory  to  the  Acts  of  1895), 
was  repealed  in  toto  by  Chapter  7,  Acts  of  1897, 
above  referred  to.  Thus,  when  Sections  60-64,  of 
Chapter  120  of  the  Acts  of  1895  were  repealed,  all 
right  to  assess  said  property  was  gone,  hence,  the 
assessment  of  1897,  under  the  Acts  of  1897,  is 
without   authority   and   void. 

Thus  this  great  class  of  property  can  and  will 
escape  taxation  for  the  year  1898,  and  the  burdens 
of  government  must  fall  on  the  other  great  class  of 
taxable  property,  which  is  in  direct  conflict  with 
Art.  2,  Sec.  28,  Constitution  of  Tennessee,  which 
guarantees  that  all  taxation  throughout  the  State 
shall  be  equal  and  uniform.  19  Fed.  Rep.,  395; 
62    Ark.,    461  ;    67    Ark.,    411. 

12.  We  have  now  come  to  the  Act  passed  at  the 
special  session  of  the  Legislature  on  February  1, 
1898,    the   caption   of   which   is   as   follows : 

*<A    bill,    to    be    entitled    an    Act    to    ratify    and 
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confirm  the  authority  of  the  persons  appointed  as 
Railroad  Commissioners  under  Chapter  10  of  the 
Acts  of  1897,  and  acting  as  ex  officio  State  Tax 
Assessors  under  Chapter  5  of  the  Acts  of  1897,  to 
make  the  assessments  of  railroad,  telegraph  and  tele- 
phone properties  for  taxation  for  the  years  1897  and 
1898,   and  enacting  that  said  persons  shall  be  deemed 

and  held  to  have  had  and  possessed  all  authority  and 

> 

jurisdiction  conferred,  or  sought  to  be  conferred  by 
said  Act,  Chapter  5  of  the  Acts  of  1897,  upon  the 
State  Tax  Assessors,  and  to  have  been  legally  ap- 
pointed  as   such    Assessors. 

{a)  This  Act  does  not  cure  the  want  of  authority 
under  the  law  of  1897  to  assess  railroad,  telegraph 
and  telephone  properties,  because  said  Act,  standing 
alone,  would  be  meaningless,  for  it  is  too  vague, 
and  does  not  of  itself  give  the  Commissioners  a  right 
to   assess. 

(h)  It  simply  reaffirms  the  authority  of  the  Rail- 
road Commissioners  as  ex  officio  assessors  of  railroad, 
telegraph  and  telephone  properties  under  Chapter  5  of 
the   Acts   of   1897. 

(c)  As  Chapter  5  of  the  Acts  of  1897  does  not 
give  the  Railroad  Commissioners  a  right  to  assess, 
then  to  * '  ratify  and  confirm ' '  Chapter  6  of  the  Acts 
of  1897  does  not  clothe  the  Commissioners  with  any 
authority,  except  the  authority  given  under  Chapter  6 
of   the   Acts   of   1897. 

{d)  The  curative  Act  of  1898   does   not    cure,    but 
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is   in  its  natare  simply  an  indorsement  of   the  acts  of 
the   Board   of  Railroad  Commissioners. 

13.  The  learned  Chancellor  held,  in  sustaining  the 
demurrer  of  appellee,  that  to  rule  otherwise  would 
bankrupt  the  State  of  Tennessee.  We  think  not,  for 
the  reason  that  the  taxes  for  1897  have  already 
been  paid.  They  were  not  paid  under  protest.  Suit 
was  not  brought  within  thirty  days.  Hence  all  tax- 
payers are  barred  by  the  statute  of  limitation  so  far 
as  1897  is  concerned.  What  will  be  the  result  for 
1898,  time  alone  can  answer.  We  simply  suggest 
that  '^now  is  the  accepted  time,''  and  it  behooves 
this  Court  to  act  promptly  and  fearlessly  before 
financial  disaster  is  thrust  upon  us.  But  granting 
that  the  learned  Chancellor  was  correct,  we  say,  with 
all  due  respect,  that  it  is  not  the  duty  of  the 
Courts  to  provide  and  secure  the  finances  of  the 
State,  but  it  is  the  solemn  and  sworn  duty  of  the 
Courts  to  uphold  the  Constitutions  of  the  State  and 
Union,  and  enforce  the  law.  We  cannot  afford  to 
infringe  or  tamper  with  the  foundation  stone  of  gov- 
ernment.    Such   a   precedent   would   be  suicidal. 

14.  The  State  of  Tennessee  wants  no  money  raised 
by  injustice.  She  is  entitled  to  so  much  revenue  and 
no  more.  It  is  immaterial  to  the  State  whether  the 
amount  to  which  it  is  entitled  be  raised  upon  high 
assessments  and  low  rates,  or  by  high  rates  upon 
low  assessments.  But  it  is  vital  to  the  taxpayers, 
whether  the  one  or  the  other  system  be  adopted, 
that   the   burden    be   equal   and   uniform.       An   assess- 
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ment  of  properties  otherwise  would  be  unjust,  illegal, 
and  unfair.  When  assessors  fail  or  refuse  to  equal- 
ize, the  Courts  must  and  will  equalize  for  them. 
All  that  appellant  asks  in  the  premises  is,  that  his 
rights  be  protected  under  the  Constitution  of  Ten- 
nesssee. 

BRIEF    AND    ARGUMENT   OF    ATTORNEY -GENERAL    PICKLE 

ON   THE    MERITS. 

I.       STATEMENT   OF    CASE. 

These  cases  stand  on  appeal  from  dismissals  upon 
demurrer,  and  involve  identical  questions.  In  each 
case  a  taxpayer  seeks  to  recover,  of  the  County 
Trustee,  State  taxes  on  real  estate  and  personalty 
for  the  year  1897,  which  have  been  paid  under 
protest.  The  pay-under-protest  statute  makes  a  suit 
of  this  character  the  taxpayer's  sole  remedy  for  any 
injustice  that  may  result  to  him  from  the  operation 
of  revenue  laws  in  other  respects  than  as  to  mere 
matters  of  valuation,  and,  in  express  terms,  forbids 
any  resort  to  injunction,  supersedeas,  or  other  like 
remedies.      Code,    §  1059  et  seq.    (S.). 

The  Courts  have  vindicated  not  only  the  validity 
of    this   statute,    but    its    sound    policy   and    necessity. 

In  Tennessee  v.  Sneed^  96  U.  S.,  69,  the  Supreme 
Court  of  the  United  States,  speaking  of  this  Ten- 
nessee statute,  said:  **This  remedy  is  simple  and 
effective.  A  suit  at  law  to  recover  money  unlaw- 
fully exacted  is  as  speedy,  as  easily  tried,  and  less 
complicated   than   a   proceeding   by   mandamus.     Every 
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attorney  knows  how  to  carry  on  the  former,  while 
many  would  be  embarrassed  by  the  forms  of  the 
latter.  Provision  is  also  made  for  prompt  payment 
of  the  amount  by  the  State,  if  judgment  is  ren- 
dered against  the   officer    on   the    merits It 

requires  the  contestant  to  pay  the  amount  as  fixed 
by  the  government,  and  gives  him  power  to  Sue  the 
Collector,  and,  in  such  suit,  to  test  the  legality  of 
the  tax.  There  is  nothing  illegal  or  even  harsh  in 
this.  It  is  a  wise  and  reasonable  precaution  for 
the  security  of  the  government,  and  no  government 
could  exist  that  permitted  the  collection  of  its  rev- 
enues  to  be  delayed  by  every  litigious  man,  or  every 
embarrassed  man,  to  whom  delay  was  more  impor- 
tant  than   the   payment   of   costs.  ^' 

The  Federal  Government  has  a  similar  statute. 
Inasmuch  as  the  taxpayer  is  forbidden  to  pursue  any 
other  remedy  than  that  provided  by  the  statute,  it 
would  seem  that  he  should  be  entitled  to  make  all 
questions  in  a  suit  of  this  character  which  are  avail- 
able under  any  circumstances  to  impeach  the  validity 
of  the  tax.  It  is  conceded  that  such  is  his  right. 
Possibly  there,  may  be  cases  in  which  the  taxpayer, 
notwithstanding  this  statute,  may  resort  to  a  Ck)urt 
of  Equity  upon  some  special  ground  for  equitable 
interference,  such  as  the  prevention  of  a  multiplicity 
of  suits,  cloud  on  title,  fraud,  etc.  But  his  failure 
to  go  into  equity  does  not,  and  should  not,  preju- 
dice his  rights,  if  he  chooses  to  pursue  this  statu- 
tory  remedy. 
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These  taxpayers,  therefore,  stand  uppn  the  same 
plane  with  taxpayers  who  may  have  resorted  to  in- 
junction or  other  equitable  remedy.  The  pertinent 
facts  upon  which  these  taxpayers  base  their  claim  to 
recover  back  their  State  taxes  for  1897,  in  whole  or 
in   part,    are   these: 

They  aver  that  all  property,  including  their  own, 
except  railroad,  telegraph,  and  telephone  property, 
was  taxed  for  the  year  1897  at  its  fair  cash  value, 
while  railroad,  telegraph,  and  telephone  properties 
were  either  not  taxed  at  all,  or,  if  taxed,  they 
were  assessed  upon  some  basis  or  per  cent,  less  than 
their  true  value.  They  aver,  further,  that  the  real 
estate  and  personalty  assessed  in  the  State  for  1897, 
at  its  fair  cash  value,  amounted  to  $300,000,000, 
and  that  railroad,  telegraph,  and  telephone  properties, 
that  either  wholly  escaped  taxation  for  that  year  or 
were  undervalued,  amounted  to  $100,000,000.  They 
assail  the  system  of  taxation  under  which  assessments 
were  made  for  the  year  1897,  as  being  unconstitu- 
tional and  void.  The  objections  urged  against  this 
svstem    are: 

1.  That  said  system  necessitates,  invites,  and  per- 
mits inequality  in  taxation,  by  providing  for  the 
assessment  of  different  classes  of  property  by  differ- 
ent and  varying  methods — that  is  to  say,  real-  estate 
and  other  property  as  one  class,  and  railroad,  tele- 
graph, and  telephone  properties  as  another  class,  by 
distinct  and  independent  Assessors  and  Boards  of 
Assessors,     the    former     by    local    County    Assessors, 
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and  the  latter  by  State  Boards,  and  without  any 
common  supervising  superior,  and  without  any  uni- 
form,   mandatory    rule   enjoining   equality. 

2.  Because  said  system  wholly  failed  to.  provide 
for  the  assessment  of  railroad,  telegraph  and  tele- 
phone properties  for  1897,  and  as  a  consequence 
the  properties  of  these  companies,  valued  at  $100,- 
000,000,  has  escaped,  or  may  escape  taxation  for 
said    vear. 

It  is  contended  in  this  connection  that  the  As- 
sessment Act  of  1895,  did  not  authorize  the  assess- 
ment of  railroads,  etc.,  for  1897,  which  was  at- 
tempted to  be  made  thereunder  in  1896,  and  that 
the  Railroad  Assessment  Act  of  1897,  failed  to  pro- 
vide for  an  assessment  of  such  properties  for  that 
year.  It  is  further  contended  that  the  curative 
Act  of  the  Extra  Session  of  1898  did  not  obviate 
this  diflSculty.  But  assuming  the  validity  of  the 
system  of  taxation  and  of  the  assessments  of  rail- 
road, telegraph,  and  telephone  property  for  1897, 
still  it  is  contended  that  f^he  assessment  of  said 
properties  is  disproportionate  and  unequal;  that  is  to 
say,  if  the  assessment  made  in  1896  for  the  year 
1897  be  held  valid,  the  valuations  thereunder  were 
only  50  per  cent,  of  true  value,  and  if  the  assess- 
ment for  1897,  made  in  1897,  shall  be  sustained, 
then  the  valuations  were  only  75  per  cent,  of  real 
values. 

As   a   result,    these   complaining   taxpayers    contend 
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that  their  taxes  should  be  abated  to  the  same  level, 
and   that   they   should   recover   accordingly. 

It  is  further  averred  that  the  State  Board  of  As- 
sessors of  Railroads,  etc.,  who,  under  the  Act  of 
1895,  were  likewise  equalizers  of  the  assessments  of 
real  -estate,  did  equalize  real  estate  for  that  year  at 
seventy-five  per  cent,  of  its  value,  leaving  a  large 
class  of  real  estate,  to  wit :  the  real  estate  of 
Crockett  County,  including  the  plaintiff's,  assessed  at 
its  full  value.  It  is  averred  that  the  assessment  or 
equalization  at  seventy-five  per  cent,  was  intentional, 
but  that  the  Assessors  did  not  act  fraudulently  in 
any    respect. 

It  is  further  averred  that  there  is  no  statute 
authorizing  back  assessment  of  railroad,  telephone,  and 
telegraph  properties  for  1897.  There  is  likewise  an 
averment  that  the  Board  of  Assessors  who  equalized 
the  assessments  of  real  estate  for  1896  and  1897,  and 
assessed  the  railroads,  etc.^  of  that  year,  valued  the 
railroad,  telephone  and  telegraph  properties  ^t  less 
than  the  seventy-five  per  cent,  basis  upon  which  real 
estate   was   equalized. 

These  are  the  material  allegations  upon  which  re- 
lief  is   sought. 

The  demurrers,  which  were  sustained,  affirmed  the 
validity  of-  the  system  of  taxation  and  the  validity 
of  the  assessments  of  railroad,  telegraph,  and  tele- 
phone properties  for  1897,  and  denied  that  the  com- 
plaining taxpayers  were  entitled  to  relief  upon  their 
showing   that   they   had    not    been   assessed    above   the 
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constitutional  and  statutory  standard  of  actual  value, 
although  other  properties  may  have  been  assessed  by 
other   assessors   below   that   standard. 

The  demurrers  likewise  affirmed  that  the  statutes 
providing  for  equalization  and  back-assessments  of 
properties  omitted  or  inadequately  assessed,  afforded  a 
remedy,  and  the  only  remedy,  available  for  inequali- 
ties  or   irregularities   of   this   character. 

II.       CONSTITUTIONAL   LIMITATIONS   UPON   THE   TAXING 

POWER. 

The  Constitution  of  Tennessee  imposes  these  re- 
strictions upon  the  exercise  of  the  otherwise  unlim- 
ited  power   of   taxation: 

(1)  That  all  property  shall  be  taxed,  thereby 
defeating   the   power   to   create   exemptions   other   than 

in   the   excepted   cases; 

(2)  That  the  rate  of  taxation  shall  be  uniform, 
thereby  denying  to  the  Legislature  the  power  to 
create  glasses  of  property  and  to  tax  the  classes  at 
different   rates. 

*  *  No   one    species    [class]    of    property   from    which 

a   tax   may    be   collected    shall  be    taxed    higher    than 

any  other  species  [class]  of  property  of  the  same 
value. ' ' 

(3)  That  taxation  shall  be  imposed  upon  property 
"according  to  its  value" — that  is,  at  its  value,  or  at 
its   full   value; 

(4)   That   the    Legislature    shall    not,    in   prescribing 
the   methods   of    assessment,    or   of    ascertaining   value 
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for  taxation,  adopt  rules  that  will  necessarily  pro- 
dace  inequality  in  the  apportionment  of  the  public 
burdens.  Within  the  limitation  that  they  shall  not 
necessarily  produce  inequality,  the  Legislature  is  left 
the  fullest  discretion  to  provide  methods  for  the  as- 
certainment of   value. 

It  is  essential  to  ascertain  the  exact  limitations 
resting  upon  the  taxing  power  under  the  Constitution 
before  proceeding  to  discuss  the  system  of  taxation 
and  the  acts   of  officers   under  it. 

It  should  not  be  forgotten  that,  without  any  Con- 
stitutional provision  on  the  subject,  the  Legislature  has 
unlimited  power  over  the  subject  of  taxation.  It  may 
tax,  or  refuse  .to  tax.  It  may  tax  some  and  exempt 
other  {persons  or  property.  It  may  tax  classes  of  per- 
sons and  property,  and  perhaps  individuals,  at  diflPer- 
ent  rates.  It  may  fix  value,  or  any  other  standard 
it  may  choose,  as  a  standard  for  apportionment  of 
the  burdens  of  taxation.  It  may  create  any  inequali- 
ties it  chooses  in  the  matter  of  taxation.  Chatta- 
nooga  v.   Railroad^   7  Lea,   566. 

Tennessee  has  had  three  Constitutions,  to  wit: 
1796,  1834,  and  1870.  The  first  (1796)  contained 
few  limitations  upon  the  taxing  power  and  these  re- 
lated alone   to   real   estate   and   poll   taxes. 

The  provision  was  in  these  words:  *^A11  lands 
liable  to  taxation  in  this  State  held  by  deed,  grant, 
or  entry,  shall  be  taxed  equally  and  uniform,  in 
such  manner  that  no  100  acres  shall  be  tajted  higher 
than  another,  except  town  lots,  which  shall  not  be  taxed 
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hiorher  than  200  acres  of  land  each.  No  freeman 
shall  be  taxed  higher  than  100  acres,  and  no  slave 
higher  than  200  acres  on  each  poll."  Const.  1796, 
Art.  I.,  Sec.  26.  The  standard  of  taxation  was 
the   100   acres    of   land   under   this   Constitution. 

The  Constitutio.n  of  1834  imposed  additional  and 
more  stringent  limitations  upon  the  taxing  power. 
Its  provisions  were  substantially  the  same  as  those 
contained  in  the  Constitution  of  1870,  except  that 
the  former  did  not  require  all  property  to  be  taxed. 
Const.  1834,  Art.  II.,  Par.  28;  Memphis  v.  Bank, 
91  Tenn.,  674;    Railroad  v.   Hicks^  9  Bax.,  442. 

The  abuse  of  legislative  power  under  this  Consti- 
tution in  granting  exemptions  from  taxation  to  rail- 
roads and  other  corporations,  caused  the  Constitutional 
Convention   of    1870   to   give   the   screw   another   turn. 

The  Constitution  of  1870  provided:  ''All  property, 
real,  personal,  and  mixed,  shall  be  taxed. 
All  property  shall  be  taxed  according  to  its  value, 
that  value  to  be  ascertained  in  such  manner  as  the 
Legislature  shall  direct,  so  that  taxes  shall  be  equal 
and  uniform  throughout  the  State.  No  one  species 
of  property  from  which  a  tax  may  be  collected 
shall  be  taxed  higher  than  any  other  species  of 
property  of  the  same  value.  The  Legislature  shall 
have  the  power  to  levy  a  tax  upon  incomes  derived 
from  stocks  and  bonds  that  are  not  taxed  ad  va- 
lorem.'''^     Constitution   1870,   Art.    II.,    Sec.    28. 

• 

That  all  property  other  than  the  special  exemp- 
tions   must    be   taxed    under  the   Constitution  of   1870 
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admits  of  no  question.  Memphis  v.  Banky  91  Tenn., 
674;  Railroad  v.  County^  87  Tenn.;  Railroad  v. 
Gaines,    3   Tenn.    Ch.,    608. 

That  the  rate  of  taxation  mast,  under  this  con- 
stitutional provision,  be  uniform  upon  persons  and 
property  admits   of   no    controversy. 

The  power  to  classify  and  impose  different  rates 
on  the  several  classes  is  clearly  taken  from  the 
Legislature. 

Until  a  very  recent  date  few  persons,  if  any,  could 
have  been  found  who  would  have  asserted  that, 
** according  to  its  value"  had  any  other  meaning  than 
^'at  its  value"  or  '*at  all  of  its  value."  Such 
was  clearly  understood  to  be  its  meaning  in  the  Con- 
stitution of  1834. 

In  Brown  v.  Greer,  3  Head,  696,  decided  in  1859, 
Judge  Caruthers,  commenting  upon  the  ^ct  that  cer- 
tain slaves  had  not  been  <^  assessed  at  much  more  than 
half  their  value,"  uses  this  strong  language: 

*'The  Constitution  and^  statutes  to  which  the  As- 
sessors are  sworn  to  conform,  required  that  '  prop-  . 
erty  should  be  assessed  according  to  its  value.'  In 
this  case,  from  the  description  of  slaves",  it  is  clear 
that  they  are  not  assessed  at  much  more  than  half 
their  cash  value.  It  is  a  great  abuse,  and  ought  to 
be  reformed.  All  property,  ought  to  be  assessed  at  its 
fair  value,  and  that  can  only  be  determined  by  the 
ordinary  selling  and  buying  prices  for  cash  at  the 
time.  To  place  it  any  lower  than  this  standard  is 
a   palpable   dereliction   of   duty   on   the   part    of   those 
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whose  duty  it  is  made  by  law  to  value  it,  and  it  is 
diflBicult  to  see  how  the  district  or  town  assessors  can 
reconcile  their  practice  in  this  respect  to  their  duty, 
enforced  by  a  solemn  oath.  The  fault  is  not  that 
of  the  taxpayer,  but  of  the  Tax  Assessor,  as  it  is 
not  the  duty  of  the  former  but  the  latter  to  fix  the 
value  of  property." 

The  fact  that  this  utterance  is  an  obiter  dictum 
does  not  impair  its  vahie  as  evidence  of  the  mean- 
ing of  the  phrase  '*  according  to  its  value,"  as  used 
in   the   Constitution   of   the  State. 

Judge  Caruthers  was  a  great  and  accurate  Judge. 
His  testimony  is  of  great  value  on  this  point.  His 
emphatic  utterance  has  never  been  disputed,  or  even 
questioned. 

The  framers  of  the  Constitution  of  1870  retained 
the  phrase  i4^  the  new  instrument  with  the  fullest 
knowledge  of  this,  then  the  only  judicial  interpreta- 
tion  of   its    meaning. 

There  were  many  able  l&wyers  in  the  Convention 
of  1870,  and  it  will  not  be  presumed  they  were  igno- 
rant of  this  utterance  of  Judge  Caruthers,  or  intended 
to  retain  said  phrase  precisely  as  it  stood  in  the  Con- 
stitution of  1834,  and  give  it  a  different  meaning* 
It  has  been  uniformly  assumed,  because  never  ques- 
tioned, in  all  the  cases  decided  under  the  Constitution 
of  1870  at  all  involving  the  question,  that  '*  accord- 
ing to  its  value"  retained  the  definition  given  to  it 
by  Judge  Caruthers. 

In   Chattanooga  v.   Railroad^    7    Lea,    569,  the   con- 
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struction  of  this  clause  of  the  Constitution  of  1870 
was  directly  involved  and  undertaken  by   the   Court. 

In  that  case  is  found  these  utterances:  <^The 
principle  of  the  Constitution  is,  that  all  property 
taxed  at  all,  shall  be  taxed  at  all  its  value. 
The  Constitution  has  emphatically  declared  that  all 
property  shall  be  taxed,  and  that  it  shall  be  taxed 
at    its    value.      .  .     We    need    scarcely    say    that 

value  must  mean  the  worth  of  the  property,  as  com- 
pared with  the  money  of  the  country,  the  standard 
by   which   all   values   are   regulated." 

In  /State  v.  Butler y  11  Lea,  it  is  said:  *'But  it  is 
not  competent  for  the  Legislature  to  prescribe  a  rule 
for  the  reduction  of  assessments,  which  will  violate 
the  manifest  object  of  the  fundamental  law.  That 
object  is,  that  the  property  must  be  taxed  at  its 
value,    at   the   time   the   tax   is   imposed." 

In  Street  Railway  v.  Mcyrrmo^  87  Tenn.,  415,  the 
Court  said:  *'The  Constitution  and  laws  prescribe 
that  all  property  shall  be  assessed  according  to  its 
value,  and  if,  by  the  misfeasance,  nonfeasance,  or 
mistake  of  the  Assessor,  it  is  not  assessed  according 
to  its  value,  but  upon  an  arbitrary  basis  fixed  by 
the  Assessor,  at  far  less  than  its  value,  why  should 
the   tax   debtor   escape  ? ' '    etc. 

In  Ellis  v.  Railroad  Co,^  65  Tenn.,  531,  Judge 
McFarland  said:  '*The  provisions  of  the  first  ten 
sections  of  the  Act  of  March  24,  1875,  provide  for 
ascertaining   the    value,    as   required    by   the   Constitu- 
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tion,  to  the  end  that  it  be  taxed  according  to  its 
value." 

The  Act  of  1876,  referred  to,  requires  the  As- 
sessors  to   ascertain  the   total   value   of    the   property. 

In  Jenkins  v.  Irvin^  8  Heis.,  468,  it  is  said: 
^'The  provisions  of  the  Constitution  impose  an  abso- 
lute and  imperative  inhibition  upon  the  Legislature, 
requiring  it,  in  taxing  property,  to  provide  that  it 
be  taxed  according  to  value,  but  expressly  excepting 
from  the  inhibition  the  manner  of  ascertaining  the 
value. ' ' 

Whether  these  -judicial  statements  can  be  regarded 
as  decisions  or  not,  they  are  convincing  and  conclu- 
sive evidence  of  the  understanding  of  the  judiciary 
and  of  the  framers  of  the  Constitution,  as  to  the 
meaning  of  this  phrase.  Added  to  this  is  the  leg- 
islative   interpretation    from    time    immemorial. 

Numerous  assessment  statutes  have  been  passed  in 
Tennessee  since  1834,  and  not  one  of  them  ever  pro- 
vided for  assessment  at  other  tban  the  fair  value  of 
property.  Each  assessment  Act  contains  direction 
for  assessment  at  value,  and  usually  prescribes  the 
mode  of   ascertaining   the   cash   value  of  the  property. 

The  methods  have  differed  as  to  different  kinds  of 
property  or  at  different  dates,  but  the  object  sought 
in  every  instance  was  actual  or  fair  value.  Methods 
might  well  differ,  and  justice  might  demand  that  they 
should,  in  order  to  adapt  them  to  the  times  and  the 
property.  Moreover,  the  plain  and  obvious  meaning 
of   the   term,    "according   to   its   value,"   is   according 


APRIL  TERM,  1898.  679 

Ward  V.  Alsup. 

or  agreeable  to  its  value  or  worth.  The  language 
must  be  cruelly  tortured  to  make  it  mean,  **  accord- 
ing to  a  per  cent,  of  its  value,"  either  above  or 
below   the   standard   of   real   value. 

If  the  term  shall  be  degraded  from  the  dignity 
of  a  limitation  having  force  and  meaning,  to  a  mere 
datum,  then,  the  Legislature  may  as  lawfully  assume 
some  per  cent.,  as  five,  ten,  one  hundred,  or  one 
thousand  per  cent,  above  the  true  value,  as  fifty, 
twenty,  or  any  other  per  cent,  of  true  value.  This 
shows  the  absurdity  of  the  contention.  But,  as  value 
is  the  usual,  almost  universal,  basis  of  assessment,  the 
one  that  is  best  understood  and  most  practicable  in 
its  application,  why  should  the  constitution  makers 
desire  to  fix  any  other  or  leave  that  matter  open 
for   cavil  ? 

Under  the  Constitution  of  New  Jersey,  which 
provides  that  property  shall  be  taxed  '*  according  to 
its  true  value,"  it  is  held  that  the  Legislature  can- 
not provide  for  assessment  of  property  at  other 
than  its  **true  value."  Williams  v.  Bettle,  51  N. 
J.    L.,    512. 

There  is  no  difference  between  the  ''value"  and 
the  "true  value"  of  a  watch,  horse  or  other  prop- 
erty. There  is  no  substantial  distinction  between 
the  Constitutions  of  Tennessee  and  New  Jersey  in 
this   particular. 

The  Illinois  Supreme  Court,  construing  a  statute 
requiring  property  to  be  assessed  at  ''its  fair  cash 
value,"     said:       "This    is    nothing    more    than   what 
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the  law  would  require  'without  it,  for  a  simple,  un- 
qualified direction  to  value  property,  by  its  very 
terms,  imposes  the  duty  of  ascertaining  and  declaring 
its   cash  value."       Railroad  v-   Stookey^   122  111.,   358. 

In  Alabama  the  Constitution  provides  that  prop- 
erty ''shall  be  assessed  in  exact  proportion  to  the 
value  of  such  property."  The  Supreme  Court  of 
that  State  declaring  a  statute  void  which  provided 
an  arbitrary  basis  for  assessment,  other  than  value, 
said:  *'The  limitation  would  be  in  vain,  if  the  Leg- 
islature could  prescribe  a  standard  of  value."  As- 
sessor  V.    Railroad    Co,^    69    Ala.,    561. 

Other  cases  could  be  cited,  but  these  should  suflSce. 

The  attorneys  for  the  railroads,  in  their  brief 
(p.  101)  before  the  Circuit  Court  of  Appeals,  in  the 
L.  &  N.  case,  make  the  statement  that  it  * '  was 
definitely  settled  in  1896'  by  the  Supreme  Court  of 
Tennessee"  that  "according  to  its  value"  does  not 
mean  at  fair  value,  or  at  full  value,  but  that  it  is 
a  mere  datum  for  fixing  per  cent,  of  value.  The 
Reelfoot  Lake  case  is  cited  and  quoted  for  this  prop- 
osition. 95  Tenn.,  161.  The  language  quoted  does 
not  sustain  the  contention,  and  counsel  seem  to  have 
overlooked  the  fact  that  the  very  cases  now  quoted 
and  relied  upon  by  appellees  were  cited  and  approved 
in  that  opinion.  8  Heis.,  478;  7  Lea,  661;  87 
Tenn.,  406.  That  case  did  not  involve  the  question 
now  under  consideration.  It  simply  held  that  a  spe- 
cial assessment  for  a  levee  was  a  tax  that  could  not 
be   laid    by    the   acre. 
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The  case  of  £k  parte  Bridge  Co.^  62  Ark.,  461, 
is  not  authority  for  appelltots^  construction.  The 
Constitution  of  Arkansas  is  identical  with  that  of 
Tennessee  in  this  particular.  The  Supreme  Court  did 
not  decide  but  reserved  the  constitutional  question  in 
that   case.  .   * 

The  standard  of  assessment  for  taxation  under  our 
Constitution,  is,  therefore,  the  *' value,"  or  'Hrue 
value,"  or  "correct  value,"  or  '*cash  value,"  or 
"fair  value"  (for  all  these  terms  convey  the  same 
idea)  of  the  property.  The  Legislature  is  limited  to 
this  standard  in  providing  methods  for  ascertainment 
of  value.  No  official  can  depart  from  it  without 
violating:  the  Constitution  and  his  oath.  This  stand- 
ard  fixed,  becomes  a  pole  star  for  the  Legislature  in 
determining  methods  for  valuation  of  property.  This 
standard  is  not  only  entirely  consistent  with,  but 
promotive  of  uniformity  and  equality.  What  stand- 
ard is  more  simple,  better  understood,  or  easy  of 
application  than  actual  value  ?  What  can  be  more 
confusing  than  a  standard  based  upon  a  per  cent, 
above  or  below  value?  Both  these  limitations,  the 
one  prescribing  actual  value  as  the  standard  of  as- 
sessment and  the  other  prescribing  the  rule  of  equal- 
ity and  uniformity,  readily  stand  together  and  aid 
each  other. 

The  Supreme  Court  of  Ohio  has  best  expressed 
this  thought:  "A  faithful  execution  of  the  different 
provisions  of  the  statutes  would  place  upon  the 
duplicate  for   taxation  all   the  taxable  property  of  the 
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State,  whether  bank  stocks  or  other  personal  prop- 
erty, or  real  estate,  according  to  its  true  value  in 
money;  and  the  equality  required  by  the  Constitution 
has  no  other  test.  There  is  nothing  in  the  Consti- 
tution which  requires  property  to  be  texed  according 
to  some  per  cent,  of  its  true  value  in  money,  save 
only  the  one  hundred  per  cent."  WagoTier  v.  LoomiSj 
37   Ohio,    680. 

9 

There  is  no  ' 'Aaron's  rod"  among  the  mandates 
of  the  Constitution.  The  requirement  as  to  equality 
and  uniformity  will  no  more  be  permitted  to  over- 
rule* or  swallow  up  the  mandate  as  to  assessment  at 
value,  than  the  latter  will  be  permitted  to  destroy 
the  former.  Both  are  consistent  and  helpful  of  each 
other,  and  both  must  stand.  Equality  must  be 
effected  on   the   plane   of   value. 

It  will  be  observed  that  the  equality  and  uni- 
formity requirement  is  a  limitation  upon  the  exercise 
of  legislative  discretion  in  providing  methods  for 
assessment  or  for  ascertainment  of  value.  This  re- 
quirement is  spoken  of  in  the  briefs  in  the  railroad 
cases,  as  if  it  were  the  whole  thing,  and  as  if  all  other 
provisions  of  the  Constitution  must  yield  to  it.  It 
has  no  more  force,  certainly,  than  the  other  positive 
limitations  of  the  Constitution,  and  must,  if  possible, 
be  construed  consistently  with  them.  The  only  effect 
of  this  provision  is  to  prevent  the  Legislature  from 
adopting  methods  of  assessment  that  necessarily  pro- 
duce inequalities.  This  clause  is  not  violated,  even 
if   the   very  best  methods  are   not   adopted,    or   if   in- 
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equalities  may,  and  probably  will,  result  from  the 
methods  prescribed.  Before  a  statute  will  be  declared 
unconstitutional,  it  must  appear,  beyond  reasonable 
doubt,  that  conflict  with  the  fundamental  law  cannot 
be  avoided.     Henley   case^  98   Tenn. 

It  is  a  mistake  to  assume  that  appellees'  cases 
depend  upon  the  correctness  of  their  contention  that 
the  Constitution  requires  assessments  to  be  made  at 
standard  of  actual  value.  Even  if  appellants'  con- 
tention is  correct  in  this  particular,  the  Legislature 
had  the  undoubted  power  to  fix  actual  value  as  the 
standard  for  assessments,  and  it  has  done  so.  The 
statutory  rule  as  effectually  binds  and  controls  offi- 
cers and  citizens  as  a  constitutional  rule.  However, 
it  is  important  to  ascertain  the  exact  limitations  of 
the  Constitution  before  considering  other  matters. 
If  the  Constitution  has  spoken,  then  citizens,  legis- 
lators,   and    Courts   must   obey   the   command. 

It  will  not  be  contended,  in  the  teeth  of  a  plain 
constitutional  provision,  that  Assessors  should  have 
made  assessments  below  actual  value  because  of  some 
custom  or  of  the  act  of  some  delinquent  Assessor  of 
other  property.  It  will  scarcely  be  contended  that 
the  Legislature  ought  or  could  provide  for  equaliza- 
tion of  assessments  on  a  plane  above  or  below  the 
constitutional  standard  of  actual  value.  Courts  will 
hardly  undertake  to  abate  assessments  conforming  to 
every  requirement  of  the  Constitution  to  equalize  them 
with  assessments  made  by  other  officers  in  violation 
of    their   oath   and    the   Constitution.       Courts   will    be 
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slow  to  break  down  the  bulwarks  of  the  Constitu- 
tion and  to  say  to  faithful  public  officials  that  it  is 
their  duty  to  look  away  from  the  Constitution  for 
some  unlawful  custom,  and  follow  the  latter  in  dis- 
regard  of   the   former. 

III.     SYSTEM    OF    TAXATION. 

# 

The  system  of  taxation  under  which  the  taxes 
for  the  year  1897  were  levied  and  assessed  is  not 
invalid   for   any   of   the   reasons   urged   against   it. 

It  is  not  essential  to  the  validity  of  a  system  of 
taxation  that  it  should  be  perfect,  or  even  the  very 
best.  Mere  vices  do  not  vitiate  the  system.  The 
State  does  not  guarantee  absolutely  correct  results 
from  the  operation  of  its  tax  laws,  any  more  than 
it  guarantees  the  honesty  of  all  its  citizens  and  offi- 
cials. It  is  sufficient  if  the  laws  do  not  necessitate 
inequalities.  The  Legislature,  subject  to  this  limita- 
tion, has  full  discretion  as  to  modes,  means,  and 
agencies   for   assessments. 

"Any  mode  of  ascertaining  the  value  of  property 
may  be  prescribed  that  tefidn  to  reach  the  result 
required,  such  as,''  etc.  JpranMin  County  v.  Rail- 
road^ 12  Lea,  535/  Chattanooga  v.  Railroad^  7  Lea, 
566. 

The  objections   to   the   system   will   now  be  noticed: 

1.  The  objection  put  forward  most  prominently  is 
that*  the  system  "necessitates,  invites,  and  promotes 
inequalities  in  taxation  by  providing  for  the  assess- 
ment  of   different  classes  of   property  by  different  and 
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varying  methods — that  is  to  say,  real  estate  and 
other  property  as  one  class,  and  railroad,  telegraph, 
and  telephone  properties  as  another  class,  by  distinct 
and  independent  Assessoi's  and  Boards  of  Assessors, 
the  former  by  local  County  Assessors  and  the  lat- 
ter by  State  Boards,  and  without  any  common  su- 
pervising superior,  and  without  any  uniform,  manda- 
tory  rule   enjoining   equality." 

/The  system  attacked  is  one  hoary  with  age  in 
Tennessee.  Under  this  system  all  the  taxes,  except 
those  of  1895  and  1896,  that  have  supported  the 
State  government  for  more  than  half  a  century,  have 
been  collected.  The  same  system  exists  in  many 
States.  It  may  not  be  the  very  best  system.  Doubt- 
less it  is  susceptible  of  improvement.  But  is  it  ut- 
terly void?  That  is  the  question  for.  consideration 
here.  Since  no  single  Assessor  or  Board  of  Assessors 
can  assess  all  the  property  in  a  State  or  other  large 
territory,  it  will  always  be  necessary  to  assess  taxes 
under  a  system  substantially  the  same  as  that  ex- 
isting in  this  State.  There  never  has  been  a  gen- 
eral supervising  Equalization  Board  in  this  State,  ex- 
cept that,  under  Act  of  1895,  the  Railroad  Tax  As- 
sessors were  authorized  to  equalize  assessments  of 
real  estate  among  the  counties,  there  has  been  no 
such  board  in  this  State.  That  board  had  jurisdiction 
of  real  estate  only,  arid  no  power  to  equalize  among 
individuals.  Its  life  was  short  and  its  end  traffic. 
Although  there  have  been  more  than  ninety  counties, 
with    as     many    independent    assessments,     there     has 
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been  no  board,  except  that  of  1895-96,  to  equalize 
among   the    counties. 

Since  1875  the  railroads  have  been  assessed  by  a 
distinct  State  board,  and  there  has  been  no  general 
supervising  board  to  equalize  railroad  assessments 
with  those  made  in  the  counties,  but  only  among 
themselves.  The  Act  of  1897  makes  no  provision 
on  this  subject,  and  is  in  line  in  this  respect  with 
all  former  Acts,  except  that  of  1895,  and  the  latter 
Act   made   provision   for   real   estate   only. 

It  is  not  enough  to  invalidate  a  system  that  it 
may  invite  or  promote  inequalities;  the  rule  is,  that 
it  must  necessitate  them.  The  conflict  of  the  law 
with  the  Constitution  must  be  necessary  and  inevita- 
ble  before   the   law   will    be   declared   void. 

It  is  not  .necessary  there  should  be  a  '*  common 
supervising  superior"  to  rescue  a  tax  system  from 
fatal  objection.  This  entire  subject  was  put  at  rest 
in  1879,  by  the  Supreme  Court  of  the  United  States,  in 
passing  upon  the  Ohio  system  in  the  case  of  Cum- 
mings  v.    Banl\   101    U.    S.,    153. 

To  the  very  objections  now  made  to  the  Tennes- 
see system,  Mr.  Justice  Miller  made  this  reply  in 
the   Ohio   case : 

'*Bnt  there  are  two  reasons  why  we  cannot  so 
hold.  First,  it  might  be  that  in  every  instance  the  re- 
sult would  be  the  valuation  'of  bank  shares  at  a 
lower  rate,  in  proportion  to  its  real  value^  than  that 
of  any  other  property,  and,  therefore,  plaintiff  would 
have   no   ground    of    complaint ;    and,    secondly,    what 
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is  more  important,  if  these  original  valuations  and 
equalizations  are  based  always,  as  the  Constitution  re- 
quires, on  the  actual  money  value  of  the  property 
assessed,  the  result,  except  as  it  might  be  affected  by 
honest  mistakes  of  judgment,  would  necessarily  be 
equality   and    uniformity,    so   far   as   it  is   attainable. 

'  *  So  that,  while  it  may  be  true  that  this  system 
of  submitting  the  different  kinds  of  property  subject  to 
taxation  to  different  Boards  of  Assessors  and  Equal- 
izers, with  no  common  superior  to  secure  uniformity 
of  the  whole,  may  give  opportunity  for  maladminis- 
tration of  the  law  and  violation  of  the  principle  of 
uniformity  of  taxation  and  equality  of  burden,  that 
is  not  the  necessary  result  of  these  laws,  or  any  one 
of  them ;  and  •  a  law  cannot  be  held  unconstitutional, 
because,  while  its  just  interpretation  is  consistent  with 
the  Constitution,  it  is  unfaithfully  administered  by  those 
who  are  charged  with  its  execution.  Their  doings  may 
be   unlawful,    while   the   statute   is   valid." 

This  Court  has  recognized  the  same  principle. 
Chattanooga  v.  Railroad^  7  Lea,  573,  574,  578  ; 
Franklin   County  v.  Railroad^   12  Lea,  535-6,   539-40. 

And  the  Legislature  may  prescribe  such  methods, 
within  proper  limitation,  as  it  deems  best  calculated 
to  ascertain  the  value  of  any  particular  class  of  prop- 
erty, though  such  methods  may  not  .be  identical  with 
those  prescribed  for  other  classes,  e.  ^.,  one  method 
for  railroads  and  another  for  real  estate.  Indeed, 
such  differences  in  methods  are  sometimes  demanded 
by  the  different   nature   and   situation   of   the  different 
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properties.  In  addition  to  citations  in  above  para- 
graph, see  13  Am.  &  Eng.  R.  Cases,  248';  41  Td.j 
689. 

Of  course  these  methods  must  not  violate  any  funda- 
mental rule  of  the  Constitution. 

The  contention  made  in  this  connection,  that  the 
several  independent  boards  are  not  only  without  any 
"common  supervising  superior,"  but  also  '*  without 
any  uniform  mandatory  rule  enjoining  equality,"  is 
unfounded  in  fact.  The  Constitution  gives  to  all  tax 
officials  the  dame  mandate:  "Assess  all  property  at 
all  of  its  value."  If  all  officials  obey  this  mandate 
as  they  are  sworn  to  do,  equality  is  the  necessary 
result.  The  statutes  speak  the  same  words  to  every 
tax  assessor  or  board,  and  this  is  sufficient,  if  the 
Constitution  had  not  spoken  at  all  on  the  subject. 
The  mandate  of  a  valid  statute  is  as  potent  as  re- 
gards citizens  and  officials  as  the  mandate  of  a  Con- 
stitution. Both  must  be  alike  obeyed.  While  com- 
mon taxpayers  make  complaint  of  the  system  in  this 
case,  the  railroad  companies  have  made  like  complaint 
in  other  cases.  If  the  system  is  open  to  constitu- 
tional objection  from  any  point  of  view,  either  that 
of  the  common  taxpayer  or  that  of  the  railroads,  then, 
of   course,   it   must    be    void   in   toto. 

The  raijroad  companies,  in  their  brief  before  the 
Circuit  Court  of  Appeals,  make  certain  specific  objec- 
tions to  this  system,  which,  it  is  insisted,  invalidates 
the  whole.      Their  first  objection  is  that  they  are  not 
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afforded   equal   opportunities   for  equalization   with   the 
common   taxpayers. 

An  examination  of  the  statutes  will  convince  any 
impartial  mind  that  there  is  no  ground  for  complaint 
on  the 'part  of  the  railroads  on  this  score.  While 
there  is  no  general  supervising  or  equalizing  board, 
all  the  assessors  proceed  by  the  same  methods  and 
to  ascertain  the  same  thing — the  value  of  the  prop- 
erty. While  common  taxpayers  get  equalization  by 
a  board  within  each  County,  they  get  no  general 
equalization    with    other    Counties   or    with    railroads. 

Railroads  get  the* opinion  of  two  boards,  composed 
of  six  persons.  They  have  ten  days  to  except  and 
to  Kle  additional  evidence,  after  the  first  board  has 
acted,  and  then  a  hearing  before  that  board.  The 
State  cannot  even  rebut  the  evidence  adduced  during 
this   ten    day    interval. 

Then  they  are  entitled  to  another  hearing  before 
the  higher  or  appellate  board,  and  this  board  may 
re-commit  the  assessments  to  the  Assessors  for  addi- 
tional  evidence,  if   they   deem   proper. 

These  methods  of  equalization  are  not  identical  in 
both  cases,  and  cannot  be,  but  they  are  both  adapted 
to   the   property    to    be   assessed. 

What  further  hearing  could  be  of  advantage  to 
either   class  ? 

This  contention  can  be  most  effectually  answered 
by  the  language  of  the  Supreme  Court  of  the  United 
States   in   the   Backus  case^  154    U^  S.,  421-4:38: 

><  Equally   fallacious   is  i  the  contention   that   because 
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to  the  ordinary  taxpaj'^er  there  is  allowed  not  merely 
one  hearing  before  the  county  officials,  but  also  a 
right  of  appeal,  with  a  second  hearing  before  the 
State  Board,  while  only  one  hearing  before  the  lat- 
ter board  is  given  to  railroad  companies  in  respect 
to  their  property,  therefore  the  latter  are  denied  the 
equal  protection  of  the  laws.  If  a  single  hearing  is 
not  due  process,  doubling  it  will  not  make  it  so, 
and  the  power  of  a  State  to  make  classifications  in 
judicial  or  administrative  proceedings  carries  with  it 
the   right   to   make   such   classification   as    will   give   to  | 

parties  belonging  to  one  class  two  hearings  before 
their  rights  are  finally  determined,,  and  to  parties 
belonging   to  a  different  class  only  a  single  hearing." 

Ao'ain  :  '^  Rehearina:s  and  new  trials  are  not  essen- 
tial  to  due  process  of  law,  either  in  judicial  or  ad- 
ministrative proceedings.  One  hearing,  if  ample, 
before  judgment,  satisfies  the  demand  of  the  Consti- 
tution in  this  respect."  See,  also.  Marsh  v.  Arizofiay 
164    U.   S.,   600. 

Another  point  made  against  the  validity  of  this 
system  in  the  brief  of  counsel  for  railroads  (p.  126) 
is  that  the  general  assessment  Act  of  1897  prescribes 
different  standards  or  bases  for  making  valuations. 
It  is  said  the  former  prescribes  "actual  cash  value," 
and  the  latter  '^correct  value  of  such  property," 
and  that  these  are  different  standards.  With  all  due 
respect,  this   seems   the   merest   quibble   upon   words. 

Mr.  Justice  Miller  has  answered  this  contention  in 
Cumminga    v.    Bank^    101    U.    S.,    153-164,    in   these 
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words :  * '  The  Constitutions  and  statutes  of  nearly  all 
the  States  have  enactments  designed  to  compel  uni- 
formity of  taxation  and  assessments  at'  the  actual 
value  of  all  property  liable  to  be  taxed.  The  phrases 
'  salable  value, '  '  actual  val  ue, '  '  cash  value, '  and 
others  used  in  directions  to  assessing  oflScers,  all  mean 
the  same  thing,  and  are  designed  to  eifect  the  same 
purpose. ' ' 

Can  it  be  supposed  that  an  Assessor  directed  to 
obtain  ''actual  cash  vahie"  would  get  other  than 
the    "correct   value"    of   property? 

2.  Another  objection  to  the  system,  affecting  its 
validity  as  regards  the  taxes  of  1897  at  least,  is 
that  our  taxing  laws,  taken  as  a  whole,  have  failed 
to  provide  for  either  the  original  or  back  assessment 
of  the  railroads  for  the  year  1897,  thereby  exempt- 
ing one-fourth  of  the  property  of  the  State  from 
taxation   for   that   year. 

Undoubtedly  a  statute  or  several  statutes  consti- 
tuting a  system  that  operated  to  exempt  $100,000,- 
000,  or  one-fourth  the  entire  property  of  the  State, 
from  taxation,  while  imposing  burdens  upon  other 
property,  would  be  void  under  a  Constitution  like 
ours.  It  becomes,  therefore,  a  pertinent  and  serious 
inquiry  whether  the  statutes  do  operate  to  create 
this   exemption. 

While  two  assessments  of  railroad,  telegraph,  and 
telephone  properties  for  1897  were,  in  form,  made, 
it  happens  that  the  validity  of  both  is  seriously 
questioned.      If   either   of    these    assessments   was    au- 
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thorized,  then  this  attack  upon  the  system  must 
fail,  though  the  assessment  itself  may  be  open  to 
attack   for   other   causes. 

These  assessments  will  be  examined   in   their  order: 

(a)   A88e8»ment   made   in   1896  far  1896  and  1897, 

This  assessment  was  made  by  the  board  appointed 
and  acting  under  Acts  1895,  Ch.  120,  Sec.  60,  et 
seg.  It  was  made  in  1896,  not  only  for  that  year, 
but  also  for  1897.  This  assessment  was  probably 
made  without  authority.  The  board  had  no  author- 
ity to  make  a  biennial  assessment  in  1896,  and  there- 
fore no  authority  to  assess  at  that  time  for  1897. 
The  Act  was  repealed  and  the  board  abolished  l^efore 
time  for  assessment  in  1897.  The  Act  of  1895, 
which  was  passed  May  14,  1895,  provided  for  the 
appointment  of  a  State  Board  for  assessment  of  rail- 
roads, etc.  They  were  authorized  to  «*  assess  only 
the  distributable  property  of  railroads  and  telegraph 
companies   for   the   year    1895."      (Par.    60.) 

Then  follows  this  provision  as  to  their  subsequent 
action:  **That  it  shall  be  the  duty  of  said  board  to 
assess  the*  distributable  and  localized  property  of  all 
railroad,  telegraph,  and  telephone  companies  for  the 
year  1896,  and  after  that  biennially.  .  .  .  The 
schedules  of  distributable  property  for  1896,  and 
thereafter  biennially,  are  to  be  filed  with  the  Comp- 
troller on  or  before  the  second  Monday  in  January 
of  the  year  for  which  the  assessment  is  made." 
(Par.    61.) 
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It  will  be  observed  that  their  jurisdiction  was  ex- 
tended for  1896  to  localized  property  and  to  tele- 
phone companies.  The  assessment  to  be  made  in 
1896  was  expressly  ''for  the  year  1896/'  and  for 
no   other   period,    "and   after   that   biennially.'' 

The  direction  of  this  Act  is  clearly  that  annual 
assessments  shall  be  made  for  the  vears  1895  and 
1896,  and  in  those  years  respectively,  and  after  that 
time  the  assessments  should  be  made  for  terms  of 
two  years,  beginning  with  1897.  The  other  provis- 
ions  of  the  Act  sustain  this  construction.  But  this 
is  unimportant,  as  this  assessment  was  unquestiona- 
bly abrogated  by  subsequent  legislation.  Nor  is  an 
assessment  of  property  for  taxation  such  a  ' '  right 
accrued,"  or  *«duty  imposed,"  or  "penalty  incurred," 
or  "  proceeding  commenced, "  as  will  be  saved  to  the 
taxpayer  upon  repeal  of  the  statute  under  which  as- 
sessment has  been  made.  A  complete,  valid  assess- 
ment might  be  saved  tp  the  State  upon  such  repeal, 
for  it  has  in  such  case  a  "right  accrued,"  and 
there  is  a  "duty  imposed"  on  the  taxpayer  in  favor 
of  the  State,  and  there  is  a  "proceeding  commenced," 
upon  which  the  State  might  insist.  The  direction  to 
make  a  new  assessment  of  necessity  abrogates  any 
former  one. 

'  The  right  of  the  State  to  reassess  or  back  assess, 
is  thus  vindicated  by  Judge  Lurton,  in  Stre/'f  Bail- 
way  C(K  V.  MorraWy  87  Tenn.,  415:  "The  Constitu- 
'tion  and  laws  prescribe  that  all  property  should  be 
assessed   according   to   its   value,    and   if,    by   the   mis- 
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feasance,  nonfeasance,  or  mistake  of  tb^  Assessor,  it 
is  not  assessed  according  to  its  value,  but  upon  an 
arbitrary  basis,  fixed  by  the  Assessor,  at  far  less 
than  its  value,  why  should  the  tax  debtor  escape, 
simply  because  he  has  made  payment?  ...  It 
may  be  that  such  a  law  will  work  inconvenience  and 
annoyance  to  the  citizens,  but  all  tax  laws  are  odious 
and  vexatious.  It  is  said  the  citizen  ought  to  know 
when  he  is  through  with  the  taxgatherer,  but  he 
will  know  when  he  has  paid  his  taxes  on  his  prop- 
erty according  to  its  value.  He  will  know  then  he 
is  secure  against  reassessment,  and  the  law  will  pro- 
tect  him." 

This  assessment  of  1896  was  a  confessedly  inadequate 
one,  and  was  made  by  a  board  whose  acts  had  been 
condemned  at  that  time  by  every  department  of  the 
State  government  except  the  Legislature,  and  the  lat- 
ter proceeded  with  commendable  alacrity  to  at>oli8h 
this  board,  on  their  assembling  in  1897.  Harris  v. 
State,    96   Tenn.,    504;   Acts    1897,    Ch.    . 

{b)  AsHsessiiient  for  1897  rnade  ^n   1897  for  1897-98, 

This  assessment  was  made  in  1897  by  the  new 
Board,    appointed    under    Act   of    1897,    and   pursuant 

to   that   Act.     Acts  1897,   Ch.   .     It  is  assailed  by 

the  railroads  as  having  been  made  without  authority, 
and  if  their  contention  is  true  in  this  particular,  the 
statutes  have  failed  to  provide  for  any  original  as- 
sessment  of   these   properties  for    1897. 

When  it  is  remem})ered  that  the  former   board  had 
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caused  great  dissatisfaction  and  had  drawn  upon  them- 
selves much  condemnation  for  their  inefficiency  in  the 
assessment  of  railroads,  etc.,  for  1895  and  1896,  and 
that  the  Legislature  of  1897,  with  precipitate  haste, 
abolished  that  board  before  they  could  possibly  com- 
mence assessments  for  1897,  it  is  easy  to  understand 
that  the  Act  of  1897  was  designed  to  confer  power 
upon   the   new   board   to   assess   for   that  year. 

The  language  and  provisions  of  the  Act  leave  no 
doubt  about  this  matter.  The  Act  became  a  law 
April  30,  1897,  and  before  any  act  looking  to  the 
assessment  of  the  roads  for  that  year  was  to  be  done 
by  the  board.  Their  first  meeting  and  organization 
occurs  under  the  Act  on  the  first  Monday  in  May. 
The  first  board  is  to  be  appointed  under  this  Act 
"on  or  before  the  first  Monday  in  May,  1897." 
Sec.    1. 

They  are  to  receive  from  the  Comptroller  the 
schedules  filed  with  him  by  the  railroads,  "imme- 
diately upon  their  organization,"  "and  they  shall 
immediately  proceed,"  etc.  The  railroads  and  other 
companies  are  required  to  file  schedules  "on  or  be- 
fore the  first  day  of  May,  1897,  and  biennially  there- 
after,   on   or   before   said,  date."      Par.    2. 

And,  finally,  and  it  would  seem,  conclusively, 
the  Act  provides:  "That  said  assessments  shall  be 
made  biennially,  beginning  with  the  year  1897." 
"Biennially"  as  here  used  evidently  means  "for 
terms  of  two  years."  Can  there  be  any  doubt  but 
that    an    assessment    under    this   Act  for     1897,    was 
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intended  and  actually  provided  for?  It  has  been 
the  unbroken  custom  in  Tennessee  to  assess  under 
each  assessment  Act  for  the  year  in  which  it  was 
passed,  and  that,  too,  when  it  was  passed  incon- 
veniently late  in  the  year.  And  assessment  Acts 
have  uniformly  been  treated  as  abrogating  all  assess* 
ments  made  for  the  current  year  of  their  passage, 
unless  therein  expressly  reserved.  Hence,  the  gen- 
eral assessment  Act  of  1897  expressly  provides  that 
assessment  of  real  estate  made  in  1896,  for  both 
1896  and  1897,  shall  remain  in  force.  Acts  1897^ 
Ch.  1,  Par.  28.  Why  was  no  such  provision  made 
for   saving   railroad   assessments? 

A  case  in  point  occurred  in  1877.  Under  the 
Act  of  1875,  assessments  of  real  estate  had  been 
made  for  four  years.  In  1877  a  new  assessment 
Act  was  passed,  but  it  did  not,  in  terms,  repeal 
the  existing  assessment.  The  latter  Act  was  passed 
over  the  Governor's  veto,  calling  attention  to  the 
existing  assessment  as  one  of  his  reasons  for  the 
veto.  Nevertheless,  the  effect  of  the  Act  was  to 
abrogate  the  existing  assessment  by  implication,  and 
a   new   assessDient   was   made. 

(c)     Curative   Act, 

But  this  question  is  settled  and  obviated  by  a 
curative  Act  passed  at  the  Extra  Session  of  1898,  to 
put  the  doubts  as  to  the  validity  of  the  assessment 
for   1897   at   rest.     The   Act   is   in   these   words : 

*' Section   1.   Be  it  enacted  hy  the  General  Assembly 
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of  the  State  of  Tennessee^  That  the  authority  of  the 
persons  appointed  as  Railroad  Commissioners  under 
Chapter  10  of  the  Acts  of  1897,  and  acting  ex  officio 
as  State  Tax  Assessors,  under  Chapter  5  of  the  Acts 
of  1897,  to  make  the  assessment  of  railroad,  tele- 
graph, and  telephone  properties  for  taxation  for  the 
years  1897  and  1898,  is  hereby  ratified  and  confirmed, 
and  that  said  persons  shall  be  deemed  and  held  to 
have  had  and  possessed  all  the  authority  and  juris- 
diction conferred,  or  sought'  to  be  conferred,  by  said 
Act  (Chapter  5,  Acts  of  1897)  upon  the  State  Tax 
Assessors,  and  to  have  been  legally  appointed  State 
Tax  Assessors. 

*'Sec.  2.  Be  it  further  enacted^  That  this  Act  take 
effect  from  and  after  its  passage,  the  public  welfare 
requiring   it. 

'<  Passed   February    1,   1898." 

It  has  been  frequently  held  that  such  statutes  may 
have   a   retrospective   operation. 

3.  The  third  and  last  objection  affeeting  the  validity 
of  the  system  of  taxation  is  that  it  is  unequal  and 
void  because  it  provides  for  back  assessment  of  the 
properties  of  the  common  taxpayers  for  a  term  of 
three  years,  but  wholly  fails  to  provide  for  back 
assessment  of  the  properties  of  railroads,  telegraph, 
and  telephone  companies  for  1897  and  preceding 
years. 

That  there  is  ample  provision  for  back  assessment 
of  the  properties  of  common  taxpayers  cannot  be  dis- 
puted.     Whether  there  is   like    provision  for  back  as- 
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sessment  of  the  properties  of  railroad,  telegraph,  and 
telephone  companies  for  1897,  and  the  three  preced- 
ing years  depends  upon  the  proper  construction  of 
Section  20  of  the  railroad  assessment  Act  of  1897, 
which    is  in  these  words:  • 

*  *  Sec.  20.  Be  it  farther  enacted^  That  if  at  any 
time  it  shall  appear  to  the  satisfaction  of  the  Gov- 
ernor of  Tennessee  that  any  railroad,  telegraph,  or 
telephone  company  is  inadequately  assessed,  or  that  its 
property  ha^  been  omitted  from  taxation,  or  any  new 
line  has  been  constructed,  it  shall  be  his  duty,  and 
he  shall  have  the  power,  to  convene  the  said  Board 
of  .Assessors  to  make  the  proper  assessment,  and  they 
shall  have  the  power  to  do  so,  and  their  assessment 
shall  go  to  the  Board  of  Equalizers,  as  upon  appeal 
upon  the  record,  as  is  provided  in  cases  of  assess- 
ment in  the  first  instance.  The  Board  of  Equalizers 
shall  examine  and  act  upon  such  record  as  soon  as 
practicable,  and  certify  their  final  action  to  the  Comp- 
troller, the  correction  o$  the  taxes  so  assessed  to  be 
then  proceeded  with  according  to  the  regular  course, 
and  neither  the  Comptroller  of  the  Treasury  nor  any 
other  officer  than  said  Board  of  Assessors  shall  have 
the  power  or  authority  to  back  assess  or  assess  any 
railroad,   telephone,   or  telegraph  company." 

Prior  to  1897  the  Comptroller  back  assessed  rail- 
roads under  the  general  law  authorizing  all  collectors 
of  taxes  to  back  assess.  This  created  a  new  system, 
as  in  the  cases  of  the  pistol    law,   the  druggist  cases. 
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the  school  law,  and  repealed  all  former  laws  on  the 
same  subject  by  implication. 

There  is  nothing  in  the  situation  or  in  the  lan- 
guage of  the  Act  that  would  indicate  that  back  as- 
sessment for  former  years,  not  barred,  might  not  be 
made  under  it.  But  even  if  this  contention  be  true 
in  fact,  it  is  insufficient  in  law  to  render  the  taxing 
system  void.  Matters  of  this  character  are,  like 
methods  of  enforcing  collection  of  taxes,  left  very 
largely  to  the  legislative  discretion.  Western  Union 
Tel.    Co.   V.   Lidiaiia,    165   U.    S.,    304. 

The  conclusion  is  that  our  system  of  taxation  is 
valid. 

IV.       INEQUALITY    OF    ASSESSMENTS. 

Relief  against  unequal  or  disproportionate  assess- 
ments, from  whatever  cause,  under  a  taxing  system 
such  as  prevails  in  Tennessee,  is  not  to  be  found  in 
the  Courts,  but  must  be  sought,  in  the  first  instance, 
at  least,  if  not  exclusively,  through  the  means  pro- 
vided by  the  taxing  system  itself  for  that  purpose. 
Cogent  reasons  of  a  public  nature  forbid  the  assump- 
tion  of  such   jurisdiction   by   the  Courts. 

To  give  relief  the  Court  must  substitute  the  action 
or  custom  of  delinquent  officials  for  one  of  the 
plainest  mandates  of  the  Constitution  and  the  statutes, 
and  bring  the  rightful  action  of  faithful  officials  down 
from  the  constitutional  and  statutory  standard  to  some 
plane  of  official  delinquency  to  be  ascertained  from  evi- 
dence. The  Court  must  disapprove  and  destroy  the 
rightful   Act   of   faithful   officials   and   approve   and   set 
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up,  as  a  standard  for  decision  and  future  action,  the 
wrongful  action  of  unfaithful  officials.  The  Court 
must  do  what  the  assessing  officials  could  not  them- 
selves  have  done  without  perjury.  The  Courts  can- 
not give  any  adequate  relief,  as  to  relieve  one  or 
more  individuals  may  operate  to  increase  the  inequali- 
ties in  other  directions.  The  jurisdiction  is  imprac- 
ticable of  exercise,  and  would  plunge  the  State  into 
such  litigation  as  would  greatly  embarrass  its  revenues. 
Such  relief  as  the  Courts  could  grant,  by  bringing 
legal  official  action  down  to  the  level  of  illegal  offi- 
cial action,  would  utterly  demoralize  the  public  serv- 
ice and  place  an  insurmountable  barrier  in  the  path 
of   all   progress   toward   better   government. 

It  should  be  borne  in  mind  that  no  system  of 
taxation,  however  cunningly  devised,  ever  has,  and 
none  ever  can,  produce  perfect  equality  of  assess- 
ments. That  is  an  unattainable  good — an  unrealized 
dream.  At  the  same  time,  any  system,  the  very 
worst  ever  devised,  is  valid,  if  it  does  not  necessi- 
tate inequality.  Much  inequality  and  injustice  exists 
in  taxation  for  which  there  is  confessedly  no  remedy 
anywhere.  Much  would  still  exist,  even  if  all  as- 
sessments were  to  pass  under  the  review  of  the 
Courts.  It  is  doubtful  whether  the  Courts  would 
succeed  better  in  this  respect  than  other  officials. 
Fortunately,  however,  the  assessment  of  taxes  has 
not  been  confided  to  the  Courts,  but  to  officials 
having  mqre  leisure  and  better  advantages  to  perform 
that   duty. 
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In   these   cases   it   should   be   noted — 
(1)   That    the    Assessors     are    exonorated   from    all 
fraud. 

(2)  That  it  is  conceded  that  the  property  of  the 
complainant  taxpayers  was  not  placed  above  the  con- 
stitutitional   or   statutory    standard   of   fair   value. 

(3)  That  the  railroad,  telegraph,  and  telephone 
properties  were  assessed  and  equalized  by  boards 
that  had  no  connection  with  the  assessment  of  the 
complainants'  properties.  This  is  beyond  dispute,  if 
the  assessment  of  said  properties  made  in  1897  shall 
be  held  the  legal  one.  And  it  would  seem  the 
same  result  follows,  even  if  *  the  assessment  of  said 
properties  made  in  1896  shall  be  held  the  legal  one 
for  1897.  Assessments  of  railroads,  etc.,  are  not 
complete  until  the  Board  of  Equalizers,  or  examiners, 
has  passed  upon  them.  They  are  therefore  made,  in 
a  legal  sense,  by  this  final  board.  The  Assessors 
gather  the  evidence,  make  up  the  record,  and  sug- 
gest valuations.  This  final  board  never  has  had  any 
touch  with  county  assessments.  They  did  not  even 
have  revisory  jurisdiction  over  the  equalizations  of 
real  estate  assessments  made  by  the  Board  of  As- 
sessors  under   Act   of    1896. 

(4)  That  complainants  do  not  suggest  that  they 
have  resorted  to  any  of  the  remedies  for  securing 
equality  provided  by  the  taxing  system,  much  less 
that   they   have   exhausted   such    remedies. 

The    averment    of    refusal    of    boards    to    equalize 


702  JACKSON : 


Ward  V.  Alsup. 


without  some  averment  that  they  asked  them  to  do 
so   upon   some   reasonable   grounds,    is   insufficient. 

It  will  not  be  disputed  that  the  Legislature  had 
the  power  to  require  property  to  be  assessed  at  its 
fair  value;  that  it  has  done.  If,  as  appellees  con- 
tend, the  Constitution  fixed  the  fair  value  of  prop- 
erty as  a  standard  for  assessment,  then  it  was  the 
imperative  duty  of  the  Legislature  to  adopt  that 
standard.  Any  statute  fixing  a  different  standard 
would  have  been  unconstitutional  and  void.  Railroad 
v.   Assessorft^  49  N.  J.   L.,   1. 

Beyond  controversy,  the  Legislatdre  has  the  power 
to  provide  the  method?  by  which  taxes  shall  be  as- 
sessed   and   equalized. 

It  can  create  and  designate  the  ordinary  or  special 
tribunals   for   this    purpose,    and    make    the    action   of 
such   tribunals   final   and   conclusive. 
^  If   the   methods   prescribed   do   not    necessitate   ine- 

qualities they  are  valid  and  constitutional,  and  the 
results  reached  through  them,  and  declared  final  by 
the  statute,  must,  like  the  judgments  of  Courts,  be 
submitted  to,  however  unjust  or  erroneous  this  may 
be   in    fact. 

In  Tomlinson  v.  Board,  88  Tenn.,  1,  9,  Judge 
Lurton,  replying  to  the  insistence  of  a  taxpayer 
that  he  should  be  permitted,  as  a  matter  of  right, 
to  call  witnesses  before  a  County  Board  of  Equali- 
zation, to  show  excessive  valuation  of  his  property, 
said:  '*To  hold  that  it  was  their  duty  to  permit  the 
examination    of    witnesses    offered    by   a    complainant, 
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would  imply  a  duty  to  the  State  and  county  to 
hear  and  examine  witnesses  to  sustain  the  assessment. 
All  this  would  imply  a  trial  and  a  judgment  upon 
weight  of  proof.  The  question  of  valuation  is  alto- 
gether a  matter  of  opinion.  Upon  questions  of  opin- 
ion the  greatest  diversity  may  be  expected.  The  ses- 
sions of  this  board  terminate  in  two  weeks,  and  at 
the  end  of  that  time  they  are  required  to  return  the 
assessment  lists  and  their  corrections  to  the  Clerk  of 
the  County  Court.  In  the  populous  counties  the  assess- 
ments reach  into  the  thousands.  That  each  taxpayer 
should  have  the  right  to  come  with  his  witnesses, 
and  have  them  heard  and  be  heard  by  counsel,  would 
result  in  such  delay  and  embarrassment  as  to  amount 
to  a  great  public  peril  with  regard  to  the  assess- 
ment of  the  public  revenues.  No  legislative  body 
could  have  seriously  contemplated  such  a  tribunal  to 
determine  a  mere  question  of  an  excessive  valuation 
for  purposes  of  assessment.  Occasional  instances 
of  excessive  assessments  may  occur,  but  they  had 
better  be  borne  than  that  such  a  Court  should  be 
created  to  settle  them.  The  taxpayer,  in  the  first 
instance,  may  make  his  representation  to  the  As- 
seesor.  If  he  overassess  him  he  may  carry  the  mat- 
ter to  a  board  of  disinterested  freeholders,  acting 
under   oath." 

The  action  of  the  board,  which,  under  the  statute, 
was  made  final  and  conclusive,  was  sustained,  and  the 
taxpayer  had  to  submit.  The  Court  could  give  no 
relief.     If   public   policy  forbids  a  full   hearing   before 
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such  a  board,  how  much  more  does  it  forbid  a  hear- 
ing by  the  ordinary  methods  in  the  Courts,  after  the 
boards   have   completed    their    labors? 

It  has  already  been  shown  that  the  system  of 
taxation  is  not  open  to  constitutional  objection.  It 
,  does  not  necessitate  inequalities.  The  remedies  that 
it  provides  for  inequalities  will  be  noticed  elsewhere. 
The  Legislature,  not  the  Courts,  must  and  can  best 
judge  of  such  remedies.  They  are  and  should  be 
exclusive.  The  Courts  will  not  undertake  to  say 
that  any  particular  scheme  of  equalization,  e.  g.^  a 
general  board,  is  better  than  all  others,  and  the 
only  adequate  one.  They  will  see  to  it  that  the 
Legislature  does  not  adopt  a  plan  that  necessitates 
inequality.  The  Courts  will  not  undertake  to  re- 
lieve against  hardships  that  could  have  been  rem- 
edied by  appeal  of  the  taxpayer  to  the  special  tri- 
bunals of  the  taxing  system.  There  is  no  direct 
authority  in  Tennessee  upon  the  question  under 
consideration.  The  authorities  elsewhere  are  almost 
unanimous  against  complainants^  insistence.  The  cases 
involving  disproportionate  assessments  of  distinct  and 
separate  properties  by  inde[)endent  Assessors  or  boards 
will    be   first   noticed. 

The  New  Jersey  cases  are  the  most  numerous 
and  satisfactory.  Independently  of  the  great  weight 
accorded  generally  to  the  decisions  of  the  Courts  of 
that  State,,  it  happens  that  the  Constitution  and  tax- 
ing system  of »  New  Jersey  is  substantially  the  same 
as   our   own.      The   Constitution   requires    property   to 
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be  assessed  at  its  '^true  value."  In  that  State,  as 
in  Tennessee-,  the  railroads  and  some  other  compa- 
nies are  assessed  by  an  independent  State  board, 
while  other  property  is  assessed  by  the  local  As- 
sessors. 

In  one  of  the  cases,  in  which  the  assessment  of 
the  State  Board  was  assailed  because  the  local  as- 
sessments did  not  conform  to  the  law,  the  Court  said: 

**The  establishment  of  this  system  was  much  crit- 
icized by  counsel,  a  prominent  argument  being  that 
it  necessarily  introduced  inequalities  in  the  valuation 
of  property  for  taxation,  and  that,  by  the  force  of 
its  operation,  such  valuation  was  not  made,  as  the 
Constitution  requires,  by  a  uniform  rule,  but  a  mul- 
tiform rule.  And,  in  support  of  this  contention, 
the  attention  of  the  Court  was  directed  to  the  fact, 
which  had  been  established  not  only  by  the  testi- 
mony, but  by  the  report  of  the  State  Board  of  As- 
sessors itself,  that,  though  it  was  a  universal  prac- 
tice of  the  Assessors  of  the  different  tax  districts  to 
rate  property  much  below  its  real  value,  the  State 
Board  had  rated  this  corporate  property  at  its  true 
value;  that  this  discrepancy,  arising  out  of  the  prac- 
tical operations  of  the  methods  of  valuation,  existed, 
was  not  disputed,  but  this  result,  it  is  manifest, 
was  not  the  legal  or  proper  result  of  the  plan  of 
assessment  thus  introduced  by  the  Legislature.  That 
plan  provided  but  one  measure  of  valuation,  and  that 
is,  the  true  value  of  the  taxable  property;  and  that 
measure    was    to    be    applied    alike    by   the   Assessors 
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and  the  State  Tax  Board,  so  that,  if  both  sets  of 
officers  had  performed  their  duties,  there  would  have 
obtained  that  unity  of  rule  that  the  Constitution  de- 
mands. The  local  officers  disobeyed  the  injunction 
of  the  law,  and  the  contention  is  that  the  State 
officers  should  have  pursued  the  same  forbidden  course, 
and  that  their  acts  should  now  be  declared  to  be 
aborted  because  they  refuse  to  perpetrate  such  a  mal- 
feasance. Such  an  argument,  in  our  estimation,  has 
no  force  whatever,  and,  indeed,  it  seems  a  novel  sug- 
gestion that  the  Court  should  annul  a  proceeding 
because   such   proceeding   conforms   to   the   law." 

In  Central  R.  R.  Co,  v.  State  Board  of  AssessorSj 
49  N.  J.  L.,  1,  under  a  statute  which  provided  that 
in  case  the  valuation  by  the  State  Board  of  railroad 
and  canal  property  should  be  relatively  higher  than 
the  value  of  the  property  of  other  persons  in  any 
taxing  district,  as  ascertained  by  the  local  assessors, 
the  assessed  value  should  be  reduced  so  as  to  con- 
form  to  the  lower  assessment,  it  was  decided  that 
where  the  local  assessors  had  illegally  taken  but  a 
percentage  of  what  they  deemed  the  true  value  of 
the  property  appraised  by  them,  the  State  Board 
could  not,  even  in  obedience  to  a  statutory  mandate, 
take  such  reduced  valuations  as  its  standard  of  value, 
Mr.    Chief  Justice   Beasley   saying  (p.   18 )  : 

'*In  the  next  place,  it  is  objected  that  the  real 
estate  of  these  companies  used  for  railroad  purposes, 
other  than  main  stem,  has  not  been  valued  by  the 
State  Board  in  accordance  with  the  statutory  direction. 
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"We  find  the  provision  on  this  subject  expressed 
in   the   terms   following,    viz. : 

'''Sec.  4.  That  if  the  assessed  value  of  the  real 
estate  of  persons,  other  than  railroad  or  canal  cor- 
porations, in  any  taxing  district  wherein  such  rail- 
road or  canal  property  may  be  found,  as  ascertained 
by  the  Assessors  of  such  taxing  district,  is  rela- 
tively lower  than  that  which  has  been  laid  upon  the 
land  of  the  several  companies  in  said  taxing  district, 
the  said  board  shall  be  required  to  accept  said  val- 
nation  of  the  Assessors  for  such  taxing:  district  as 
a  correct  standard  of  value,  and  to  thereby  correct 
or  reduce  the  separate  valuation  provided,  for  in  the 
second   subdivision   of   section   3   of   this   bill.' 

"The  complaint  is  that  in  executing  this  pro- 
vision the  State  Board  refused  to  take  the  standard 
of   valuation   thus   provided. 

"The  facts  forming  the  basis  of  this  proposition 
are  these:  The  board  reported  that  '  the  main  stem 
and  personal  property  of  all  railroads  have  been 
valued,  in  accordance  with  the  provisions  of  the  law, 
at  their  full  or  true  value,  while  the  universal  cus- 
tom of  local  Assessors  is  to  value  for  taxation  at  a 
percentage  of  true  value,  ranging  all  the  way  from 
forty  to  eighty  per  cent.,  averaging,  it  is  thought, 
about   sixty-five   per   cent,    of   true   value.' 

"It  appears,  therefore,  that  the  board  has  taken 
true  value  as  the  standard,  and  has  refused  to  dis- 
count anything  from  such  estimation  on  account  of 
the   custom   of    the    local    Assessors    in    that    respect. 
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It  is  now  insisted  that  the  standard  erected  by  the 
Legislature,  for  the  use  of  the  State  Board,  was 
true   value   minus   this   percentage   of   deduction. 

*'But,  if  this  be  the  proper  interpretation  of  the 
section,  the  plain  result  is  that  the  whole  provision 
is  absolutely  void.  It  was  not  competent  for  the 
Legislature  to  put  in  force  such  a  procedure.  The 
Constitution  says,  in  express  terms,  that  property 
"l^hall  be  assessed  for  taxation  at  '  its  true  value, '  and 
if  the  Legislature  has  authorized  it  to  be  assessed 
otherwise,  such  direction  is  nugatory,  and  the  Act 
must  necessarily  be  enforced  without  reference   to  it." 

This  decision  was  followed  by  the  Supreme  Court 
in  Willmms  v.  Settle^  50  N.  J.  L.,  132,  where  Mr. 
Justice  Parker  said  (p.  136):  ''Another  reason  urged 
with  much  tenacity  to  set  aside  the  assessment  is 
the  claim  that  the  real  estate,  other  than  main  stem, 
is  assessed  at  a  relatively  higher  value  than  the  real 
estate  of  individuals  in  the  same  taxing  districts.  If 
this  be  so,  it  is  in  violation  of  the  railroad  tax 
law  of  1884,  and  the  valuation  should  be  reduced. 
This  claim  is  based  upon  the  assessments  made  by 
the  local  Assessors,  but  the  testimony  shows  that 
their  valuations  were  less  than  the  true  value.  In 
the  case  before  cited,  the  Court  held  that  the  State 
Board  of  Assessors,  in  their  valuation  of  property, 
are  not  necessarily  to  be  governed  by  the  valuations 
made    by   local  Assessors   in    the   same   taxing   district. 

^'The  State  Board  of  Assessors  are  to  take  the 
true    value    as   the    standard,    and    not   discount    from 
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their  estimation  of  true  value  because  of  the  custom 
of  local  Assessors  to  value  property  for  taxation  at 
less  than  its  true  value.  It  is  not  shown  that  the 
State  Board  of  Assessors  valued  and  assessed  the 
lands  of  this  company  above  its  true  value,  or  above 
the  true  value  of  the  lands  of  individuals  in  the 
same   taxing   district." 

This  decision  was  affirmed  by  the  Court  of  Er- 
rors and  Appeals,  in  Williams  v.  Settle^  51  N.  J. 
L.,  512,  on  the  ground  that  the  section  relied  on 
by  the  railroad  company  was  unconstitutional,  Mr. 
Justice  Dixon  saying  (p.  516):  ''Error  is  also  as- 
signed upon  the  ground  that  the  real  estate  of  the 
company  was  assessed  at  a  higher  valuation  than  the 
other  real  estate  in  the  taxing  districts  where  it  lay, 
contrary  to  the  terms  of  the  fourth  section  of  said 
Act,  which  reads  as  follows:  'That  if  the  assessed 
value  of  the  real  estate  of  persons  other  than  rail- 
road and  canal  corporations,  in  any  taxing  dis- 
trict wherein  such  railroad  or  canal  property  may 
be  found,  as  ascertained  by  the  Assessors  of  such 
taxing  district,  is  relatively  lower  than  that  which 
has  been  laid  upon  the  land  of  the  several  com- 
panies in  said  taxing  district,  the  said  board  (of 
State  Assessors)  shall  be  required  to  accept  said  val- 
uation of  the  Assessors  for  such  taxing  district  as 
a  correct  standard  of  value,  and  to  thereby  correct 
or  reduce  the  separate  valuation  provided  for  in  the 
second   subdivision   of   Section   3   of   this  bill. 

"It   is  impossible   to   vindicate  the    constitutionality 


710  JACKSON : 


Ward  17.  Alsup. 


of  this  section.  The  Constitution  requires  that  prop- 
erty shall  be  assessed  for  taxes  according  to  its  value. 
In  carrying  out  this  provision,  of  course  it  is  neces- 
sary that  the  judgment  of  some  person  should  be 
taken  as  the  final  criterion  of  the  true  value  of  each 
parcel  of  property  assessed,  Nand  it  undoubtedly  falls 
within  the  province  of  the  Legislature  to  say  who 
this  person  shall  be.  If  the  Legislature  had  directed 
the  local  Assessors  to  determine  the  true  valuation 
of  the  property  used  for  railroad  purposes  in  their 
several  districts,  and  the  State  Board  to  fix  the  tax 
upon  the  value  ascertained,  the  constitutional  injunc- 
tion would  have  been  satisfied.  But  no  such  enact- 
ment  exists.  The  local  Assessors  have  no  authority 
to  determine  the  true  Value  of  property  used  for 
railroad  purposes,  nor  is  such  a  power  conferred  upon 
any  persons  except  the  State  Board  of  Assessors  and 
the  Supreme  Court  on  certiorari.  The  property  so 
taxed  would  be  assessed,  not  according  to  its  own 
true  value,  but  according  to  the  true  value  of  some 
other  property.  Such  a  tax  the  Legislature  cannot 
sanction.  This  attempt  of  the  Legislature  to  sub- 
stitute for  the  *  true  value '  of  railroad  property 
^the  assessed  value  of  the  real  estate  of  persons 
other  than  railroad  or  canal  corporations,'  <as  a  cor- 
rect standard  of  value'  for  railroad  property,  is  un- 
constitutional,   and   must   fail." 

The  directness  and  weight  of  these  cases  cannot 
be  minimized  by  any  suggestion  of  difference  between 
the    Constitutions    of    the    two    States.      There   is   no 
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substantial  difference.  At  **true  value"  and  ^'accord- 
ing to  its  value"  mean  value,  no  more  and  no  less, 
and  fix  that  as  the  constitutional  standard. '  But  if 
this  were  not  true,  the  statute,  which,  as  to  citizens 
and  officials,  is  equally  obligatory,  does  provide  for 
the  standard  of  value,  as  was  proper  under  any  con- 
struction  of   the  Constitution. 

The    Illinois    cases   are    peculiarly   instructive.      In 

,  the  earlier  cases  in  that  State  the  Courts,  making 
the    mistake    not    unusual   with   the    Courts    in    their 

'  first  efforts  to  equalize  public  burdens,  undertook 
that  very  difficult  task  with  vigor  and  determination. 
They  reduced  some  railroad  assessments,  made  at  full 
value,  to  the  plane  of  other  assessments  made  by 
other-  officers  in  violation  of  the  Constitution  and 
the  statutes,  at  one-third  of  their  value.  Buren 
County  V.  Railroad^  44  111.,  229;  Railroad  v.  Boone 
County y  44  111.,  340.  These  decisions  bore  fruit  in 
due  season,  and,  as  a  result,  the  decision  in  Rail- 
road V.   Stookeyj    122   111.,    358. 

In  the  latter  case  the  same  question  was  involved 
as  in  the  former  cases,  and  the  same  question,  it 
may  be  added,  that  is  involved  in  the  cases  at  bar, 
for  the  statute  of  Illinois  required  property  to  be 
assessed  at  its  ^'fair  cash  value."  The  Court  said: 
'•Without  stopping  to  inquire  whether  the  consti- 
tutional provision  in  question  was  properly  applied  in 
those  cases,  it  is  sufficient  to  say  that,  in  our  opin- 
ion, it  has  no  application  to  the  circumstances  of  the 
present   case.      There    is    no   claim,    nor   is    there   any 
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ground  for  the  claim,  that  the  provisions  of  the 
statute  governing  assessments,  whether  made  by  town 
Assessors  or  the  State  Board  of  Equalization,  are  in 
conflict  with  the  Constitution.  The  statute  requires 
all  property  to  be  valued  and  assessed,  for  purposes 
of  taxation,  at  its  *  fair' cash  value.'  (Rev.  Act,  Sees. 
3,  4.)  This  requirement,  however,  is  nothing  more 
than  what  the  law  would  imply  without  it,  for  a 
simple,  unqualified  direction  to  value  property,  by  its 
very  terms  imposes  the  duty  of  ascertaining  and  declar- 
ing its  cash  value.  While  the  appellant,  as  a  basis 
for  taxation,  scheduled  the  road  at  f 44, 880,  which 
was  intended  to  represent  half  its  value  only,  yet  it  is 
admitted  in  the  bill  that  the  total  value  of  the  road 
was  $100,000,  being  only  $5,150  less  than  the  val- 
uation placed  upon  it  by  the  Board  of  Equalization. 
When  it  is  considered  that  values  rest  so  largely 
in  mere  opinion,  about  which  men  of  equal  intelli- 
gence and  honesty  often  materially  differ,  this  small 
difference  between  the  road's  conceded  value  and  its 
estimated  value  by  the  State  Board  is  not  at  all  sur- 
prising, and  is  clearly  not  of  sufficient  consequence 
to  justify  the  present  proceeding.  The  taxes  com- 
plained of  were  extended  upon  this  valuation  in  strict 
conformity  with  the  statute,  and  this  is  expressly 
so  declared  in  the  bill.  It  follows,  therefore,  that 
if  any  wrong  has  been  done,  it  was  done  by  the 
town  Assessors  and  not  by  the  State  Board.  The 
law  requires  the  State  Board  of  Equalization  to 
value    the    property    at    its   fair   cash   value,    and   the 
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taxes  for  that  year  to  be  extended  against  it  upon 
that  valuation.  AH  this  was  done  in  substantial 
conformity  with  the  requirements  of  the  statute, 
yet  the  action  of  the  board  is  assailed  and  the  tax 
is  in  part  sought  to  be  set  aside,  simply  because 
the  town  Assessors  probably  failed  to  perform  their 
duty  in  respect  to  the  assessment  of  other  property 
in  the  townships.  The  appellant  in  effect  says 
the  board  should  have  disregarded  this  law  because 
the  town  Assessors  had  done  so  in  the  assessment  of 
the  other  property  in  the  two  townships.  This 
view  of  the  matter  we  do  not  regard  as  sound. 
Valuations  for  purposes  of  taxation  had  necessarily 
to  be  left  to  the  judgment  and  determination  of 
some  human  tribunal.  The  Legislature  in  its  wis- 
dom has  confided  this  duty  and  trust,  in  the  case 
of  railroad  property  like  the  present,  to  the  State 
Board  of  Equalization,  and  that  its  action  in  the 
premises  was  intended  to  be  final,  except  where 
fraud  or  corruption  has  intervened,  is  evidenced  by 
the  fact  that  no  appeal  from  its  determination  is 
provided. ' ' 

It  is  to  be  remarked  of  these  New  Jersey  and 
Illinois  cases,  that  the  Courts  refused  relief  against 
confessedly  gross  disproportionate  assessments,  which, 
so  far  as  can  be  seen  from  the  opinions,  were  made 
under  a  system  infinitely  more  objectionable  than  the 
Tennessee  system,  as  in  those  States,  it  does  not 
appear  that  taxpayers  had,  as  in  this  State,  the 
benefit   of   appellate   or   revising   boards,   or  even  local 
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boards  of  equalization,  much  less  the  effectual  remedy 
of   back   assessment   for   three   years. 

Under  the  constitutional  and  statutory  system  of  tax- 
ation in  force  in  this  State,  Courts  will  not  grant  relief 
to  a  taxpayer  whose  property,  and  all  of  its  class, 
has  been  assessed  at  the  constitutional  and  statutory 
standard  of  fair  cash  value,  and  no  more,  by  abating 
his  assessment  to  the  level  of  other  assessments,  ille- 
gally and  designedly  made  by  the  same  Assessors 
below   the   value   of   the   property. 

The  distinct  ground  upon  which  the  jurisdiction 
in  this  class  of  cases  rests,  and  the  only  ground 
available  for  assault  upon  the  action  of  Assessors,  is 
fraud.  The  complainants  admit  there  was  no  actual 
fraud   on   the   part   of   the   Assessors. 

In  reviewing  the  cases  under  this  head,  it  must 
be  borne  in  mind  (1)  that  the  Constitution  of  Ten- 
nessee, unlike  that  in  some  of  the  States  whose  de- 
cisions are  to  be  reviewed,  contains  the  double  re- 
quirement of  assessment  at  full  value  and  also  with 
equality  and  uniformity,  and  that,  therefore,  equality 
is  to  be  attained  and  both  constitutional  provisions 
observed,    by  assessing  on   the   plane   of  full   value. 

**The  equality  required  by  the  Constitution  has 
no   other   test."     (Ohio.) 

(2)  That  Tennessee,  unlike  some  of  the  States 
whose  decisions  are  to  be  reviewed,  has  provided 
special  remedies,  as  part  of  the  system  of  taxation 
itself,  for  obviating  and  remedying  the  evils  and  in- 
justice   of     unequal    assessments,    such    as    boards    of 
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eqaalization,  back  assessmeots,  etc.  The  importance 
of  those  considerations  will  become  apparent  in  the 
course   of   the   further   discussion. 

The  Supreme  Court  of  Ohio,  in  its  earliest  de- 
cision on  this  subject  (Bank  v.  ffines,  3  Ohio  St., 
16),  went  to  the  fullest  extent  in  granting  relief  to 
a  taxpayer  complaining  of  unequal  or  disproportion- 
ate assessment.  Cummlngs  v.  Bank^  101  U.  S., 
133. 

But,  like  the  Supreme  Court  of  Illinois,  and  all 
other  Courts  that  have  been  tempted  by  hard  cases 
to  unwisely  undertake  the  impossible  task  of  correct- 
ing all  inequalities  in  taxation,  that  Court  repented 
at  leisure,  and  subsequently  announced  a  sounder  and 
more   practical    view. 

The  case  of  Cumviin^s  v.  Banky  101  U.  S.,  163, 
was  decided  upon  authority  of  the  Hines  case.  Al- 
though the  Cummings  case  involved  a  national  bank 
tax,  it  was  decided,  upon  consideration  of  the  Consti- 
tution  of   Ohio,    as   construed   in   the  Hines   case.. 

After  the  decision  in  the  Hines  and  Cummings 
cases,  the  latter  in  1879,  the  Legislature  enacted 
statutes  authorizing  back  assessments  of  taxes.  R. 
S.,    Ohio   (1880),    Sec.    2781. 

Subsequently  (1882)  the  case  of  Wagoner  v.  Loomisy 
37  Ohio  St.,  671,  was  decided,  in  which  the  Court, 
without  expressly  overruling  former  eases,  announces, 
in  vigorous  language,  the  correct  doctrine.  The 
Court   held: 

**That    the    statutes    require    all    property    to    be 
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taxed  at  its  true  value  in  money,  and  the  equality 
required   by   the   Constitution   has   no   other   test. 

<<The  complaint,  in  substance,  is,  that  they  (the 
officers)  acted  unlawfully  and  unjustly  towards  the 
plaintiffs  in  valuing  their  property  for  taxation  at 
more  than  eighty  per  cent,  of  its  true  value 
in  money.  This  great  wrong  the  plaintiffs  below 
would  justify,  on  the  ground  that  other  property  in 
the  countv  was  not  returned  for  taxation  at  more 
than   forty   per   cent,    of    its  true   value   in   money. 

**If,  upon  this  ground  alone,  a  Court  of  Equity 
can  say  that  the  valuation  of  the  plaintiff's  property 
must  be  reduced  from  eighty  to  forty  per  cent,  of 
its  true  value  in  money,  because  other  property  in 
Seneca  County  has  been  taxed  upon  only  forty  per 
cent,  of  its  value,  by  what  name  shall  we  call  the 
wrong  that  will  be  perpetrated  upon  the  other  eighty- 
seven  counties  of  the  State,  where  all  property, 
including  bank  stock,  has  been  assessed  according  to 
its  true  value  in  money,  and  upon  which  the  rate 
required   for   State   purposes   has    been  paid? 

"It  must  be  remarked  that  in  the  petition  of 
plaintiffs  below,  no  fraud  or  conspiracy,  or  other 
unfaithfulness,  has  been  charged  against  the  officers 
and  agents  of  the  law,  who  placed  the  taxable  prop- 
erty of  Seneca  County,  other  than  bank  stocks,  upon 
the  duplicate  at  a  valuation  of  only  forty  per  cent, 
of  its  true  value.  If  it  be  possible  that  such  a  thing 
could    have    occurred    through    mistake,    or    error    of 
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judgment,  we  are  bound  to  say  that  such  was  the 
case,    and   such   a   thing   is   possible. 

''Where,  then,  lies  the  equity  of  this  case? 
While  it  cannot  be  said  that  the  plaintiffs  below 
should  be  compelled  to  pay  more  taxes,  in  propor- 
tion to  the  value  of  their  property,  than  is  required 
of  other  taxpayers  of  the  county,  it  must  be  affirmed 
that  other  taxpayers  should  pay  as  much  as  is  re- 
quired of  the  plaintiff,  in  proportion  to  the  value  of 
their  respective  properties,  and  that  is  to  say,  until 
all  have  paid  the  required  rate  upon  the  full  and  true 
value   of   their   respective  properties. 

''And,  if  for  such  reasons  relief  can  be  given  to 
plaintiff,  we  see  no  reason  why  the  like  relief  shall 
not  be  given  to  every  taxpayer  of  the  State  whose 
property  has  been  assessed  on  more  than  forty  per 
cent,  of  its  true  value,  even  to  the  destruction  of  the 
revenues   of   the   State. 

"What  relief  a  Court  of  Equity  would  give  in 
a  case  of  fraudulent  conspiracy  or  combination,  or 
rule  adopteS  by  those  whose  duty  it  is  to  fix  the 
taxable  values  of  property,  for  the  purpose  of  im- 
posing upon  some  property,  or  class  of  property, 
more  than  its  just  share  of  the  public  burdens,  we 
need  not  inquire.  No  such  combination  or  rule  of 
action  is  shown  in  the  case  before  us,  hence,  the 
doctrine  announced  by  the  Supreme  Court  of  the 
United  States  in  Pelton  v.  Bank,  101  U.  S.,  143, 
and  Cummings  v.  Bank,  103  U.  S.,  153,  does 
not    apply    in    this    case.      But    even    in    such    cases 
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equity  will  not  aflford  relief  to  a  complainant  who 
cannot  show  that  the  burden  imposed  upon  him  is 
greater  than  it  would  have  been  if  the  laws  had 
been  faithfully  executed  by  taxing  all  property  by 
a  uniform  rule,  and  according  to  its  true  value  in 
money;  and,  also,  that  the  tribunals  provided  in  the 
system  of  taxation,  for  redress  against  inequalities, 
had   been   appealed    to   in   vain." 

The  Constitution  of  Ohio  is  somewhat  peculiar  in 
its  provisions,  but  requires  both  assessment  at  value 
and   equality,    as    does   the   Constitution   of    Tennessee. 

After  the  Ohio  system  had,  by  enactment  of  a 
back  tax  system,  been  assimilated  to  the  Tennessee 
system,  the  Court  of  that  State,  notwithstanding  its 
former  opinion  seemingly  to  the  contrary,  decided 
that  a  taxpayer  could  not  have  relief  unless  he 
shows  (1)  that  he  is  assessed  not  only  dispropor- 
tionately, but  above  what  he  should  have  paid  if 
the  laws  had  been  faithfully  executed,  and  (2),  <<also, 
that  the  tribunals  provided  in  the  system  of  taxa- 
tion, for  redress  against  inequalities,  had  been  ap- 
pealed to  in  vain."  This  last  clause  refers  mani- 
festly to  the  then  recent  back  assessment  statute. 
The   case   is   one   strongly   in   point   for   appellees. 

In  Bank  v.  Lucas  County,  26  Fed.  Rep.,  760,  this 
Wagoner  case  is  commented  upon  in  this  language: 
''1  understand  that  the  Supreme  Court  of  Ohio  de- 
cided that,  inasmuch  as  the  Constitution  and  laws  of 
the  State  provide  for  equality  of  taxation,  by  re- 
quiring   all    property    whatever    to     be    assessed    for 
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taxation  at  its  ^  true  value  in  money, '  any  citizen 
whose  property  is  assessed  below  that  value  has  no 
just  cause  of  complaint  because  the  property  of  other 
citizens  is  assessed  at  less  than  his  own,  and  his 
only  remedy  is  to  apply  to  the  assessing  officers  to 
increase  all  assessments  to  their  <true  value  in  money.' 
This  is  the  constitutional  test  of  equality,  and,  even 
where  there  is  a  fraudulent  conspiracy  to  discrimi- 
nate against  a  '  citizen,  or  a  class  of  citizens,  there 
is  no  relief,  unless  it  can  be  shown  that  the  burden 
imposed  is  greater  than  it  would  have  been  if  all 
assessments  had  been  made  at  their  <  true  value  in 
money. ' ' ' 

The  later  oases  in  Ohio  seem  to  have  <2;one  back 
to  the  rule  stated  by  Chief  Justice  Waite,  in  his 
dissenting  opinion  in  the  jCummings  case,  in  these 
words:  *' There  can  be  no  doubt  that  the  shares  of 
this  bank,  were  overvalued,  as  compared  wMth  other 
property  in  the  city,  but  if  a  State  provides,  by  a 
valid  law,  for  the  valuation  of  property  for  taxa- 
tion, and  furnishes  appropriate  tribunals  for  the  cor- 
rection of  errors  before  a  tax  is  assessed,  if  com- 
plaint is  made,  I  think  it  is  not  within  the  power 
of  a  Court  of  Equity  to  enjoin  the  collection  of  the 
tax  simply  because  of  an  inequality  in  valuation,  and 
this  as  well  when  the  error  arises  from  the  adop- 
tion by  the  valuing  officers  of  a  wrong  rule  appli- 
cable to  many  cases,  as  from  a  mistake  in  judgment 
as  to  a  single  case.  '  The  valuation,  as  finally  fixed 
by   the   proper   officer    or   equalizing   board,    under  the 
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law,    is,    in    my    opinion,    conclusive    when    there    has 
been   no   fraud." 

In  neither  the  Hines  nor  Cummings  cases  does 
the  fact,  which  is  controlling  in  the  later  case,  that 
the  Constitution  fixes  value  as  the  test  of  equality, 
seem   to   have   received   attention. 

The  system  of  taxation  in  South  Carolina  is  sub- 
stantially  the   same   as   that   in   Tennessee. 

In  White?'  V.  C/iambej'lain^  60  Fed.  Rep.,  788,  the 
rights  of  a  taxpayer  in  that  State,  claiming  to  have 
been  disproportionately  assessed,  came  before  Judge 
Simonton   for   adjudication. 

The  case  was  this:  A  receiver  of  a  railroad  in- 
stituted the  suit  to  enjoin  the  collection  of  a  part  of 
a  tax  assessed  by  a  State  Board.  The  pleadings  are 
thus  stated  in  the  opinion: 

''After  setting  out  the  sections  of  the  general 
statutes  of  South  Carolina  prescribing  the.  mode  of 
making  returns  of  railroad  property  for  taxation, 
and  then  averring  that  he  had  made  his  return  for 
the  tax  of  1891,  fully  conforming  in  all  respects 
with  the  requirements  of  the  law,  the  bill  goes  on 
to  say  that  all  real  property  in  South  Carolina  as- 
sessed for  taxation  has  been  heretofore,  and  is  now, 
openly  and  notoriously  assessed  for  taxation  at  'a  uni- 
form rate  of  fifty  or  sixty  per  cent,  of  its  actual 
face  value,  and  that  personal  property  is  assessed 
at  the  same  rate,  or  less;  that  he  made  the  return 
of  the  property  under  his  charge  at  the  accustomed 
valuation    theretofore    placed    upon   it,    at    from   sixty 
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to  sixty-five  per  cent,  of  the  same,  which  was 
fully  equal  to,  and  In  reality  higher  than,  the 
relative  value  of  the  property  in  the  State;  that 
this  return  having  been  filed  with  the  Comptroller 
General,  and  having  been  submitted  by  that  oflScer  to 
the  State  Board  of  Equalization  for  railroads,  that 
board  considered  the  same,  and  raised  the  assessment 
from  1813,000  per  mile,  as  made  by  complainant,  to 
$16,000,  and  in  the  case  of  the  Carolina,  Cumber- 
land Gap  &  Chicago  Railway  property,  leased  by 
and  so  returned  by  complainant,  raised  it  from 
$5,000  to  $10,000  per  mile.  At  the  same  time 
the  same  board  raised  the  assessment  of  all  the 
other  railroad  property  in  this  State  generally  above 
the  return  made  by  them  respectively.  The  bill 
then  charges  that  this  Board  of  Equalization  for 
railroads  made  this  increase  in  the  assessment  of 
railroad  property,  well  knowing  that  the  valuation 
fixed  in  their  returns  was  fully  equal  to,  and  the 
same  as,  the  average  and  uniform  valuation  of 
similar  real  and  personal  property  in  this  State  by 
other  boards;  that,  in  making  their  valuation. 
County  Auditors  and  County  Boards  of  Assessment 
throughout  the  State  had  concurred  in  establishing 
a  rate  of  valuation  about  50  or  60  per  cent,  of 
the  actual  value,  and  that  this  Board  of  Equaliza- 
tion for  railroads  assessed  the  property  at  a  value 
fully  equal  to,  or  greater  than,  its  actual  value, 
with  the  intent  thereby  to  cast  a  great  proportion 
of   the    burden   of   taxation    on    the   railroads,    and   to 
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shield  and  protect  from  their  just  share  of  taxation 
other  classes  of  property  holders;  that  the  Con- 
stitution of  South  Carolina  provides  that  all  prop- 
erty subject  to  taxation  shall  be  taxed  in  propor- 
tion to  its  value,  and  directs  the  General  Assemblv 
to  provide  by  law  for  a  uniform  and  equal  rate 
of  assessment  and  taxation,  and  to  prescribe  such 
regulations  as  shall  secure  a  just  valuation  for 
taxation  of  all  property,  real,  personal  and  pos- 
sessory. 

'*The  bill  charges  that  this  Board  of  Equalization 
for  Railroads  has  violated  this  part  of  the  Constitu- 
tion; that  by  its  action  the  property  of  all  railroads 
in  the  State  has  been  denied  by  the  State  the  equal 
protection  of  its  laws;  and  that  this  railroad  prop- 
erty has  been  assessed  and  taxed  unequally  and  urf- 
justly,  in  violation  of  the  fourteenth  amendment  to 
the  Constitution  of  the  United  States.  .  .  .  The 
answer  denies  that  the  return  made  by  complainant 
is  true  and  correct  in  valuation  of  the  property 
thereon.  It  denies  that  the  sum  paid  is  the  amount 
of   taxes   really   and   justly    due.'' 

The  Court  then  says  "it  cannot  review  the  as- 
sessment made  by  the  State  officials  simply  upon  the 
ground  that  it  is  excessive."  And  then  adds:  "But 
when  the  overvaluation  of  property  assessed  for  tax- 
ation has  arisen  from  the  adoption  of  a  rule  of  ap- 
praisement   which    conflicts    with    a    constitutional    or 

m 

statutory  direction,  and  operates  unequally,  not  merely 
on   a   single   individual,   but   on   a   large   class  of   indi- 
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viduals   or   corporations,    the   Courts    can   give   redress 
to   the   party   aggrieved   thereby." 

After  quoting  from  the  case  of  Cummings  v.  Banky 
as  to  the  design  of  ofBcers  making  an  unequal  as- 
sessment, the  Court  says  that  before  relief  can  be 
granted,  it  must  appear  that  ''those  whose  duty  it 
is  to  make  the  assessment  must  adopt  a  rule  or 
system  of  valuation  with  the  design  that  it  shall  op- 
erate unequally,  and  violate  some  fundamental  princi- 
ple of  the  Constitution."  And  the  Court  says  that 
this   design   is   an    ** essential   ingredient." 

After  quoting  the  language  of  the  Act  under 
which   the   atisessment   was   made,    the   Court  says: 

'* Apart  from  the  consideration  that  even  if  the 
assessment  fixed  by  the  board  on  the  property  of 
complainant  is  excessive,  this  Court  cannot  interfere 
{^Stanley  v.  SupervisorSj  mipra)y  there  is  no  reason 
to  think  that  the  board  do  not,  in  the  language  of 
the  Act,  '  honestly  believe  that  the  value  fixed  by 
them  on  this  property  is  its  selling  price  at  a  fair 
sale.'" 

The  evidence  taken  shows  that  property,  real  and 
personal,  generally  was  assessed  below  its  real  value 
by   the   County   Assessors,   but   the   Court   said: 

''But  nowhere  does  it  appear  in  the  testimony 
that  this  is  the  result  of  preconcert,  connivance,  or 
conspiracy  between  and  among  the  boards,  such  as  ap- 
pears in  Cummings  v.  Barik^  supra.  There  is  evi- 
dence of  coincidence  in  opinion  and  action,  of  con- 
currence in   methods  and   in  general   result,   but   none 
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whatever — that  is,  of  direct  evidence — of  preconcert 
in  action.  Such  concert  of  action  may  possibly  be 
inferred  from  similarity  in  the  result,  but  the  evi- 
dence shows  that,  although  the  boards  all  assessed 
real  and  personal  property  below  its  real  value  in 
money,  the  course  of  the  several  boards  was  capricious, 
without  fixed  method  or  percentage."  j 

The  Court  comments  upon  the  **  independent  action 
of  this  board  under  a  statute  imperatively  requiring 
them,  in  making  assessments,  to  take  as  a  standard  the 

true  value  of  the  property  in   money,"    and   while  the 

i 

smaller  increase  of  fifteen  per  cent,  above  the  return 
of  the  plaintiflF  is  specially  mentioned  in  this  connec- 
tion, yet  there  was  another  piece  of  property  re- 
turned at  $5,000,  and  it  was  increased  to  $10,000.  | 

Upon  the  whole  case,  the  Court,  after  holding  that 
there  was  no  design  upon  the  part  of  the  local 
Assessors  to  cast  the  burden  of  taxation  upon  rail- 
roads, and  no  design  upon  the  part  of  the  State 
Board  to  do  the  same  thing,  said,  '* After  careful 
consideration,  there  appears  no  evidence  of  such  a 
design   as    will   alone   give   this   Court   jurisdiction." 

In  the  New  Jersey,  Illinois,  and  South  Carolina 
cases  there  was  a  design  to  assess  below  value,  upon 
the  part  of  the  local  Assessors,  but  the  State  Boards 
followed  the  law,  and,  of  course,  no  improper  de- 
sign could  be  imputed  to  them,  and  the  Courts  so 
decided. 

There  is  not,  and  cannot  be,  any  improper  design 
imputed    to   the   Assessors   of    complainants'    property. 
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It  was  the  duty  of  Assessors  to  assess  at  value, 
and   they   did   so. 

In  Lfnoell  v.  Commissioners^  162  Mass.,  372,  relief 
%was  denied  to  a  taxpayer  complaining  of  dispropor- 
tionate  assessment,  and   the   Court   said: 

<<It  is  a  violation  of  the  statutes  knowingly  to 
make  a  valuation  of  property,  for  the  purpose  of 
taxation,  at  less  or  more  than  its  full  and  fair  cash 
value.  The  just  proportion  intended  by  the  existing 
statutes  is  attained  by  assessing  the  property  of  dif- 
ferent persons  at  a  uniform  rate,  and  upon  its  fair 
cash  valuation.  Whatever  may  be  the  remedy,  if 
there  be  any,  when  it  is  shown  that  the  Assessors 
have  intentionally  assessed  the  property  of  a  part, 
or  all  of  the  inhabitants,  at  less  than  its  fair  cash 
value,  we  are  of  opinion  that  in  a  petition  for  the 
abatement  of  taxes  on  the  ground  of  the  overvalua- 
tion of  the  property,  and  of  disproportionate  taxa- 
tion arising  from  such  overvaluation,  the  question  is 
whether  the  property  has  been  valued  at  more  than 
its  fair  cash  value,  and  not  whether  it  has  been 
valued  relatively  more  or  less  than  similar  property 
of   other   persons." 

In  Oregon  the  Constitution  requires  equality,  but 
does  not  require  assessment  at  value.  Hence,  in 
that  Stale  taxfmyers  have  been  accorded  relief  against 
the  excess  over  an  equal  and  uniform  assessment. 
24  Fed.  Rep.,  197^  28  Fed.  Rep.,  738;  48  Fed. 
Rep.,   777, 

In    Andrews    v.    King,    1     Wash.,   136,    the    Court, 
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ia  effect,  holds  that  the  dominant  mandate  of  the 
statute  under  which  the  assessment  was  made,  was 
equality,  and  that  this  had  been  purposely  and  fraud- 
ulently violated  by  the  Assessor,  and  relief  was 
granted. 

The  ELansas  Constitution  contains  the  equality  clause, 
but   no   requirement   to   tax   at   value. 

In  Railroad  v.  Atchison  Coiinty^  54  Kansas,  781, 
a  railroad  assessed  at  full  value  was  granted  relief 
because  other  property  was  assessed  at  twenty- five 
per  cent,  of  its  value.  The  Court  manifested  much 
irritation.  The  facts  showed  fraud  on  the  part  of 
Assessors.  Injunction  was  authorized  by  statute  as 
remedy  in  such  cases.  This  case  defines  <* basis," 
as  used  in  assessment  Acts.  The  67  Fed.  Kep.  case 
simply   follows   this   decision   of    the   State   Court. 

In  Bridge  Co.^  ex  parte^  62  Ark.,  461,  the  com- 
pany's property  was  assessed  at  full  value,  while 
other  property  was  assessed  at  fifty  per  cent,  of  its 
value  by  same  Assessors.  The  appeal  was  direct 
from  the  action  of  the  Assessors,  under  a  statute 
authorizing  the  Courts  to  hear  such  cases,  and  raise 
or  lower  the  assessments  as  justice  might  demand. 
The  Court  granted  the  relief,  but  refused  to  pass 
upon  the  constitutionality  of  the  statute,  which,  if 
it  intended  more  than  that  excessive  assessments 
could  be  lowered  on  this  direct  appeal,  was  unques- 
tionably in  conflict  with  the  Constitution,  which  re- 
quired  assessments   to    be   made   at   value. 

In    Board  v.    Railroad^    59     Ala.,    551,    the   Court 
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deolared  a  statute  void  and  an  assessment  under  it 
invalid  because  both  were  in  violation  of  the  con- 
stitutional  rule   requiring   assessment  at   value. 

The  national  bank  cases  are  easily  distinguishable 
from  cases  arising  under  Constitutions  like  those  of 
Tennessee,  New  Jersey,  Ohio,  and  some  other  States. 
National  banks  are  not  taxable  by  the  States  with- 
out express  permission  of  the  Federal  Government, 
and  only  to  the  extent  of  the  permission  granted. 
Congress  has  granted  this  permission  to  a  limited 
extent  only.  They  are  taxable  on  their  shares  of 
stock  at  the  situs  of  the  bank,  but  not  higher  than 
''other  moneyed  capital."  This  statute  is  like  the 
Constitution  of  States  that  have  only  the  equality 
clause,  but  no  requirement  to  tax  at  value.  Hence 
the  standard  for  taxation  of  these  banks  is  not  an 
absolute  one  at  value,  but  a  comparative  one  to  be 
determined  by  the  manner  of  taxing  other  moneyed 
capital,  and  assessment  of  bank  shares  will  be  en- 
tirely legal  at  full  value  if  other  moneyed  capital  is 
assessed  at  full  value,  but  illegal  as  to  the  excess, 
if  taxed  at  ten  per  cent,  of  its  value,  if  other 
money   capital   is   assessed   at   only   five   per   cent. 

Assessments  under  our  Constitution,  to  be  legal, 
must  have  two  requisites.  They  must  be  (1)  at  full 
value;    (2)   equal   and   uniform   at  full  value. 

Assessments  of  bank  shares  must  be  equal  and 
uniform  with  assessments  of  other  moneyed  capital, 
but  need  not  be  at  full  value.  To  grant  such 
banks   relief   for   disproportionate   assessment,    enforces 


728  JACKSON : 


Ward  V,  Alsup. 


the  statute  in  its  entirety;  to  grant  like  relief  to 
complainants,  who  are  assessed  at  value,  breaches  one 
mandate  of  the  Constitution  and  violates  its  entire 
spirit.  Hence,  these  cases  cut  small  figure  in  the 
settlement  of  this  question.  See  Bank  v.  PereQj  147 
U.    S.,    87. 

Looking  to  the  example  of  Ohio  and  Illinois 
Courts  that  have  been  compelled  to  retract  or  mod- 
ify their  earlier  and  more  extreme  decisions,  it  is 
well  to  receive,  with  some  caution,  the  untried  de- 
cisions  of   the   younger   States. 

V.        PREVENTION    AND    REMEDIES    FOR    DISPROPORTIONATE 

AND    UNEQUAL   TAXATION. 

The  taxing  system  of  this  State  contains,  within 
itself,  the  means  for  prevention  and  remedy,  so  far 
as  practicable,  of  unequal  and  disproportionate  assess- 
ments, that  are  more  practical  and  effective  than 
any   that  can   be   applied    by   the   Courts. 

It  must  not  be  supposed  that  inequalities  can  be 
entirely  abolished  by  any  vigilance  or  wisdom  of  the 
State.  That  is  impossible.  The  State  must  not  be 
held  blamable  for  the  failure  in  the  execution  of  its 
revenue  laws  any  more  than  for  failure  in  the  exe- 
cution of  its  criminal  laws,  where  that  failure  re- 
sults   from   the   apathy   of   the   citizen. 

The  State  provides  laws  to  punish  crimes.  For 
want  of  prosecutors  or  honest  Courts  and  juries, 
crime  may  nevertheless  go  unpunished.  The  State 
affords  a  revenue  system.     It  may  be,  that  from  want 
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of  public  spirit  in  the  citizens  and  honesty  in  the 
officials  of  their  selection,  these  laws  will  fall  far 
short  of  efficient  execution.  The  State  that  protects 
all  must  live,  even  if  private  inconvenience  or  injus- 
tice to  individuals  do  occur.  A  policy  must  not  be 
adopted  to  protect  individuals  that  will  destroy  the 
State. 

A  specious  argument  has  been  suggested,  that,  as 
the  State  acts  through  all  its  Assessors,  that  it  must 
be  responsible  if  the  aggregate  result  of  the  action 
of  all  is  injury  to  the  individual  citizen.  Conceding 
this,  must  not  the  citizen  perform  his  part  also? 
And  in  the  application  of  this  rule,  the  action  of 
the  State  does  not  become  complete  and  final  until 
all  the  agencies  appointed  .  to  effect  a  certain  end 
have  spent  their  force.  The  citizen  cannot,  as  soon 
as  the  original  assessor  has  acted,  assume  that  his 
assessment  is  illegal,  and  resort  to  the  Courts.  The 
State's  action  is  still  in  fieri.  He  must  go  to  the 
£k]ualization  Board  provided  to  remedy  his  grievance. 
Though  he  fail  there,  still  he  may  not  resort  to  the 
Courts.  The  State  has  provided  still  other  remedies 
for  unequal  assessments.  If  his  neighbors  are  not 
adequately  assessed,  the  law  provides  for  their  back 
assessment,  and  commissions  each  of  its  citizens  to 
bring'  the  delinquent  before  the  proper  officer  for 
assessment  or  back  assessment.  The  citizen  ought  to 
take  a  patriotic  interest  in  public  affairs.  He  ought 
not  to  look  upon  the  Stite  with  as  much  indifference 
as    if    it    were    a    corporation    in    which    he    merely 
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holds  shares  of  stock  and  draws  dividends.  The  cit- 
izen who  refuses  to  prosecute  delinquent  taxpayers 
has  no  more  right  to  complain  of  unequal  taxation 
than  the  citizen  who  refuses  to  prosecute  crime,  or 
testify  or  sit  on  juries,  has  to  complain  of  the  bad 
administration  of  the  criminal  laws.  The  citizen  who 
has  eyes  and  sees  not,  and  ears  and  hears  not, 
should  not  be  permitted  to  place  the  consequences  of 
his  own  indifference  to  his  own  and  the  public  in- 
terests  upon   the   whole    body   of    the   people. 

To  give  him  relief  by  reducing  his  burdens  in- 
creases his  indifference.  To  refuse  him  relief  inter- 
ests him  in  the  execution  of  the  laws.  Perhaps  not 
another  State  in  the  Union  has,  in  its  taxing  sys- 
tem, so  many  devices  to  prevent  inequality  as  has 
Tennessee. 

The  main  features  of  the  system  that  tend  to 
produce  equality  begin  with  the  Constitution  itself, 
and   are   these: 

(1)  The  Constitution  requires  all  property  to  be 
taxed  at  a  uniform  rate,  and  upon  a  uniform  plane 
of   actual   value. 

No  State  Constitution  requires  more,  and  few  re- 
quire  as    much. 

It  is  proper  to  state,  in  this  connection,  that  the 
Legislature,  in  its  efforts  at  equalization,  must  con- 
form to  the  requirement  as  to  actual  value,  and  may 
not  provide  for  equalization  by  reducing  assessments 
to   any   lower   plane   than   actual    value. 

(2)  The   statutes   enact   the    constitutional   mandates 
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into    law    and    provide    the    methods    to    carry    them 
out. 

(3)  Every  Assessor  of  taxes  is  sworn  to  obey  the 
Constitution  and  faithfully  execute  the  laws  relating 
to  the  assessment  of  property,  and  to  value  it  as 
therein  directed.  Each  Assessor  gives  bond  for  faith- 
ful discharge  of  his  duties,  and  is  liable  to  indict- 
ment for  willful  misconduct,  whereby  any  property 
<^  shall  not  be  assessed,  or  shall  not  be  assessed  at 
its   true   value."       Acts    1897,    Ch.    1,    Sec.    40. 

Similar   provisions   are   made   as   to   railroads. 

(4)  Taxpayers  are  required  to  give  in  descriptive 
schedules  of  their  property,  and,  for  failure,  are 
liable   to   thirty   days'    imprisonment. 

The  Board  of  Equalization  is  required  to  report 
delinquents  to  Attorney-general,  who  is  required  to 
prosecute  them,  and  the  grand  jury  is  given  in- 
quisitorial power  over  this  offense.  Acts  1897,  Ch.  1, 
Sec.    33. 

Similar  provisions  are  made  as  to  railroads.  Acts 
1897,    Ch.    — . 

(5)  A  Board  of  Equalization  is  provided  for  each 
county,  to  be  appointed  by  the  local  authorities, 
with  power  to  reduce  *' excessive"  assessments,  to 
correct  errors,  and  to  raise  assessments  that  are  too 
low.  The  action  of  this  board  is  made  ''final"  as 
to  taxpayers,  but,  by  express  reservation,  the  matter 
is  left  open  for  back  assessments  for  inadequate  val- 
uations. Acts  1897,  Ch.  1,  Sec.  42.  For  failure  of 
a   taxpayer  to  complain   to   a   board   of   this   character 
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of  the  undervaluation  of  other  properties  than  his 
own,  he  was  repelled  by  a  Court  of  Equity,  though 
showing  a  clear  case  of  disproportionate  assessment. 
Mortgage  Co.  v.  Charleston,  32  Fed.  Rep.  (Ore.),  192. 
There  is  a  corresponding  scheme  for  equalization  of 
railroads,    etc.      Acts    1897,    Ch.    — . 

(6)  And,  after  all  these  precautions  have  been 
taken,  lest  omissions  or  inequalities  may  have  oc- 
curred, a  most  elaborate  system,  or  rather  systems, 
of  back  assessments  is  provided.  As  to  common 
taxpayers,    this   is   the  provision: 

'*Sec.  26.  Be  it  furt/ier  enacted,  That  should 
it,  at  any  time  after  the  assessments  have  been 
made,  come  to  the  knowledge  of  the  Chairman  or 
Judge  of  the  County  Court,  the  Clerk  of  said  Court, 
County  Trustee,  Sheriflf,  or  any  other  officer  or  per- 
son of  any  county  in  this  State,  that  any  person, 
company,  firm,  or  corporation  in  said  county  has  not 
been  assessed  as  contemplated  by  the  provisions  of 
this  Act,  or  has  been  assessed  or  has  paid  taxes  of 
an  inadequate  amount,  it  shall  be  the  duty  of  said 
Chairman  or  Judge,  Clerk,  Trustee,  Sheriff,  or  other 
officer  or  person,  on  motion  of  the  District  Attor- 
ney, or  Clerk,  or  Revenue  Agent  for  the  State,  to 
cite  said  person,  company,  firm,  or  corporation,  their 
agent,  representative,  or  atterney,  to  appear  before 
the  Trustee,  or  County  Court  Clerk  in  case  of  mer- 
chant's taxes,  for  the  purpose  of  being  assessed  ac- 
cording to  law,  and  said  Trustee,  or  County  Court 
Clerk    in   case   of   merchant's  taxes,  is   hereby  author- 
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ized  and  empowered  to  make  proper  assessment  against 
such  person,  firm,  company,  or  corporation;  and  should 
it  appear  that  said  person,  firm,  company,  or  corpo- 
ration did  in  any  manner  connive  at  or  purposely 
evade  said  assessment,  or  did  knowingly  permit  an 
inadequate  assessment  to  be  made,  said  Trustee,  or 
County  Court  Clerk  in  case  of  merchant's  taxes, 
shall  correct  said  assessment,  and,  in  case  of  ad 
valo7*€)ii  taxes,  add  thereto  a  penalty  of  25  per  cent., 
and  cause  the  whole  to  be  entered  upon  the  tax 
books   for   collection."      Acts    1897,   Ch.    1,    Sec.    26. 

In  Marf<h  v.  Arizona^  164  U.  S.,  600,  it  was 
said    of   a   statute    of    this   character: 

**  Evidently  it  jvas  the  intention  of  the  Legislature, 
and  a  just  intention,  that  no  property  shall  escape 
its  proper  share  of  the  burden  of  taxation  by  means 
of  any  defect  in  the  tax  proceedings,  and  that  if 
there  should  happen  to  be  such  defect,  preventing 
for  the  time  being  the  collection  of  the  taxes,  steps 
might  be  taken  in  a  subsequent  year  to  place  them 
again   upon  the  tax   roll  and  collect  them."     (P.  607.) 

In  addition  to  this  drastic  provision,  each  and 
every  collector  of  taxes  is  made  an  assessor  of  omit- 
ted property,  and  he  is  required  **to  immediately 
assess  the  same,  and  proceed  to  collect  the  taxes." 
Code,    §§3814,   3816   (S.). 

And  still  further,  the  county  collectors  are  re- 
quired to  -make  assessments  of  omitted  property,  to 
be  known  as  the  '* picked  up"  list,  and  collect  the 
taxes   thereon.     Acts   1897,  Ch.    1,   Sec.    47. 
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It  i8  difficult  to  see  what  could  be  added  to  these 
provisions  that  would  be  calculated  to  get  more  per- 
fect assessments.  The  collectors,  who  are  constantly 
traversing  the  counties,  and  visit  nearly  every  home 
in  the  State,  are  made  detectives  to  discover  omitted 
property   and   assess   it. 

It  is  made  the  duty  of  certain  officers  by  name, 
and  of  *'any  other  officer  or  person,"  to  bring  de- 
linquents to  the  attention  of  the  public  authorities 
and  have  them  assessed  by  'one  of  the  two  or  three 
officers  found  in  every  county.  The  Attorney -general 
and  Revenue  Agents  are  required  to  assist  in  this 
matter,  and  the  taxpayer  is  mulcted  twenty-five  per 
cent,  if  he  connived  at  his  inadequate  assessment. 
What  further  provision  can  be  suggested?  As  to 
railroads,  etc.,  there  is  ample  provision  for  their  back 
assessment,  which  may  be  done  at  any  time  upon 
call  of  the  Governor,  to  whom  every  citizen  has 
access  and   can   make  complaint.      Acts   1897,  Ch.   — . 

These  back  assessments  may  be  made  at  any  time 
within    three   years. 

Four  Revenue  Agents  are  also  in  the  employ  of 
the  Comptroller's  office  to  look  after  the  prompt 
collection   of   taxes. 

In  the  face  of  a  system  like  this,  the  railroad 
attorneys,  in  their  brief  in  the  L.  &  N.  case  at  Cin- 
cinnati, state  that  the  State  authorities  have  acqui- 
esced  in   the   inadequate   assessment   of   property. 

The  State  has  collected  hundreds  of  thousands  of 
revenue   under   this    back    assessment    system.      There 
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has  been  constant  protest  against  inadequate  assess- 
ments, as  shown  by  the  Comptroller's  reports  and 
by  the  severe  provision  of  the  statutes.  This  pro- 
test    has   not   been   in    vain. 

While,  as  stated  in  said  brief  of  the  railroad 
attorneys  (p.  136),  that  the  real  estate  of  Davidson 
County  was  assessed  in  1871,  at  only  $8,000,000, 
while  the  same  lands  were  valued  on  the  United  States 
Marshal's  books  at  $22,000,000,  it  appears  in  the 
record  in  the  same  case,  from  the  affidavit  of  the 
present  Assessor,  that  lands  in  Davidson  County  are 
at  present  assessed  practically  at  their  full  taxable 
value. 

This  result,  in  the  largest  county  in  the  State, 
shows  very  satisfactory  progress.  Why  should  the 
Courts  interfere  with  the  operation  of  a  system  of 
this  sort?  The  Courts  cannot,  under  the  Constitution 
and  statutes  of  this  State,  any  more  than  the  Assessors 
or  the  Legislature,  put  assessments  down  below  actual 
value.  If  they  could  do  so,  what  standard,  outside 
the  Constitution  or  statutes,  would  they  adopt?  The 
evidence  would  be  exceedingly  conflicting  as  to  the 
customary  rule.  Can  the  Courts  aflford  to  supplant 
the  Constitution  and  statutes  by  a  custom  ?  Will  the 
Courts  tear  that  down  which  has  been  legally  done, 
to  the  level  of  illegal  action,  or  will  they  permit 
the  system  provided  for  the  purpose  to  build  up  the 
illegal  action  to  the  standard  of  the  Constitution  and 
laws?  Will  the  Court  condemn  the  faithful  and  ap-  • 
prove    the    unfaithful    official  ?      Will    the    Courts     by 
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its  example  and  precept,  Bay  to  the  public  officials 
that  they  may — nay,  must — discard  the  Constitution 
and  statutes  and  follow  the  will-o'-the-wisp  of  the 
custom  or  usage  of  those  who  have  habitually  vio- 
lated   both  i 

Will  the  Court  bar  the  path  of  progress  and 
make  good  government  impossible?  For,  if  each  suc- 
ceeding assessment  must  conform  to,  and  can  rise 
no  higher  than,  its  illegal  predecessor,  but  may  law- 
fully fall  lower,  we  may  expect  to  see  the  State 
entirelv  bereft  of  its  revenues.  The  State  can  no 
more,  under  the  rule  suggested,  return  to  proper 
methods  than  a  man  can  lift  himself  over  a  fence 
by  his  boot  straps.  The  Courts  have  no  power  to 
deal  adequately  with  this  matter — not  half  the  power 
that  exists  under  the  system.  If  the  taxpayers 
would  make  the  same  efforts  before  the  taxing  offi- 
cials they  have  made  in  the  Courts,  they  would 
doubtless  secure  better  results.  But  certainly  they 
cannot  couie  into  the  Courts  until  other  means  have 
been  tried  and  failed  them.  Back  and  reassessments 
will  obviate  inequalities,  whether  of  individuals  or  a 
class,  or  whether  the  result  of  fraud  or  other  cause. 
The  remedy  is  to  be  found  in  the  system,  not  in 
the  Courts,  and  by  raising  up  illegal  assessments  to 
actual  value,  not  by  tearing  legal  ones  down.  The 
extreme  reluctance  of  the  Courts  to  interfere  in  these 
matters,  and  the  reasons  for  it,  are  well  expressed 
in  the  words  of  Mr.  Justice  Miller,  in  RaUroad  Tax 
Cases,    92   U.    S.,    576: 
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<'One  of  the  reasons  why  a  Court  should  not  thus 
interfere  as  it  would  in  any  transaction  between  in- 
dividuals, is,  that  it  has  no  power  to  apportion  the 
taxes,  to  make  a  new  assessment,  or  to  direct  an- 
other to  be  made  by  proper  officers  of  the  State. 
These  officers,  and  the  commission  under  which  they 
shall  exercise  their  ^functions,  are  wholly  beyond  the 
power  of  the  Court  when  so  acting.  The  levying 
of  taxes  is  not  a  judicial  function  ;  its  exercise,  by 
the  Constitutions  of  all  the  States  and  by  the  theory 
of  our  English  origin,  is  exclusively  legislative.  A 
Court  of  Equity  is,  therefore,  hampered  in  the  ex- 
ercise of  its  jurisdiction  by  the  necessity  of  enjoin- 
ing the  tax  complained  of,  in  whole  or  in  part, 
without  any  power  to  do  complete  justice,  or  make, 
or  cause  to  be  made,  a  new  assessment  on  any  prin- 
ciple it  may  decide  to  be  the  right  one.  In  this 
manner  it  may,  by  enjoining  the  levy,  enable  the 
complainant  to  escape  wholly  the  taxes  for  the  period 
of  time  complained  of,  though  it  be  obvious  that  he 
ought   to  pay  the   taxes   if  imposed  in  a  proper  man- 


ner." 


These  reasons,  it  will  be  perceived,  have  double  force 
in  a  case  of 'this  character,  where  the  Court  can  re- 
lieve only  a  single  taxpayer  from  the  alleged  inequali- 
ties, leaving  the  many  in  the  same  category  to  suffer 
injustice,  who  have  paid  their  taxes,  or  prefer  to  do 
so  rather  than  stand  a  suit.  As  a  matter  of  fact,  all 
or  nearly  all,  the  taxes  for  1897  have  already  been 
paid. 

16  P— 47 
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OPINION. 

Snodgrass,  Ch.  J.  These  two  causes  involve,  in 
the  main,  the  same  questions,  and,  by  request  of 
counsel,  are  heard  together.  They  are  suits  to  re- 
cover taxes  alleged  to  have  been  paid  under  protest. 
Demurrers  were  filed  in  both  cases  and  sustained  and 
the  suits  dismissed,  and  appeals  prayed   to  this  Court. 

In  this  Court  Messrs.  E.  H.  £2ast,  Dickinson  & 
Waller,  Vertrees  &  Vertrees,  Fentress  &  Cooper,  and 
Adams  &  Trimble,  reputable  attorneys,  have  inter- 
vened as  amici  curicB^  and  by  petition  represent  to 
the  Court  that  the  suits  are  merelj'^  colorable,  and 
brought  not  in  good  faith,  but  to  obtain  the  opinion 
of  this  Court  upon  a  feigned  issue  in  order  to 
affect  and  control  the  determination  of  other  cases 
of  great  importance  pending  in  the  United  States 
Courts,  in  which  thev  and  their  clients  are  in- 
terested,  and  which  involve  large  amounts  and  very 
serious  questions.  This  petition  is  supported  by  affi- 
davit. A  counter  petition,  or  motion,  has  been  filed, 
also  supported  by  affidavits,  in  which  the  good  faith 
of  the  suits  is  insisted  upon  and  the  right  of  the 
petitioners  to  intervene  is  denied.  In  connection  with 
their  petition  and  affidavit,  the  interveilors  present 
the  questions  and  authorities  hereinafter  stated  and 
quoted  to  establish  their  right,  and  to  show  that 
though  some  of  them  are  of  infrequent  consideration 
in  this  Court,  they  are  definitely  settled  here,  as 
elsewhere. 

The   first   question    presented    is  whether    an    attor- 
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ney  who  is  not  employed  in  a  cause  pending .  in  this 
Court  has  the  right  to  appear  in  behalf  of  a  client 
not  a  party  to  the  suit,  or  in  his  own  behalf,  as 
amicus  curiwy  and  to  have  the  Court  pass  upon  the 
bona  fides  of   the   suit. 

Attorneys  are  officers  of  the  Court,  and  it  is  their 
function,  to  see  that  justice  is  administered  according 
to  law.  It  has  been  held  that  it  is  not  only  the 
right  but  the  duty  of  an  attorney,  if  he  knows,  or 
has  reason  to  believe,  that  the  time  of  the  Court  is 
being  taken  up  by  the  trial  of  a  feigned  issue,  to 
inform  the  Judge  thereof,  whether  of  counsel  in  the 
case  or  not.  Haley  v.  Fjureka  Co.  Bank^  12  L.  R. 
A.,  815;  State  v.  Wilson,  2  Lea,  210;  2  Enc.  PL 
&  Prac.,'34:4. 

When  a  suit  is  brought  with  the  view  of  affecting 
the  rights  of  third  parties,  and  it  is  apparent  that 
this  is  the  sole  object,  the  suit  is  not  adversary,  but 
collusive,  and  should  be  -dismissed.  Halsy  v.  Eureka 
Co,  Bank,  12  L.  R.  A.,  816;  Meeker  v.  Straat,  30 
Mo.  App.,  243.  It  has  also  been  held  that  a  suit 
prosecuted  for  the  purpose  of  obtaining  a  judgment 
that  may,  by  way  of  precedent,  affect  the  rights  of 
third  parties,  should  be  dismissed,  and  is  a  contempt 
of  Court.  State  v.  Wilson,  2  Lea,  210;  2  Enc.  Pi. 
&  Prac,  344;  Lord  v.  Veazie,  8  How.  (U.  S.),  255; 
Smith  V.  Junction  R,  R.,  29  Ind.,  546;  Nevada  v. 
McCullough,  20  Nev.,  154;  Breicster  v.  Ketchum^ 
Comb.,  426;  Peoph  v.  Tyler,  30  Cal.,  223;  Fletcher 
V.    Peck,    6  Cranch,    147. 
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It  is  essential  that  the  object  of  every  action  be 
to  settle  a  real  controversy  existing  between  the 
parties.  If  it  appear  that  such  is  not  the  object, 
the  action  will  be  regarded  as  fictitious,  and  will  be 
dismissed  by  the  Court,  and  the  bringing  of  a  fic- 
titious suit  may  be  punished  as  a  contempt  of  Court. 
9   Enc.    PI.    &   Prac,    720,    and   cases   there   cited. 

In  Lord  v.  Veazle^  8  How.,  225,  Taney,  Chief 
Justice,  speaking  for  the  Supreme  Court  of  the 
United  States,  said,  among  other  things:  ''In  order 
that  a  suit  be  horm  fide^  and  not  fictitious, 
there  must  be  an  actual  controversy  and  adverse  in- 
terests.^' In  that  case,  the  Court  held  the  objection 
to  the  action  was  not  that  it  was  amicable,  but 
that  there  was  no  real  conflict  of  interests;  that  the 
plaintiff  and  defendant  had  the  same  interest  adverse 
to,  and  in  conflict  with,  the  interests  of  third  per- 
sons, whose  rights  would  be  seriously  affected  if  the 
question  of  law  was  decided  in  the  manner  that 
both  parties  to  the  suit  desired  it  to  be  decided. 
See,  also,  to  the  same  effect:  hi  re  Elsara^  3  Barn. 
&  Cress.,  597;  Fletcher  v.  Peck,  6  Cranch,  147; 
Cleveland  v.  Clianiberlam^  1  Black,  419;  Smith  v. 
Junction  H.  H,  Cfc.,  29  Ind.,  546;  Berks  Co,  v. 
Jones,  21  Pa.  St.,  416;  I/alei/  v.  Bafik,  12  L.  K. 
A.,  815;  2  Enc.  PI.  &  Prac,  344;  Ilajiket  v.  State, 
61  Ind.,  176.  The  subject  is  reviewed  at  length, 
and  cases  collated  and  commented  on,  in  Haley  v. 
Eureka    County   Bank,    12    L.    R.    A.,    815    et   seq. 

It    is     not    sufficient   that    the   parties    be    real   and 
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not  fictitious,  but  the  controversy  must  be  real  and 
not  pro  Jbrma,  nor  is  it  sufficient  that  the  facts 
exist  as  they  are  set  out  in  the  action;  nor  that 
the  complainant  has  a  cause  of  action,  but  beyond 
these,  the  question  arises,  Is  the  suit  prosecuted  to 
redress  the  grievance  of  the  plaintiff,  or  to  affect 
third  persons,  who  may  be  interested  in  the  same 
question  already  pending  in  another  suit,  and  which 
is  the  primary  and  real  object  of  the  proceeding? 
If  the  latter,  the  suit  should  be  dismissed.  Courts 
cannot  be  used  for  the  purpose  of  deciding  even 
real  questions  in  pro  fornia  suits,  especially  when 
the  object  and  purpose  is  to  affect  important  litiga- 
tion between  other  parties.  If  so,  the  most  com- 
plicated and  difficult  questions  of  law,  and  the  con- 
stitutionality of  statutes  might  be  settled  by  the 
Court  upon  such  pro  forma  proceedings,  .when  no 
re^l  controversy  or  adverse  interests  exist,  and  no 
proper  examination  of  the  important  questions  is 
made   by   counsel   or   the   Court. 

It  has  been  uniformly  held  by  this  Court  that  an 
appeal  from  a  judgment  or  decree  rendered  pro  forma 
in  the  Court  below  will  be  dismissed  by  this  Court, 
and  this  when  the  parties  and  controversy  are  real 
and  the  pro  forma  decree  is  entered  in  order  to  have 
this  Court  pass  upon  the  question  of  law  involved. 
Reed  v.  Rohh^  4  Yer.,  66  ;  State  v.  WUsorij  2  Lea, 
210;  Mayo  v.  Dickens^  6  Yer.,  490;  Mem.  Frt.  Co. 
v.   Mayor y  3    Cold.,    249. 

The   principles   here   laid  down  are  universally  rec- 
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ognized  and  enforced  in  all  Courts  and  jurisdictions, 
and  the  proper  practice  and  duty  of  the  appellate 
Court  is  plainly  pointed  out  in  a  number  of  cases. 
See  the  entire  subject  treated  and  cases  collated  in 
2   End.   PL  and  Pr.,  pp.   342,   343,  344. 

There  is  nothing  in  this  rule  which  prevents  the 
bringing  and  trial  of  agreed  cases  under  the  provis- 
ions of  the  statute.  Shannon,  §§5206-5210,  and  6330. 
Indeed,  that  practice,  within  proper  limits,  is  to  be 
commended  and  encouraged.  But  it  has  been  held 
that  an  agreed  case,  prepared  without  real  litigation, 
is  a  fraud  upon  the  Court,  and  a  contempt  on  the 
part  of  those  implicated.     State  v.   Wilson^  2  Lea,  210. 

When  a  decree  was  entered  pro  fbrma  in  the 
Court  below,  by  agreement,  from  which  an  appeal 
was  taken,  it  was  held  to  be  not  an  agreed  case, 
and  the  .Supreme  Court  had  no  jurisdiction  of  the 
appeal.     Heed  v.   Hobb,  4    Yer.,   67. 

There  is  a  vast  difference  between  an  agreed  case 
to  settle  a  matter  of  real  controversy  between  the 
parties,  and  a  simulated  suit  between  parties  •  having 
no  adverse  interests,  and  only  interested  in  having  a 
judicial  holding,  in  order  that  it  may  be  controlling 
in  another  suit  already  commenced,  where  there  is 
real    litigation. 

Concedinnr  these  to  be  the  rules  when  proper  cases 
are  presented,  the  question  recurs,  How  are  we  to 
determine  whether  these  suits  are  in  good  faith  or 
merely  j)ro  fonna^  and  intended  for  some  other  pur- 
pose?    We  have  a  petition  supported  by  affidavit  that 
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the  suits  are  pro  forma^  and  merely  with  the  pur- 
pose of  affecting  other  suits,  and  that  such  is  the 
primary  object.  On  the  other  hand,  it  is  denied  by 
answer   and  affidavits    that  such   is   the   case. 

It  has  been  held  that  a  suit  may  be  shown  to 
be  fictitious  by  the  record,  or  by  evidence  aliunde, 
or  both.  2  Enc.  PL  &  Pr.,  344;  Haley  v.  Eureka 
County  Bank^  12  L.  R.  A.,  815.  Or  upon  affida- 
vits of  third  persons.  Smith  v.  Junction  Ry.  Co,^ 
29  Ind.,  546;  Cleoeland  v.  Chamherlai/n^  1  Black, 
419;  Lord  v.  Veazie,  8  How.  (U.  S.  Sup.  Ct.),  225. 
Or  the  case  may  be  referred  to  the  Clerk  for  proof. 
In  re  Elsam^  3  Barn.  &  Cress.,  597;  Sage  v.  Stoen- 
sorij    U.    S.    Sup.    Ct.,    MSS.    Opinion. 

Where  a  sharp  issue  is*  presented  to  this  Court, 
by  reputable  attorneys  on  both  sides,  as  to  whether 
or  not  suits  are  brought  in  good  faith,  or  for  an 
ulterior  purpose  of  affecting  pending  litigation  be- 
tween other  parties,  this  Court  would  not  proceed  to  a 
hearing  of  the  merits,  until  the  preliminary  question 
is  fully  investigated  and  determined.  In  the  present 
cases,  however,  we  need  not  determine  whether  the 
intervenors  have  made  out  their  contention,  nor  need 
we  proceed  any  further  with  the  investigation,  inas- 
much  as  we  find  that  the  issues  are  not  presented  in. 
the  records  in  such  manner  as  to  warrant  the  Court  in 
passing  upon  the  many  questions  supposed  to  be  raised, 
and  upon  which  the  opinion  of  the  Court  is  sought. 
Both  of  these  cases  are  purely  legal  actions  under 
the   statute,    and*  though   one   of    them    is   brought   in 
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the  Chancery  Court,  no  equitable  questions  are  in- 
volved.  In  neither  of  them  is  there  any  allegation 
that  the  plaintiff  or  complainant  has  pursued  the 
provision  of  the  statute  for  correcting  unequal  and 
excessive  assessments  by  going  before  the  .Board  of 
Equalization  of  his  County,  and  making  complaints 
to  such  board  before  paying  his  taxes,  which  we 
consider  an  indispensable  prerequisite  to  the  bringing 
of  any  merely  legal  action  to  recover  back  taxes, 
paid  under  protest,  conceding  the  litigation  to  be  real 
and    bona  fide. 

By  the  Act  of  1895,  Ch.  120,  Sec.  50,  the 
powers  and  duties  of  the  County  Board  of  Equaliz- 
ers are  set  out  and  defined,  and  it  is  made  the  duty 
of  that  board,  among  other  things,  to  examine,  com- 
pare and  equalize  assessments,  to  hear  and  adjust 
complaints  from  any  party  feeling  aggrieved  on  ac- 
count of  such  assessments,  and  to  correct  all  errors, 
when  in  its  judgment,  justice  demands  it,  etc.  Shan- 
non,   Sec.    802. 

By  the  same  Act,  Sec.  62  ( Shannon,  §  807 ),  the 
State  Board  of  Equalizers  were  requiretl  to  proceed 
to  the  equalization  of  the  aggregate  value  of  real 
property  of  the  various  counties,  and  lower  or  raise 
assessments   as   they    may   deem  proper. 

It  will  thus  be  seen  that  plaintiffs  had  the  remedy 
of  an  equalizing  board,  before  whom  their  complaints 
could  be,  and,  certainly,  in  the  absence  of  any  equita- 
ble reasons  in  avoidance,  should  have  been,  made,  and 
this  board  had  ample  power  to  pass  tipon  and  rectify 
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their  individual  grievances.  There  is  nothing  in  the 
record  to  show  that  any  application  or  complaint  was 
made  to  the  board,  or  that  either  of  the  plaintiffs 
ever   went   before   the   board. 

It  has  been  held,  that  when,  by  a  valid  statute, 
a  Board  of  Assessors  or  Equalizers  is  created  with 
power  to  act,  a  taxpayer  who  fails  to  make  appli- 
cation  to  such  board  for  relief,  when  it  has  power 
to  act,  cannot  pay  under  protest  and  then  recover 
back  the  tax  in  an  action  for  that  purpose.  It  is 
said  to  be  everywhere  a  settled  rule  that  application 
must  be  made  to  the  statutory  tribunal  provided  for 
that  purpose,  if  one  is  provided,  before  any  legal 
action  is  taken  to  recover  back  the  tax.  Stanley  v. 
Supervinars,  105  U.  S.,  305;  Stanley  v.  Supervisors^ 
121  U.  S.,  649;  Price  v.  Krainer,  4  Col.,  546;  Van 
Nort's  Appeal,  121  Pa.  St.,  113;  State  v.  Wright, 
4  Nev.,  251;  Fii^st  National  Bank  v.  St,  Joseph,  46 
Mich.,  530;  Felsenthal  v.  Johnson,  104  111.,  21;  Peo- 
ple V.  Lots  in  Ashley,  122  111.,  297;  Boorrnan  v. 
Juneau  Co.^  76  Wis.,  550;  Buttenuth  v.  St,  Louis 
Bridge  Co.,  5  Am.  St.  Rep.,  546;  Shattuck  v.  New 
Orleans^  39  La.  Ann.,  206;  Leeds  v.  Hardy,  43  La. 
Ann.,  810;  People  v.  Duguld,  68  Hun,  243;  Johnson 
Co,  V.  Searight  Cattle  Co.,  3  Wyo.,  777;  Qaledonia 
V.  Rose,  94  Mich.,  216;  25  Am.  &  Eng.  Enc.  L., 
242,    453    et   seq. 

The  rule  is  tersely  stated  in  25  Am.  &  Eng.  Enc. 
L.,  pp.  241-244,  as  follows:  <*When  provision  is 
made  for  an  application  to  a  Board  of  Equalization  or 
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Review  for  the  correction  of  errors  in  an  assessment, 
such  remedy  is  exclusive,  and  a  taxpayer  failing  to 
avail  himself  thereof,  within  the  time  prescribed,  can- 
not prevent  the  collection  of  a  tax  for  any  cause  for 
which  he  might  have  had  an  abatement;  but  this 
rule  does  not  apply  when  the  tax  is  illegal  by  rea- 
son of  want  of  power  to  levy  or  assess,  nor  where 
the   assessment   is   fraudulent."      (Pftge   244,    note   1.) 

In  this  case  there  is  no  allegation  that  the  As- 
sessors did  not  have  the  power  to  make  the  assess- 
ment, and  none  that  it  was  fraudulently  made,  but 
the  latter  feature  is  expressly  disclaimed,  and  the 
complaint  is  as  to  the  manner  in  which  the  assess- 
ment is  made  and  the  amount.  It  is  held  that  an 
effort  to  correct  an  alleged  error  in  the  assessment, 
while  the  matter  is  in  control  of  the  board,  is  es- 
sential toa-elief  in  the  Courts.  Shattuck  v.  Nero  Or- 
leans^  39  La.  Ann.,  206;  Leeds  v.  Ilardy^  43  La. 
Ann.,   810. 

Also,  a  failure  to  appear  before  the  Board  of  As- 
sessors on  grievance  day  has  been  held  such  laches 
as  to  deprive  one  of  his  remedy  by  certiorari.  Peo- 
2)Ie   V.   DuguU,   68    Hun  (N.   Y.),   243. 

Again,  a  suit  to  recover  back  taxes  is  defeated  by 
showing  that  objection  to  the  overassessraent  com- 
plained of  was  not  made  before  the  Board  of  Equal- 
ization. JohuHon  Co.  V.  Searlght  Cattle  Co.^  3  Wyo., 
777. 

So,  also,  a  taxpayer  who  fails  to  appear  at  the 
time  and  place  appointed  cannot   afterwards   assail   the 
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assessment.  Caledonia  v.  liosej  94  Mich.,  216;  Smith 
V.   Marshalltown,  63*  N.   W.   R.,   286. 

In  Michigan  Savings  Bank  v.  Oity  of  Detroit^ 
107  Mich.,  246  et  seq.^  it  was  held  that  boards  of 
review  are  the  proper  tribunals  for  the  correction 
of  unjast  assessmeqts,  and  parties  will  not  be  heard 
in  the  Courts  until  they  have  exhausted  their  reme- 
dies before  these  tribunals.  The  text  books  lay 
down   the   same   doctrine. 

Mr.  Cooley,  in  his  work  on  Taxation,  says:  "The 
statutory  remedy  (for  equalization)  is  supposed  to  be 
adequate  to  all  the  requirements  of  justice,  and  it 
is  the  party's  own  folly  if  he  fails  to  avail  himself 
of  it."  Cooley  on  Taxation,  p.  529;  Weaver  v.  State^ 
39  Ala.,  535.  Suit  will  not  lie  at  law  for  the  levy 
of  an  irregular  or  excessive  assessment  which  might 
be  corrected  on  review  or  appeal.  Wright  v.  Bo^- 
ton^  9  Cush.,  233;  Bourne  v.  Boston^  2  Gray,  494; 
Commonwealth  v.  Cary^  98  Mass.,  19,  cited  in  notes 
to   Cooley   on   Taxation,    p.    529. 

The  general  subject  of  correction  of  illegal,  ex- 
cessive, and  improper  assessments  is  considered  by 
Mr.  Desty  in  his  work  on  Taxation,  Vol.  2,  pages 
625-627,  also  pages  654,  661.  It  will  be  seen  that 
much  depends  upon  the  statutes  of  the  State,  and 
the  means  and  modes  of  correction  provided,  but  the 
general  principle  is,  that  when  a  tribunal  and  mode 
is  provided,  that  must  be  availed  of  before  the  tax- 
payer   can    have   ordinary    relief   at   law. 

In    summing    up,     he    says:    "As    a    general    rule. 
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for  a  mere  irregularity  the  statutory  remedy  is  ex- 
clusive, and  the  party  must  avail  himself  of  it  or 
suffer  the  consequences  of  his  neglect,  and,  if  he 
does  not  have  his  assessment  corrected  and  perfected 
when  he  has  power  to  do  so,  he  is  assumed  to 
admit  its  correctness,  and  the  Court  may,  in  its 
discretion,  refuse  to  aid  him,  and,  when  the  assess- 
ment  is   not   fraudulent,    he   loses   all    remedy." 

It  is  proper  to  remark  again  that  in  this  case 
fraudulent  conduct  in  the  Assessors  is  not  only  not 
charged,  but  expressly  disclaimed.  ,  See,  also,  the 
cases   cited    by   the   author   in   support   of    his   text. 

Again  the  same  author  says:  *'When  a  person 
claims  that  the  assessment  of  taxes  was  excessive^ 
but  failed  to  apply  to  the  Board  of  Appeals  to  have 
the  error  corrected,  and  no  excuse  is  given  for  his 
failure  to  apply  at  the  proper  time,  the  Courts  can- 
not interfere  to  stay  the  collection  of  the  tax." 
2   Desty   on   Taxation,   664:^  and   cases   cited. 

And  again,  at  page  662:  ''If  a  taxpayer,  by  fail- 
ing to  pursue  a  remedy  for  the  correction  of  irregu- 
larities in  the  assessment  and  levy  of  taxes,  waives 
or  loses  his  right  to  resist  the  collection  of  the  taxes, 
the  exaction  of  payment  by  the  Treasurer  is  not 
illegal  or  erroneous.  If  that  remedy  is  not  pursued, 
the  tax  may  be  collected.  If  he  does  not  have  his 
assessment  corrected  and  reviewed  when  in  his  power 
to  do  so,  it  is  an  admission  of  its  correctness.  He 
must   proceed   in   the   manner   prescribed   by   statute." 

It   is    true    the    Tennessee    statute    gives    the    tax- 
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payer  a  remedy  by  paying  under  protest,  if  he 
conceives  his  taxation  to  be  illegal,  unjust,  or  ex- 
cessive, or  against  any  statute  or  clause  of  the  Con- 
stitution, and  then  by  suing  the  collector  to  recover 
back  the  amount  thus  unjustly  exacted,  but  this 
clearly   contemplates   that   the   taxpayer   must,    in   case 

• 

of  irregular,  improper,  or  excessive  assessments,  made 
by  the  proper  officials,  have  made  complaint  before 
the  board  appointed  by  the  statute  to  hear  such 
complaint  and  to  inquire  into  the  assessment  and  the 
manner  in  which  it  is  made,  and  whether  it  is  or 
is  not  excessive.  The  County  Trustee  has  no  power 
to  do  this,  but  only  to  collect  such  taxes  as  come 
to  him  already  assessed,  except  in  certain  cases  of 
omitted    property,    etc. 

If  a  party  contemplates  questioning  the  entire 
system  of  assessments  or  the  special  assessment  of 
his  own  property,  by  the  statutory  action  to  recover 
amount  demanded  from  him,  he  must  put  himself 
in  position  so  to  do  by  lodging  his  complaint, 
first,  with  the  board  appointed  to  hear  such  com- 
plaints under  the  law,  and  in  the  time  provided  by 
statute.  The  statute  which  provides  that  the  tax- 
payer must  pay  his  taxes  under  protest  and  then 
sue  to  recover  them  back,  and  that  this  remedy 
should  be  exclusive,  was  intended  to  prevent  the 
tying  up  of  taxes  by  injunction  and  other  process, 
so  that  the  State's  revenue  might  not  be  tied  up 
with  litigation,  but  the  theory  was  that  if  the  as- 
sessment  had   reached   such   a  stage  that   the   tax   was 
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levied  ^nd  collectible,  the  taxpayer  then  should 
pay  and  take  his  remedy  to  recover  back.  But  in 
order  to  have  this  remedy,  in  the  absence  of  fraud 
or  other  ground  of  equitable  intervention,  he  must 
have  availed  himself  of  such  provisions  of  the  stat- 
ute as  would  have  corrected  the  injustice  complained 
of    before    the    tax   was   levied   and   made   collectible. 

Inasmuch  as  neither  of  the  parties  complaining  in 
these  causes  alleges  that  he  has  ever  gone  before  any 
Board  of  Equalization  and  sought  to  have  his  assess- 
ment rectified  because  of  its  alleged  illegality,  or  in- 
equality or  excessiveness,  neither  occupy  such  an 
attitude  as  to  raise  the  important  questions  relating 
to  the  assessments  presented  by  them  and  supposed 
to  be  Involved,  and  upon  which  the  action  of  the 
Court  is  sought,  and  whether  the  suits  are  real  or 
only  simulated,  whether  bona  fide  or  brought  with 
an  ulterior  purpose,  they  cannot  be  considered  upon 
the  merits  of  the  questions  presented,  and,  without 
going  further  with  the  investigation  of  the  manner 
in  which,  and  the  purpose  for  which  they  were 
brought,  the  judgment  in  one  and  the  decree  in  the 
other  must  be  affirmed,  and  the  cases  must  be  dis- 
missed because  of  the  failure  of  complainants  to  re- 
sort to  the  plain  preliminary  remedy  provided  by 
the   law   to   have   assessments   corrected. 

The  suits  are  therefore  dismissed,  at  cost  of  ap- 
pellants. 
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maker 436 

8.  Indorsers  before  delivery  are  treated  as  makers 479 

9.  Binds  married  woman's  separ  ite  estate,  when 479 

10.  Agent  selling*  forged  note  not  personally  liable  if  he  dis- 
closes his  principal 599 

BONDS. 

See  Bail;  County;  Municipal  Corporationa. 

1.  Failure  to  take  delivery  bond  does  not  vitiate  levy 83 

3 .  Judgment  on  replevin  bond  premature,  when 83 

BRAKEMAN. 

See  Railroads. 

BRIDGES. 

See  Public  RoacUt. 

BROKERS. 

See  Bills  and  Notes;  Real  Estate  Brokers. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

1.  Loans  of ,  are  usurious,  when , 121 

2.  Not  liable  to  borrowing  member  for  usury,  when 121 

3.  Contract  of  foreign  company  made  in  another  State,  when.  607 

4.  Method  of  settlement  with  borrower 607 

BURDEN  OF  PROOF. 
See  Evidence. 
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CANCELLATION. 

See  BiUs  and  Notes;  Cov/nty, 

CARRIER. 

See  Common  Carrier;  Bailroads. 

CERTIFICATE. 

See  lAfe  Insurance. 

CERTIORARI. 

Lies  in  Circuit  Court  to  review  judgment  of  city  council  re- 
moving officer,  when - 682 

CHALLENGES. 
See  Jury. 

CHANCERY  APPEALS,  COURT  OF. 

Findings  of ,  conclusive,  when 139,  177 

CHANCERY  COURT. 

Alone  has  jurisdiction  to  surcharge  and  falsify  a  guardian's 
final  settlements 80 

CHANCERY  PLEADING  AND  PRACTICE. 

1.  Defense  available  by  answer,  without  plea  of  rum  est  fac- 
tum, that  bonds  sued  on  had  been  paid  and  canceled,  and 
subsequently  fraudulently  reissued 347,  348 

2.  Cross  bill  essential  if  defendant  desires  affirmative  f'elief .  410 

3.  Under  mortgagor's  bill  for  an  account  mortgagee  is  en- 
titled, without  cross  bill,  to  decree  for  balance  due,  but 
not  to  sale  of  lands 410 

CHARGE  OF  COURT. 

1.  Abstract  error  not  cause  for  reversal 56 

2.  If  omitted  from  record,  is  presumed  full  and  accurate 82 

3.  Not  error  to  refuse  to  charge  on  insanity  where  sole  de- 
fense is  justification 254 

4.  Refusal  of  requests  after  a  full  and  correct  charge  is  not 
error   _• 254 

5.  Correct  statement  of  the  law  of  insanity 254,  255 

6.  Not  part  of  record,  though  copied  into  transcript,  when.  334 
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CHARGE  OF  COURT— ConWnited— 

7.  Refusal  of  requests  not  error  if  original  charge  is  not  in 
record   334 

8.  Requests  not  approved  or  given  in  charge  should  not  be 
delivered  to  jury 334 

9.  Not  erroneous  for  lack  of  evidence  to  justify  it 524 

10.  Not  assumed  to  have  misled  jury  when  subsequently  cor- 
rected   525 

11.  Refusal  of  request  that  is  not  strictly  accurate  is  not  error  525 

CHARTER. 

See  CorporatUms. 
Strictly  construed  against  the  company 26 

CHECK. 

See  Bills  mid  Notes. 

CHILDREN. 

See  Parent  aiid  ChUd;  Remainder. 

CIRCUIT  COURT. 

Has  power  to  review,  by  certiorari,  the  judgment  and  pro- 
ceedings of  a  City  Council  removing  an  officer 582 

CLERKS. 

Deputy  may  hold  election  for  special  Judge  ._._• 287 

CODE  CONSTRUED. 

Attorney -general — Pro  tern,  may  send  indictment.     §J5769, 
5770  (S.);  JJ4733,  4734  (M.  &  V.);  J  J  3962,  3963  (T.  &  S.) 287 

Bail— Deposit  in  lieu  of.     22  7131-7134    (S.);  225997^000  (M. 
&  v.);  225167-5170  (T.  &  S.) 303 

Banks  and  Banking— Directors'  liability.     2  3242  (S.);  2  2507 
(M.  &  v.);  21829b  (T.  &  S.) 457 

Building  and  Loan  Associations — Usury.     2  3504  (S.);  22712 
(M.  &  v.);  21955  (T.  &  S.)  ^ 121 

Charge  of  Court— Must  be  in  writing.      2  7187  (S.);    2  6050 
(M.  &V.) , 334 

Circuit  Court— Certiorari.     2?  4853,  4854  (S.);  22  3838,  3839  (M. 
&  v.);  22  3123,  3124  (T.  AS.) 582 

Clerk— Deputy.     22  409,  410.  4050  (S.);  22  375,  376,  3155  (M.  & 
v.);  22333,  334,  2314  (T.  &  S.) $87 
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CODE  CONSTRUED— (?ontfni/«i— 

Descent  and  Distribution.     ?§  4164,  4172,  4173  (S.);  ??  3271, 
'  3277,  3278  (M.  &  V.);  §§2421,  2429,  2430  (T.  A  S.) 313,   391 

Ejectment— Plaintiff's  title.  {4970  (S.);  J  3953  (M.  &  V.); 
§3229  (T.  &  S.) 150 

Execution— Delivery  bond.  2  4772  (S.);  J  3757  (M.  &  V.); 
§3044(T.  &S.) 83 

Homestead— Separate  estate.  U  3798,  3800-3802  (S.);  U  3935- 
2938  (M.  A  v.);  §§  2110a,  2113a,  2115a  (T.  &  S.) 389 

Incest— Begettin  child  on  wife's  sister.  J  6767  (S.);  ^5654 
(M.  &  v.);  ?4844(T.  &  S.) 596 

Judges— Special.     J  5730  (S.);  §  3930  (M.  &  V.);  J  4695  (T.  &  S.)  287 

Judgment — Joint  against  joint  tortfeasors.  §§4700-4702 
(S.);  SJ3686,  3687  (M.  &  V.);  Jg  2972-2974  (T.  &  S.) 512 

Jury — Peremptory  challenges,  number  of.  J  J  5525,  5526  (S.); 
8?  4789,  4790  (M.  &V.);  §8  4013,  4014  (T.  &  S.) 334 

Jury — Peremptory  challenges  exhausted.  28  5824,  5840  (S.); 
884788,  4804  (M.  &  V.);  884012,  4028  (T.  &  S.) 573 

Jury— Special.     8  5841  (S.);  8  4805  (M.  &  V.);  8  4029  (T.  &  S.).  573 

Limitations,  Statutes  of  —  Commencement  of  new  suit. 
88  4445,  4446  (S.);  88  3448,  3449  (M.  &  V.);  88^754,  2755 
(T.  AS.) 65 

Limitations,  Statutes  of— Suspension  of.     8^784  (T.  AS.)...  565 

New  Trial— Only  two  on  merits.  8  4850  (S.);  8  3835  (M.  A  V.); 
§3122  (T.  AS.) 238 

Pleadings— Not  guilty.     88  4602-4604  (S.);  88  3593,  3594  (M.  A 
•v.);  88  2881,  2882  (T.  A  S.) 360 

Railroads— Subscription  by  tywn.     88  1558-1563  (S) 138 

Release— In  writing.  885670,  5571  (S.);  88  4538,  4539  (M.  A 
v.);  88  3789,  3790  (T.  AS.) 436 

Replevin— ^Judgment  on  bond.  88  5145,  5152  (S.);  8  4133  (M. 
A  v.);  8  3397  (T.  AS.) A 83 

State  Industrial  School.     88  4418-4433  (S.) 227,  228 

Taxation— Pay-under- protest  statute.  81059  (S.);  8  936  (M. 
A  V.) 619,  620 

Witness— Rule.     8  5599  (S.);  8  4566(M.  AV.) 127 
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COLLATERAL  SECURITY. 

1.  Transferee  of  note  as,  protected 89 

2.  Release  of,  operates  as  satisfaction  pro  tanto  of  note,  when.  245 
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COLOR  OF  TITLE. 
Void  or  ineffectual  deed  constitutes,  when 150 

COMMENCEMENT. 

See  LimiUUUma,  Statute  of, 

COMMERCE. 

See  Interstate  Commerce, 

COMMISSIONS. 

See  ReaX  Estate  Broker, 

COMMON  CARRIER. 

May  be  required  by  State  statute  to  provide  separate  but 
equal  accommodation  for  white  and  colored  races  on  all 
trains 494 

I 

COMPETENCY. 

See  Evidence, 

CONDUCTOR. 

See  Railroads. 

CONFLICT  OF  LAWS. 

1.  Laws  of  foreign  State  control  in  disposition  of  proceeds  of 
life  policy,  when 177,.  484 

2.  Laws*  of  foreign  State  control  as  to  contract  of  building' 
and  loan  association ! 607 

CONSIDERATION. 
See  Release. 

CONSTITUTIONAL  LAW. 

In  General — 

1.  Prohibitions  upon  counties,  cities,  and  towns  loaninf^ 
credit  or  becoming  stockholders,  construed 138 

2.  Charter  of  turnpike  company  held  to  confer  no  ezclusiTe 
vested  rights  protected  by  Constitution 417 

3.  Cases  under  interstate  commerce  clause  of  Federal  Con- 
stitution  429,  494 
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CONSTITUTIONAL  LAW— Contintied— 

CLA.U8B8  COHSTBUED— 

Article  II.,  {  29,  prohibiting  counties,  cities,  and  towns  to 
loan  credit  or  become  stockholders 138 

Article  XL,  {  H.     Homestead  provision 310,  389 

Schedule,  §  4.     Suspension  of  statutes  of  liifiitation 565 

CONSTRUCTION. 

See  Charter;  Deed;  StcU/utes;  WUls. 

CONTRACT. 
See  Sale;  Sale  of  Land, 

1.  Between  persons  living  in  bigamous  relation  valid 283 

2.  Right  to  abandon,  subject  to  making  compensation  for 
breach,  exists - 366 

3.  Insistence  that  contract  has  been  canceled  does   not 
estop  party  to  insist  also  that  it  has  been  breached 366 

4.  Ad  ticipatory  breach — example 366 

5.  Withdrawal  of  renunciation  of  contract  does  not  revital- 
ize it,  when - -.366,  367 

6.  Releasing  joint  maker  of  note  valid  without  writing. ..  436 

7.  Made  in  another  State,  when 607 

CORPORATIONS. 

See  Banks  and  Banking;  Municipal  Corporations;  Rail- 
roads; Street  Railroads;  Turnpikes. 

1.  Charters  of,  strictly  construed  against  the  company ...26,  417 

3.  Officer  of,  not  excluded  by  rule  against  witnesses 127 

3.  Not  liable  for  injuries  occurring  during  a  hostile  receiver- 
ship  163,  164 

4.  Charter  of  turnpike  company  construed  as  conferring  no 
exclusive  rights 417 

5.  Bank  directors'  individual  liability  defined 457 

6.  Upon  division  of  school  district  public  schoolhouses  go  to 
p&rt  in  which  situated 591 

7.  Contract  of  a  foreign  building  and  loan  association  made 

in  another  State,  when 607 

COSTS. 

1.  Retained  out  of  deposit,  in  lieu  of  bail,  when  adjudged 
against  defendant 303 

2.  State's  liability  for,  defined  where  indictment  is  for  felony 
and  conviction  for  misdemeanor 307 
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COUNTY. 

1.  Bonds  of,  void  if  issued  without  legislative  authority,  in 
any  hands 346 

2.  Decree  held  to  estop  county  to  deny  existence  of  legisla- 
tive authority  to  issue  bonds 346 

3.  Validity  of  cdhnty  bonds  determined  by  law  as  construed 
at  date  of  their  issuance  and  sale,  without  reference  to 
subsequent  changes ^_ 346 

4.  Bonds  of,  fraudulently  reissued  after  payment  and  can- 
cellation, are  void  in  hands  of  innocent  holder 347 

5.  No  warranty  of  legislative  authbrity  to  issue  county  bonds 

is  implied  on  thei    sale 347 

6.  Warranty  of  title  is  implied  on  sale  of  county  bonds 347 

7.  Breach  of  implied  warranty  of  title  not  excused  because 
bonds  were  not  genuine 347 

8.  Good  faith  and  honest  belief  of  seller  are  no  defense  to 
seller ^s  breach  of  warranty  of  title  of  county  bonds 347 

9.  Defense  can  be  made  by  answer,  without  plea  of  noii  est 
factum^  that  county  bonds  had  been  fraudulently  reissued 
after  payment  and  cancellation 347,  348 

10.  Incurs  no  liability  to  turnpike  company  by  erection  of 
competing  roads  and  bridges 417 

COUNTY  BONDS. 
See  County. 

COUNTY  COURT. 

1.  Has  not  jurisdiction  to  surcharge  and  falsify  guardian's 
final  settlements 80 

3.  Has  power  to  deny  widow  assignment  of  homestead  who 
has  relinquished  it  by  deed 310 

COURT  OF  CHANCERY  APPEALS. 

See  Chancery  Appeals^  Court  of. 

COURTS. 

See  respective  titles. 

Determine  whether  rule  or  regulation  of  railroad  company 
is  reasonable -.  213 

CRIMINAL  COSTS. 
See  Costs. 
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CRIMINAL  LAW. 

See  InceBt;  Murder  aiid  MansUiughter. 

CRIMINAL  PLEADING  AND  PRACTICE. 

See  Clerk;  Costa i  Indictment;  Judge;  Jury. 

CROSS  BILL. 
Essential  to  complainants*  obtaining  affirmative  relief 410 

DAMAGES. 

1.  Recoverable  for  illegal  injury  or  killing  of  dog 317,  318 

2.  Pedigree  of  dog  may  be  proved  to  increase 318 

3.  Joint  liability  of  tortfeasors 512 

DECLARATION. 

1.  Recovery  must  be  had  upon  the  grounds  averred 65,  164 

2.  Defects  in,  supplied  by  plea 574 

DECREE. 

See  Estoppel;  Res  Adjvdicata, 

For  defendant,  giving  affirmative  relief,  not  authorized  with- 
out cross  bill... 410 

DEDICATION. 

Not  effected  by  fourteen  years  mere  user  of  land  as  a  public 
way - --  254 

DEED. 

1.  Absolute,  held  a  mortgage 3 

3.  Reservation  of  ^' mines,  minerals,  and  metals"  includes 
petroleum  oil  and  natural  gas 100 

3.  Though  void  or  ineffectual,  is  color  of  title 150 

4.  Not  essential  to  reconvey  title  on  satisfaction  of  mortgage  282 

5.  Giving  remainder  to  children  and  grandchildren  per  stirpes  402 

DEED  OF  TRUST. 

See  Mortgages  and  Deeds  of  Trust 

DEMURRER. 

Erroneously  sustained  to  plea  shown  false  on  trial,  no  cause 
for  reversal 429 


\ 
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DEPUTY. 

See  OjBHeer. 

DESCENT  AND  DISTRIBUTION. 

See  AdwMiUtraUon;  Life  Insunranoe;  Wills. 

DIRECTORS. 

See  CorporaUons. 

DISTRICT  ATTORNEY. 
See  Attorney-general. 

DOGS.  ' 

1.  Not  a  trespasser  on  street  car  track  laid  in  and  on  level 
with  highway 317 

2.  Quickness  and  celerity  of,  cannot  be  relied  npon  by  motor- 
man  to  excuse  exercise  of  due  care „ 317 

3.  Habits  of,  may  be  looked  to  by  jury 317 

4.  Are  property  for  which  owner  can  maintain  suit 317 

5.  Owner^s  action  for  injury  to  dog  not  defeated  by  his  kill- 
ing him _ _ 317 

6.  Pedigree  of  dog  competent  to  increase  damages 318 

7.  Evidence  of  pedigree  of,  is  not  hearsay 318 

DOMICILE. 
Finding  of  Court  as  to,  is  a  finding  of  fact 139,  177 

DDE  CARE. 

See  Negligence. 

DUE  DILIGENCE. 
See  Negligence. 

EASEMENT. 

See  PiLblic  Roads. 


^ 


Of  railroad  in  its  right  of  way  not  affected  by  possession  of 
owner  of  fee,  when 209 

EJECTMENT. 

1.  Plaintiff  must  show  title _ 150 

2.  Plaintiff  estopped  by  matter  in  pais  to  claim  title 565 
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ELECTION. 

For  subscription  by  town  to  a  railroad,  must  be  authorized 
by  statute 138 

ELECTRIC  STREET  RAILROADS. 
See  Street  RaUroadB. 

ESTATES. 

See  Deeds;  Remainders;  Wills. 

ESTOPPEL. 

1.  Of  real  owner  of  note  to  deny  title  of  bona  flde  purchaser 
from  apparent  owner 89 

2.  Of  member  to  recover  back  usury  from  building  and  loan 
association 121 

3.  Power  to  issue  municipal  bonds  not  created  by. 139 

4.  By  averments  of  bill,  not  created,  when 267 

5.  Of  county,  by  decree  to  deny  authority  for  issuance  of 
bonds 346 

6.  Relying  upon  cancellation  does  not  estop  to  set  up  breach 

of  contract 366 

7.  In  pci.i«,  that  defeats  title  to  land 565 

EVIDENCE. 

See  Witness, 

1.  Must  conform  to  pleadings 65,  164 

2.  Variance  not  waived  by  failure  to  object  to  irrelevant 
evidence - -- -- 65 

3.  Burden  on  complainant  to  show  commencement  of  suit  to 
avoid  bar  of  statute  of  limitations 65 

4.  Of  pedigree  of  dogs,  is  not  hearsay 318 

5.  Of  pedigree  of  dogs,  competent  to  show  value 318 

6.  No  proof  of  ordinary  habits  of  animals  required  before 
jury -..  317 

7.  Strongest  view  taken  to  support  verdict 472 

8.  Newly  discovered,  not  available  when > 512 

9.  Sufficient  to  support  verdict  against  landlord  for  injury  of 
tenant  or  family  from  unsafe  condition  of  premises.  524,  538,  539 

10.  Charge  justified  by 524 

11.  Of  agent^s  statement  and  fact  of  agency  properly  sub- 
mitted to  jury _ - 525 
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EVIDENCE— Continued— 

12.  Statement  of  third  person  inadmisfiible  as  hearsay 525 

13.  Preponderance  of,  defined 525 

EXECUTION. 

1.  Levy  withont  manual  seizure 82 

2.  Levy  not  invalidated  by  failure  to  take  delivery  bond 83 

EXECUTORS  AND  ADMINISTRATORS. 
See  AdminUtration, 

FELLOW  SERVANT. 

See  Master  and  Servant, 

FENCES. 

See  Railroads, 

FINDINGS. 

See  Chancery  Appeals,  Court  of, 

FINE. 
Retained  out  of  defendant's  deposit  in  lieu  of  bail  bond 303 

FORECLOSURE. 

See  Mortgages  and  Deeds  of  Trust, 

FOREIGN  CORPORATIONS. 
See  Corporations, 

FOREIGN  STATE. 

See  Conflict  of  Laws. 

FORFEITURE. 

See  Life  Insurance. 

FORGERY. 

See  Banks  and  Baiiking;  BUls  and  Notes. 

FRAUDULENT  CONVEYANCE. 

1.  General  assignment  not  invalid,  when 2 

2.  Trust  deed  made  within  three  months  and  in  contempla- 
tion of  a  general  assignment  which  is  invalid,  is  not  void . .      2 
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PRAODULENT  CX)NVEYANCE— Continued— 

3.  Trust  securing^  one  fictitious  claim  may  b«  valid  as  to  just 
debts  secured , 2 

4.  Describing  9600  debt  as  $800  does  not  yitiate  trust  deed.  _ .       3 

5.  Trust  deed  executed  with  the  hope,  not  excited  by  the 
creditor,  of  preventing  a  criminal  prosecution  is  not  in- 
valid         3 

GAS. 
Natural  gas  is  a  mineral 100 

GENERAL  ISSUE. 

See  Pleading  and  Practice, 

GRAND  JURY. 
See  Jury. 

GUARDIAN  AND  WARD. 

Final  settlements  of,  cannot  be  surcharged  and  falsified  in 
County,  but  only  in  Chancery,  Court 80 

HABEAS  CORPUS. 

Does  not  lie  to  remove  child  irregulary  committed  to  State 
industrial  school _ 227,  228 

HABITS.. 

See  Dogs. 

HIGHWAY. 

See  PiLblic  Roads. 

HOMESTEAD.. 

1.  Relinquished  by  wi do w*B  deed  before  assignment 310 

2.  Denied  by  County  Court  to  widow  who  has  relinquished 

it  by  deed 310 

3.  None  in  wife's  separate  estate 389 

HUSBAND  AND  WIFE. 

1.  Begetting  illegitimate  child  on  body  of  deceased  wife's  sis- 
ter not  a  felony  596 

2.  Persons  living  together  in  bigamous  relation  not  disqual- 
ified to  contract  with  each  other 28.5 

3.  Have  no  right  of  homestead  in  wife's  separate  estate 389 
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INCEST. 

Befifettingr  illesfitimate  child  on  body  of  deceased  wife's  sis- 
ter is  not  a  felony 596 

INDICTMENT. 
Sent  by  Attorney-general  pro  tem,,  valid 287 

INDUSTRIAL  SCHOOL. 

See.  State  Indvstrial  School, 

INFANT. 

1.  Irregularly  committed  to  State  industrial  school  not  re- 
leased on  habeas  corpus  prosecuted  by  immoral  parent. 227,  228 

2.  Laches  not  imputable  to,  when 267 

INNOCENT  PURCHASER. 

See  BUls  and  Notes;  County;  Municipal  Corporations. 

INSANITY. 

Law  of,  as  applied  to  criminal  responsibility,  stated 254,  255 

INSURANCE. 

See  Life  Insurance, 

INTEREST. 

See  Usury, 

INTERSTATE  COMMERCE. 

1.  Does  not  protect  telegraph  company  against  suit  for  neg- 
ligence  429 

2.  Does  not  prevent  State  from  requiring  separate  accommo- 
dations for  white  and  colored  races 494 

ISSUE. 

See  Remainder. 

JOINT  LIABILITY. 

Of  tortfeasors  exists,  and  was  not  abolished  by  statute  per- 
mitting joint  and  several  judgments 512 
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JUIXJE. 

1.  Special,  competent  to  try  capital  case 287 

2.  Election  of  special  Judge  held  by  deputy  clerk 287 

3.  Of  Criminal  Court  of  Davidson  County  selects  juries 287 

4.  Presiding  at  trial  must  sign  bill  of  exceptions 414 

5.  May  recall  grant  of  special  jury 573 

JQDGMENT. 

1.  On  replevin  bond  premature 83 

2.  Defective, , not  cured  by  stay 83 

3.  Proper  judgment  in  replevin  before  Justice  of  the  Peace.     83 

4.  Against  tortfeasors  must  be  joint  for  one  sum 512 

5.  Statutes  authorizing  adjustable  judgments  did  not  affect 
joint  liability  of  tortfeasors 512 

6.  Not  arrested  for  defects  in  declaration  which  are  cured  by 
plea 574 

7.  Of  city  council  removing  officer  quashed  by  certiorari,  when  582 

8.  Of  removal  of  officer  by  city  council  void  for  variance.  .582,  583 

JURISDICTION. 

See  CouTtty  Court, 

JURY. 

1.  Selected,  how,  by  Criminal  Judge  of  Davidson  County  ...  287 

2.  May,  without  proof,  consider  habits  of  animals 317 

3.  State  has  only  four  peremptory  challenges  in  murder  in 
second  degree,  or  other  offense  not  capital,  above  grade 

of  petit  larceny 334 

4.  Court  may  recall  grant  of  special  jury 573 

5.  Peremptory  challenges,  if  exhausted  in  making  up  orig- 
inal jury,  not  allowed  in  supplying  place  of  discharged 
sick  juror  _. 573 

JUSTICE  OF  THE  PEACE. 
See  Replevin. 

KNOXVILLE. 
Charter  of,  construed .' 27 

LACHES. 
Not  imputable  to  infant,  when 267 
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LAND  LAW. 

See  Adverse  Possession;  Deeds;  Ejectment;  Estoppel;  Lim- 
itaMons,  Statute  of. 

LANDLORD  AND  TENANT. 

1.  Landlord  liable  for  injury  to  tenant  and  family  from  un- 
safe condition  of  premises,  when 524,  538 

2.  Both  must  exercise  ordinary  care 524,  538 

3!  Fact^  that  support  verdicts  against  landlord  for  injuries 
to  tenant's  family  from  unsafe  condition  of  leased  prem- 
ises  V -.524,  538,  539 

4.  Whether  statements  of  carpenter  employed  by  landlord  to 
repair  premises  bind  landlord,  a  question  for  the  jury, 
when 525 

LEASE. 

See  lAindlord  and  Tenant. 

LEVY. 

See  Execution. 

LIEN. 

1.  Vendee's  lien  on  rescission  for  price  paid  and  interest 282 

2.  Of  trust  deed  barred  by  ten  years'  statute  between  orig- 
inal parties  who  have  kept  the  debt  alive 397 

LIFE  INSURANCE. 

1 .  Proceeds  of  policy  on  life  of  a  nonresident  cannot  be  drawn 
into  this  State  for  distribution 177,  484 

2.  Rules  as  to  forfeiture  of  certificate  in  benevolent  associa- 
tion for  nonpayment  of  assessments 267 

3.  Averments  of  bill  in  suit  on  a  benefit  certificate  do  not  es- 
top complainant  to  dispute  validity  of  assessments,  when.  267 

4.  Notice  waived  by  offer  to  pay  assessment 267 

5.  Invalidity  of  assessment  not  waived  by  offer  to  pay 267 

6.  Laches  not  imputable  to  infant  for  delay  n^  salt  on  ben- 
efit certificate  for  eight  years 267 

7.  Insured  may  change  beneficiary  named  in  certificate, 
within  rules  of  order , 276 

8.  Formalities  as  to  surrender  of  benefit  certificate  are  for 
protection  of  order,  and  may  be  waived  by  it 276 

9.  Benefit  certificate  cannot  be  devised 276 
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LIFE  INSURANCE— Conflnwcd— 

10.  Rights  of  parties  under  policy  payable  to  insured's  wife, 

if  she  survives  him,  otherwise  to  their  children 395 

11.  Proceeds  of  policy  not  exempt  to  next  of  kin  from  in- 
sured's debts  313 

12.  Father  takes  proceeds  of  policy  of  deceased  unmarried 
child 313 

13.  Laws  of  another  State  control  in  disposition  of  proceeds 

of  policy 484,  177 

14.  Proceeds  of  policy  not  subject  to  insured^s  debts,  when  . .  484 

LIMITATIONS,  STATUTE   OF. 

1.  Bar  of,  not  prevented  by  new  suit,  when 65 

2.  Burden  on  plaintiff  to  show  commencement  of  new  suit  in 
time  to  save  bar 65 

3.  Possession  of  surface  will  not  bar  claim  to  mineralb 100 

4.  Void  or  ineffective  deed  constitutes  color  of  title  under 150 

5.  Possession  held  not  sufficiently  continuous,  open,  and  no- 
torious    150 

6.  Railroad  not  barred  to  reclaim  its  rig-ht  of  way  by  seven 
years'  possession,  by  owner  of  fee 209 

7.  Possession  of  part  of  uninclosed  lot  under  deed  for  undi- 
vided interest  therein 249 

8.  Defeated  by  ejectment  brought  before  seven  years'  pos- 
session has  accrued,  though  suit  is  not  finally  decided  un- 
til afterwards 349 

9.  Does  not  run  against  original  cause  of  action  during  de- 
lay in  prosecuting  writ  of  error 249 

10.  Of  ten  years  bars  mortgage  lien  for  a  subsisting  debt  be- 
tween original  parties 397 

1 1 .  Suspension  of,  cannot  affect  vested  rights 565 

MANSLAUGHTER. 

See  Murder  and  Manslaughtej'. 

MARRIED  WOMAN. 

See  Husband  and  Wife;  Widow. 

1.  Binds  her  separate  estate  for  note,  when 479 

3.  Has  no  homestead  in  her  separate  estate 479 

16  p— 49 
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MASTER  AND  SERVANT. 
See  Railroads. 

1.  Notice  to  train  conductor  of  reckless  character  of  engfi- 
neer  is  notice  to  railroad  company 56 

2.  (Conductor  of  railroad  train  is  the  superior  of  the  engineer     56 

3.  Notice  to  a  master  mechanic  is  not  notice  to  railroad  com- 
pany of  reckless  character  of  its  engineer 56 

4.  Railroad  conductor  has  authority  to  employ  servants  for 
company  in  emergency 472 

MEASURE  OF  DAMAGES. 
See  Damages. 

MINES  AND  MINING. 

1.  Reservation  in  deed  of  ** mines,  minerals,  and  metals," 
includes  petroleum  oil  and  natural  gas 100 

2.  Possession  of  surface  of  land  not  adverse  to  claim  for 
minerals  therein 100 

MORTGAGES  AND  DEEDS  OF  TRUST. 

See  AssiQUvixeats^  Oeneral, 

1.  Not  invalidated  though  made  within  three  months,  and  in     ^ 
contemplation  of  general  assignment  which  is  invalid] y 
executed 2 

3.  Valid  as  to  some,  and  void  as  to  other  of  the  secured  debts      2 

3.  Misdescription  of  $600  debt  as  9800  does  not  vitiate  deed.       3 

4.  Made  in  hope  of  suppressing  prosecution  for  felony,  valid, 
when 3 

5.  Absolute  deed  held  to  be  a  mortgage 3 

6.  Registration  of,  cannot  be  questioned  for  first  time  in 
Supreme  CJourt 3 

7.  Upon  satisfaction  the  mortgaged  estate  reverts  to  the 
owner  without  reconveyance 282 

8.  Lien  of,  barred  in  ten  years,  between  original  parties, 
though  debt  is  kept  alive 397 

9.  Mortgagee  entitled  to  decree  for  balance  due,  but  not  for 
sale  of  land,  under  mortgagor's  bill  for  account  without 
cross  bill 410 

MUNICIPAL  CORPORATIONS. 

1.  Cannot  grant  right  of  way  to  street  railroad  unless  its 
charter  authorizes  it  to  receive  it _ 26 
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MUNICIPAL  CORPORATIONS— Continued— 

2.  Ordinance  of,  granting  right  of  way  to  street  railroad 
mast  conform  strictly,  in  description  of  route,  to  company's 
charter 86 

3.  Unless  street  is  named  in  its  charter,  ordinance  granting 
right  of  way  to  street  railroad  company  is  void 27 

4.  Charter  authority  for  extensions  will  not  cover  deviations 
from  charter  route 27 

5.  Constitutional  provisions  as  to  counties  and  towns  becom- 
ing, stockholders  in  railroad  company  construed 138,  139 

6.  Must  have  statutory  authority  to  submit  question  of  sub- 
scription to  stock  of  railroad  company 138 

7.  Subscription  to  railroad  company  may  be  paid  in  bonds 
without  vote  of  the  people 138 

8.  Payment  of  subscription  in  bonds  is  not  loaning  of 
credit 138,  139 

9.  Authority  to  issue  municipal  bonds  not  created  by  estoppel  139 

10.  Recital  in  bonds  that  they  were  issued  to  a  resident  cor- 
poration, does  not  estop  city  to  show  otherwise  to  defeat 
the  bonds 139 

11.  Have  no  power  to  issue  bonds  to  foreign  railroad  company  -139 

12.  Not  liable  for  negligence  of  driver  of  city's  street  sprink- 
ling cart , 262 

13.  Bonds  of,  void,  if  issued  without  legislative  authority,  in 
any  hands 346 

14.  Judgment  of  city  council  removing  its  officer  reviwed 

by  certiorari,  and,  if  found  erroneous,  quashed 582 

15.  Have  inherent  power  to  remove  city  officers  for  good 
cause  and  by  proper  proceedings 582 

16.  Judgment  of,  removing  officer  void  for  variance 582 

17.  Upon  division  of,  public  property  goes  to  the  part  in  which 

it  is  situated 591 

MURDER  AND  MANSLAUGHTER. 

1.  Facts  that  support  verdict  for  voluntary  manslaughter  ..  254 

2.  Facts  that  support  verdict  for  murder  in  first  degree 288 

3.  Only  four  challenges  allowed  State  in  murder  in  second 
degree  and  in  other  felonies,  not  capital,  of  and  above  the 
grade  of  petit  larceny 334 

NEGLIGENCE. 

1.  Corporation  not  liable  for  negligence  of  receiver  in  charge 
of  its  affairs 163,  164 
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N  EQLIGBNCE— ConttniAed— 

3.  City  not  liable  for  negli^nce  of  driyer  of  street  sprink- 
ling cart  in  its  employ 262 

3.  In  operation  of  street  cars  a  question  for  jury 317 

4.  Dog  not  trespasser  on  street  car  track  laid  in,  and  on  level 
with,  public  road 317 

5.  Motorman  may  not  rely  on  quickness  and  celerity  of  dog 

to  excuse  himself  from  due  care 317 

6.  Killing  wounded  dog  does  not  defeat  action  for  his  injury.  317 

7.  Blowing  locomotive  whistle  under  public  bridge  is  prima 
/acie  negligence 329 

8.  Driving  team  having  in  it  a  runaway  mule  is  not  negli- 
gence to  defeat  action  for  injury,  when 329 

9.  Not  excused  by  employment  in  interstate  commerce 429 

10.  Of  bank  directors,  their  liability 457 

11.  In  bringing  newly  discovered  evidence  to  attention  of 
Court,  defeats  new  trial 513 

12.  Of  landlord  leasing  unsafe  premises,  makes  him  liable  to 
tenant  and  family,  when 524,  538 

13.  Facts  that  support  verdict  against  landlord  for  injury  to 
tenant's  family  from  unsafe  condition  of  premises. 524,  538,  539 

14.  Ordinary  care  required  of  both  landlord  and  tenant 538 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes;  County;  Municipal  CorparatUms. 

NEW  TRIAL. 
In  General. 

1.  Court  may  grant  more  than  two  for  other  causes  than 
insufficiency  of  evidence 238 

2.  General  entry  granting,  construed  as  based  on  the  merits  238 

3.  Special  entry  that  is  construed  as  granting  new  trial  on 
merits 238 

4.  Court  cannot  set  aside  a  third  verdict  for  insufficiency 

of  evidence,  though  he  may  disapprove  it 338 

Granted,  When. 

1.  For  wrongful  exclusion  of  witness 127 

2.  For  excessiveness  of  verdict 213 

3.  For  giving  State  excessive  challenges 334 
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NEW  TRIAL— Continued— 
Not  Gbanted,  When. 

1.  On  the  law,  if  the  charg-e  is  omitted  from  record 82 

2.  On  the  facts,  when 82,  254,  288,  524,  538,  539 

3 .  For  refusal  to  give  additional  instructions 254,  525 

4.  For  admission  of  evidence  of  pedigree  of  dog 318 

5.  For  newly  discoTered  evidence 512 

6.  For  submitting  disputed  question  of  agency  to  jury 525 

7.  For  rejection  of  hearsay 525 

8.  For  withdrawal  of  grant  of  special  jury  _.. 573 

9.  For  ref  asal  of  peremptory  challenge 573 

NON  EST  FACTUM. 

See  Chancery  Pleading  and  Practice. 

NOTES. 

See  BUls  and  Notes, 

NOT  GUILTY. 

See  Pleading  and  Pra^Mce. 

NOTICE. 

See  Master  and  Servant;  Railroads. 

OBLIGATION. 

See  Joint  Liability. 

OFFICER. 

See  AUomey-general;  Clerk;  Judge. 

1.  Criminal  proceedings  may  be  lawfully  conducted  by  spe- 
cial and  deputy  officers 288 

2.  Removal  of  city  officer;  proceedings 582 

ORDINANCE. 

See  Municipal  Corporations. 

PARENT  AND  CHILD. 
Immoral  parent  refused  custody  of  child,  when 227,  228 

PAROL  SALE. 

See  Sale  of  Land. 
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PASSENGER. 

See  Railroads, 

PEDIGREE. 

See  Dogs, 

PETROLEUM. 
Petroleum  oil  is  a  mineral 100 

PLEA. 

See  Pleading  and  Practice. 

PLEADING  AND  PRACTICE. 

See  Chancery  Pleading  and  Practice:  Declaration:  Demurrer. 

1.  Evidence  must  conform  to  case  made  by  the  pleadings.  65,  164 

2.  Rule  does  noV  exclude  officer  of  a  corporation  who  is  a 
witness  in  its  behalf 127 

3.  Prohibition  ag'ainst  g-ranting  more  than  two  new  trials  on 
the  merits  considered  generally 238,  239 

4.  Objection  that  **ilot  guilty"  is  inappropriate  plea  comes 
too  late  in  Supreme  Court * 360 

5.  Sustaining  demurrer  to  plea  not  reversible  error,  when 
plea  is  shown  on  the  trial  to  be  false 429 

POLICE  POWER. 

Authorizes  State  to  require  of  railroads  separate  but  equal 
accommodations  for  white  and  colored  races  on  all  trains.  494 

POLICY. 

See  Life  Insurance, 

POSSESSION. 

See  Adverse  Possession ;  LlTnitations,  Statute  of. 

1.  Of  surface  of  land  not  adverse  to  mineral  claims  or  inter- 
ests     100 

2.  Of  railroad's  right  of  way  by  owner  of  fee  not  adverse  to 
company _ - 209 

PRACTICE. 

See  Ctiancery  Pleading  and  Practice:  Pleading  and  Practice. 
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PRESUMPTIONS. 

1.  That  omitted  charc^e  is  full  and  correct 82 

3.  Adverse  to  incomplete,  unexecuted  will 193 

3.  That  railroad  water  tank  was  located  properly  and  in 
g-ood  faith 209 

PRINCIPAL  AND  AGENT. 

1.  Disputed  agency,  with  agent's  statement,  properly  sub- 
mitted to  the  jury 525 

2.  Agent  disclosing  principal  assumes  no  personal  liability,  599 

3.  Ratification  of  cashier's  act  by  bank 436 

PRINCIPAL  AND  SURETY. 
See  BUls  and  Notes, 

PRIVITY. 

See  Actions. 

PROMISSORY    NOTES. 
See  Bills  and  Notes. 

PUBLIC  ROADS. 

1.  Dedication  not  proved  by  fourteen  years'  user  as 254 

2.  Dog  not  trespasser  on  street  railroad  track  laid  in,  and  on 
level  with,  public  road 317 

3.  Blowing  locomotive  whistle  under  public  bridge  prima 
facie  negligent 329 

4.  May  be  established  in  competition  with  turnpikes 417 

5.  Between  toUgates,  turnpikes  are  subject  to  free  use  of  the 
public 417 

PUBLIC  SCHOOLS. 

See  Schools,  PiU)Uc. 

QUESTIONS  FOR  COURT. 
See  Railroads. 

QUESTIONS  FOR  JURY. 

See  Negligence;  Principal  and  Agent. 
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RAILROADS. 

See  MuTvidpal  Corponitions;  Street  RaiCroads, 

1.  Conductor  is  superior  of  engineer .' 56 

2.  Notice  to  conductor  of  engineer's  reckless  character  is  no- 
tice to  company 56 

3.  Notice  to  master  mechanic  is  not  notice  to  company  of 
engineer's  reckless  character 56 

4.  Not  liable  for  self-inflicted  injury  sustained  by  horse  in 
crossing  trestle  in  front  of  train 130 

5.  Subscription  to,  by  town  must  be  by  yote  authorized  by 
statute 138 

6.  Bonds  in  payment  of  a  legal  subscription  may  be  issued 
without  vote 138 

7.  Payment  of  subscription  in  bonds  is  not  loaning  of  credit 

to  railroad 139 

8.  Nonresident  company  disqualified  to  receive  subscription 
from  town 139 

9.  Duty  of,  to  maintain  pits  and  cattle  guards  declared 204 

10.  Duty  of,  to  maintain  wing  fences  defined 204 

11.  Possession  of  right  of  way  by  owner  of  fee  not  adverse  to 
company,  when. 209 

12.  Water  tank  is  a  railroad  purpose 209 

13.  Power  to  adopt  and  enforce  reasonable  rules  reaffirmed..  213 

14.  Reasonableness  of  rules  determined  by  Court 213 

15.  Rules  not  effective  until  public  or  party  to  be  affected  has 
notice 213 

16.  Stamping  or  printing  conditions  on  ticket  does  not  convey 
notice  to  passenger 213 

17.  Rights  of  passenger  holding  general  ticket  defined 213 

18.  Verdict  for  $300  for  wrongful  ejection  of  passenger  held 
excessive - 213 

19.  Blowing  locomotive  whistle  under  public  bridge  is  pHma 
facie  negligence 329 

20.  Conductor's  authority  to  employ  servants  for  company  in 
emergency  affirmed  and  illustrated 472 

21.  Required  to  provide  separate  and  equal  accommodations 
for  white  and  colored  raises 494 

RATIFICATION. 
See  Release. 
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REAL  ESTATE  BROKER. 

Not  entitled  to  commissions  on  sale  of  land,  when 603 

RECEIVER. 
Corporation  in  hands  of,  not  liable  for  his  acts 163,  164 

RECITALS. 

See  County;  Estoppel. 

RECORD. 

See  New  Trial. 

REGISTRATION. 
Of  deed  cannot  be  objected  to  for  first  time  in  Snpreme  Court      3 

REHEARING. 
Not  g^ranted,  when 27 

RELEASE. 

1.  Of  joint  maker  of  note  by  erasure  of  his  name,  valid 436 

2.  Sufficient  consideration  for 436 

3.  Ratification  by  bank  of  its  cashier's  act  releasinsr  joint 
maker  of  note 436 

REMAINDER. 
To  *^  issue  "  goes  to  children  and  gfrandchildren  per  stirpes . .  402 

REPLEVIN. 

1.  Judgment  on  replevin  bond  premature^  when 83 

2.  Defective  judg-ment  not  cured  by  stay 83 

3.  Proper  judgment  in,  before  a  Justice  of  the  Peace 83 

REQUESTS. 

See  Charge  of  Court. 

RES  ADJUDICATA. 

1.  County  estopped  by  decree  to  deny  existence  of  legislative 
authority  for  issuance  of  its  bonds 346 

RESCISSION. 

See  Sale  of  Land, 
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RESERVATION. 
See  Deed. 

RIGHT  OF  WAY. 
See  Railroads. 

ROADS. 

See  PiLblic  Roads, 

RULES. 

See  Railroads;  Witness. 

SALE. 

See  Sale  of  Land. 

1.  No  implied  warranty  on  sale  of  county  bonds  that  they 
were  issued  by  authority  of  law —  347 

2.  Implied  warranty  of  title  arises  on  sale  of  county  bonds  .  347 

3.  Good  faith  of  seller  does  not  protect  him  against  liability 
for  breach  of  warranty 347 

4.  Seller  of  county  bonds  issued  without  authority  liable  if 

he  had  no  title 347 

5.  Of  quantity  of  rope — contract  construed 366 

6.  Insistence  on  cancellation  does  not  prevent  insistence  on 
breach  of  contract  of  sale 366 

7.  Anticipatory  breach  of  contract,  and  its  consequences 366 

8.  Withdrawal  of  renunciation  of  contract  does  not  revital- 
ize it 366,  367 

9.  Of  forged  note  by  agent  does  not  render  him  liable  if  he 
discloses  his  principal 599 

SALE  OF  LAND. 

1.  Facts  that  constitute  a  voidable  parol  sale 282 

2.  Bringing  suit  is  a  sufficient  disaffirmance  of  a  parol  sale 

by  vendor's  heirs 282 

3.  Vendee  entitled  to  lien  for  price  paid,  with  interest,  on 
disaffirmance  of  parol  sale 282 

4.  Broker  not  entitled  to  commissions  on  sale,  when 603 

SATISFACTION. 

See  Mortgages  and  Deeds  of  Trust. 
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SCHOOLS,  PUBLIC. 

See  State  Ind/U8trial  School. 

On  division  of  school  district,  the  schoolhonses  belong  to  the 
part  in  which  they  are  situated 591 

SEPARATE  ESTATE. 

1.  Homestead  does  not  attach  to _ 389 

2.  Bound  for  note,  when 479 

STATE. 

See  Conflict  of  Laws. 

STATE  INDUSTRIAL  SCHOOL. 

1.  Manner  of  committing^  child  to,  defined 227 

2.  Child  not  removed  from,  by  habeas  corpiM 227 

3.  Limitation  as  to  age  of  children  admitted  is  for  protection 

of  the  institution 227 

STATUTES. 

1.  Requiring  railroads  to  furnish  separate  and  equal  accom- 
modations for  white  and  colored  races  on  all  trains,  valid.  494 

2.  Authorizing  adjustable  judgments,  construed 512 

STATUTE  OF  LIMITATIONS. 
See  lAmUations,  Statutes  of. 

STREET  RAILROADS. 

1.  Charter  of,  construed  strictly  against  company _.     26 

2.  Both  charter  and  ordinance  grants  of  right  of  way  essen- 
tial to  rightful  occupancy  of  streets 26,     27 

3.  Lines  must  conform  strictly  to  grant  of  charter  and  ordi- 
nance, and  these  must  correspond 26 

4.  Grant  of  right  of  way  over  street  not  named  in  charter 
grant  void 27 

5.  Authority  for  '* extensions"  is  not  authority  for  "devia- 
tions "  of  lines 27 

6.  Must  provide  sufficient  employes  for  safe  operation  of  cars  317 

7.  Jury  determines  whether  operation  of  car  was  negligent.  317 

8.  Dog  not  trespasser  on  track  of,  laid  in  and  on  level  with 
public  r«ad 317 

9.  Motorman  may  not  rely  on  quickness  and  celerity  of  dog 

to  excuse  due  care 317 
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STOCK  AND  STOCKHOLDERS. 
See  CorporaUfma. 

SUBSCRIPTION. 
See  County. 

SUPREME  COURT. 

In  General. 

1.  Will  not  grant  rehearing,  when 27 

2.  Will  enter  correct  judgment  on  verdict 83 

3.  Will  review  demurrer  to  evidence  without  bill  of  excep- 
tions    339 

4.  Will  not  look  to  charge  unless  made  part  of,  though  cop- 
ied into,  record 334 

5.  Takes  law  as  construed  at  date  of  issuance  of  county 
bonds  to  determine  their  validity 346 

6.  Disregards  bill  of  exceptions  signed  by  other  than  the 
trial  Judge 414 

7.  When  Court  will  and  it  will  not  dismiss  suit  as  sham 
and  colorable 619 

Will  Reverse. 

1.  For  erroneous  exclusion  of  witness  by  the  rule 127 

2.  Upon  the  facts 130 

3.  For  excessiveness  of  verdict 213 

4.  When  State  is  given  excessive  challenges 334 

Will  Not  Reverse. 

1.  On  questions  made  for  first  time  in  this  Court 3,  288,  360 

2.  On  erroneous  charge  that  is  a  mere  abstraction 56 

3.  When  charge  is  omitted,  and  therefore  presumed  full 
and  correct 82 

4.  Upon  the  facts _ 82,472,524,538,  539 

5.  Findings  of  Court  of  Chancery  Appeals 139,  1 77 

6.  Third  verdict  on  the  facts,  though  disapproved 238,  239 

7.  Verdict  of  voluntary  manslaughter  on  facts 254 

8.  For  refusal  to  give  additional  instructions 254,334,  525 

9.  Miirder  case  because  conducted  by  special  and  deputy 
officers $88 

10.  Murder  case  upon  facts 288 
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SUPREME  COURT— Will  Not  Rkvebse— Continued— 

11.  Upon  ruling  on  eyidence 318,  625 

12.  For  refusal  of  Judge  to  read  or  hand  jury  disapproved 
requests 334 

13.  For  immaterial  error  in  striking  out  plea 439 

14.  Because  judgment  is  joint  against  tortfeasors 512 

15.  For  newly  discovered  evidence 512 

16.  For  submission  of  disputed  question  of  agency  to  jury.  525 

17.  For  refusal  of  special  jury 573 

18.  For  denial  of  challenges 573 

TAXATION. 

The  pay-under-protest  statute  is  not  available  to  a  taxpayer 
who  has  not  first  complained  of  his  assessment  to  the 
Board  of  Equalization 619,  620 

TELEGRAPH  COMPANY. 

Being  engaged  in  interstate  commerce  does  not  protect  it 
against  liability  for  negligence 429 

TRESPASS. 

See  Dogs. 

TRIAL. 

See  Jury;  New  Trial. 

TRUST  DEED. 

See  Mortgivges  and  Deeds  of  Trust. 


/ 


TURNPIKE  COMPANY. 

1.*  Not  liable  for  injuries  inflicted  during  receivership  of  its 
properties,  when 163,  1^4 

2.  Acquires  no  exclusive  right  that  will  prevent  county  from 
establishing  other  competing  roads  and  bridges 417 

3.  Public  entitled  to  free  use  of  turnpike  between  toll  gates.  417 

USER. 

See  DedicatUrtu 

USURY. 

1.  Loans  by  building  and  loan  association  are  usurious,  when  131 

2.  Not  recoverable  of  building  and  loan  association  by  bor- 
rowing member,  when 121 
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VARIANCE. 

1.  Between  pleadings  and  evidence  held  fatal 65,  164 

2.  Not  waived  by  failure  to  object  to  the  irrelevant  evidence.     65 

3.  Between  charges  and  evidence  in  proceedings  of  city  coun- 
cil to  remove  officer 582,  583 

VENDOR  AND  VENDEE. 
See  Sale;  Sale  of  Laiid. 

1.  Facts  that  constitute  a  parol  sale  of  land 282 

2.  Parol  sale  disaffirmed  by  vendoi^s  heirs  by  suing  for  the 
land 282 

3.  Vendee  entitled,  on  rescission  of  parol  sale,  to  lien  for 
money  paid  and  interest 282 

4.  Warranty  of  title,  but  not  of  authority  to  issue,  implied 
in  sale  of  county  bonds 347 

5.  Seller's  breach  of  warranty  of  title  not  answered  by  in- 
validity of  bonds 347 

VERDK^T. 

1.  Not  reversed  on  the  facts,  when 82,  472,  524,  538,  539 

2.  Reversed  for  excessiven ess tl4  | 

3.  Third,  may  not  be  set  aside  on  the  facts,  though  disap-  | 
proved 238,  239  I 

4.  For  voluntary  manslaughter,  sustained  on  facts 254 

5.  For  murder  in  first  degree,  sustained  on  the  facts 288 

WAIVER.         , 

1.  Of  notice  by  offer  to  pay  assessment  on  benefit  certificate  267 

2.  Not  invalidity  of  assessment  by  offer  to  pay  it 267 

WARRANTY. 

1.  Of  title,  but  not  of  authority  to  issue,  implied  in  the  sale 
of  county  bonds 347 

2.  Breach  of,  as  to  title  not  obviated  by  showing  bonds  is- 
sued without  authority 347 

3.  None  by  agent  who  discloses  his  principal  for  whom  he 
sells 599 

WAYS. 

See  Public  Roada;  Railroads;  Street  Railroada, 
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WIDOW. 

1.  Extinguishes  homestead  by  deed  before  assignment 310 

2.  Denied  homestead  by  county  court,  when 310 

WIFE. 

See  Husband  mid  Wife. 

1.  Has  no  right  of  homestead  in  her  separate  estate 389 

2.  Binds  her  separate  estate  for  note,  when 479 

WILLS. 

1.  Incomplete,  unexecuted  will  sustained  as  to  independent 
disposition  of  personalty 193 

2.  Presumption  against  incomplete,  unexecuted  will 193 

3.  Benefit  certificate  not  devisable 276 

4.  Devise  vesting  a  contingent  remainder  in  ''  heirs  at  law  " 

of  testator  living  at  death  of  his  widow 391 

5.  Devisees  take  per  stirpes : 391 

6.  Intention  is  the  *  *  pole  star  "  for  guidance  in  construction 

of  wills 446 

7.  Precatory  words  construed  as  imperative,  when 446,  447 

WITNESS. 
Rule  does  not  apply  to  officer  of  a  corporation  party,  when_  187 

WRIT  OF  ERROR. 
Not  a  new,  but  continuation  of  old  suit 249 


I 


3  738    nj8 


i 


HARVARD  UW  lib; 


i.-.{|i^ 


